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REPORT  OF  CASES 

DETERMINED  IN  THE 

SUPREME  COURT 

OF  THE  STATE  OF  NEW  MEXICO 


JANUARY  TERM.  1920 


(No.  2449.     Feb.  2.  1920.) 

STATE  V.  ALFORD. 

SYLLABUS  BY  THE  COURT. 

1.  In  a  prosecution  for  a  single  unlawful  sale  of  liquor, 
evidence  of  other  sales  is  ordinarily  inadmissible.  P.  1 

2.  When  counsel  fails  to  object  to  erroneous  evidence 
until  after  it  is  given,  ordinarly  he  cannot  complain  in  this 
court  of  its  erroneous  admission.  P.  1 

Appeal  from  District  Court,  Union  County;  Leib, 
Judge. 

Alvin  Alford  was  convicted  of  unlawfully  selling  in- 
toxicating liquors,  and  he  appeals.    Affirmed. 

O.  P.  Easterwood,  of  Clayton,  for  appellant. 

Evidence  of  other  illegal  sales  by  appellant  was  inad- 
missible. 

State  V.  Star,  173  Pac.  676;  State  v.  Graves  21-556; 
State  V.  Pino  21-660. 

0.  0.  AsKREN,  Attorney  General,  for  the  State. 

Evidence  of  other  illegal  sales  was  admissible. 

2  Woolen  &  Thornton  on  Int.  Liq.  Sec.  931. 
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State  V.  Alford,  26  N.  M.  1. 


OPINION  OF  THE  COURT. 

PARKEK,  C.  J.  The  defendant  was  convicted  of  un 
lawfully  selling  liquor  on  the  26th  day  of  January,  1919 
The  prosecution  showed  by  a  Mrs.  Flora  Harlan  that  on 
that  day  the  defendant  had  sold  one  pint  of  whisky  to  one 
Guy  Good.  The  said  Guy  Good  was  then  placed  upon 
the  stand  by  the  prosecution,  and  reluctantly  admitted 
the  purchase  of  the  whisky.  Thereupon  the  following 
occurred : 

*'Q.     Have  you  bought  it  from  him  several  times?    A.    Two 
or  three  times,  I  think. 

"Q.     During  January  and  February,   1919?" 

Thereupon  the  following  objection  and  ruling  was  had 
and  made: 

"We  object  to  that  and  ask  that  the  question  be  stricken  for 
the  reason  that  it  is  prejudicial  and  immaterial. 

"The  Court:    1  will  let  him  answer." 

The  question  was  not  answered.     Then  the  trial  pro- 
ceeded  as  follows: 

"Q.     How  many  times  did  you  say  you  bought  it  from  him? 
A.     I  don't  remember. 

"Q.      More   or  less,    how   many   times?     A.      Two   or   three 
times. 

"Q.     How   much    did    you   pay    for   it   at   these   times?      A. 
Four  or  five  dollars;  I  don't  remember  which. 

"Q.     How  much  at  a  time  did  you  buy  usually?     A.     Never 
more  than  a  pint. 

"Q.      And  never  less?" 

Objection  was  hereupon  interposed  as  follows: 

"We  object  to  all  this  line  of  evidence  for  the  reason  that 
it  is  immaterial   at  any  other  time  except  the  time   charged 

I  in  the  indictment." 

I 


JANUARY  TERM.  1920.  3 


Jackson  v.  Demingr,  I.  &  E.  Co.,  26  N.  M.  8. 


[1]  The  evidence  under  the  indictment,  which 
charged  a  single  sale  of  liquor,  was  evidently  incom- 
petent and  inadmissible.  In  2  Woolen  &  Thornton  on 
Intoxicating  Liquors,  §  931,  it  is  said : 

**It  is  a  genera]  rule  that  the  prosecution  must  prove  the 
sale  as  laid  in  the  indictment  or  information,  and,  as  that 
sale  is  the  issue  raised,  no  other  sale  can  be  proven  unless 
they  all  constitute  one  transaction,  or  unless  a  whole  series 
must  be  proven  to  make  out  the  offense  charged,  or  it  is  neces- 
sary to  prove  a  motive  or  scienter,  or  to  identify  the  accused. 
Of  course,  if  several  sales  be  charged  in  as  many  counts 
(when  that  is  permitted),  as  many  sales  may  be  proven  as 
there  are  counts." 


[2]  The  error  of  the  court  in  admitting  this  testi- 
mony, however,  is  not  available  to  the  defendant  here. 
He  sat  by  and  allowed  the  testimony  to  be  given  without 
objection.  After  the  testimony  had  been  given  he  moved 
to  strike  it  out,  but  at  that  time  it  was  too  late.  State  v. 
KJdd,  24  N.  M.  572,  175  Pac.  772 ;  State  v.  McKnight, 
21  N.  M.  14,  153  Pac.  76. 

It  follows  that  there  is  no  available  error  in  this  case, 
and  that  the  judgment  should  be  affirmed;  and  it  is  so 
ordered. 

Roberts  and  Raynolds,  J.J.,  concur. 


(No.  2315.     Oct.  27,  1919.) 
(Rehearing  Denied  April  18,  1920.) 

JACKSON  V.  DEMING  ICE  &  ELECTRIC  CO. 


SYLLABUS  BY  THE  COURT. 

1.  The  submission  of  a  false  issue  to  the  jury  in  an  instruc- 
tion, by  assuming  a  state  of  facts  not  shown  in  evidence,  is 
prejudicial  error,  and  requires  a  reversal  of  the  judgment. 

P.  9 

2.  An  exception  to  the  giving  of  such  an  instruction,  which 
fairly  presents  the  objection  to  the  trial  court,  requires  the 
granting  of  a  new  trial.  P.  10 
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3.  Section  1,  c.  42,  Laws  1917,  Interpreted,  and  hdd,  that 
no  motion  for  a  new  trial  is  now  required  to  preserve  an  ex- 
ception for  review  in  this  court,  and  that  the  fact  that  a  mo- 
tion for  a  new  trial  is  in  fact  made,  but  which  fails  to  embrace 
the  objection  in  question,  does  not  prevent  a  review  of  the  ob- 
jection in  this  court.  P.  10 

4.  An  assignment  of  error  which  states  an  objection  to  the 
giving  of  an  instruction,  and  which  refers  to  a  specific  page  of 
the  transcript  for  the  reason  for  the  objection,  is  sufficient, 
although  the  better  practice  would  be  to  make  the  assignment 
complete  upon  its  face.  P.  11 

Roberts,  J.,  dissenting. 

Appeal  from  District  Court,  Luna  County;  R.  R. 
Ryan,  Judge. 

Action  by  B.  S.  Jackson,  administrator  of  Harry  H. 
Archuleta,  deceased,  against  the  Deming  Ice  &  Electric 
Company.  Verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  cause  remanded,  with 
instructions  to  grant  a  new  trial. 

R.  F.  Hamilton  and  A.  F.  Pollard,  of  Deming,  for 
appellant. 

KiNGAN  &  Campbell,  of  Tucson,  Arizona,  of  counsel. 

An  instruction  which  assumes  the  existence  of  certain 
facts  or  of  evidence  tending  to  prove  them,  when,  in  fact, 
there  is  no  such  evidence,  is  erroneous,  and  should  not 
be  given. 

38  Cyc.  1671;  11  Enc.  P.  &  P.  130;  Batten  v.  Newell, 
30  6a.  271 ;  Mayor  of  Baltimore  v.  Poltney,  25  Md.  18 ; 
City  of  Crete  v.  Childs,  9  N.  W.  55 ;  Amd  v.  Aylesworth, 
111  N.  W.  407;  Railroad  Co.  v.  Gladmon,  15  Wall.  401; 
Thayer  v.  D.  &  R.  G.  R.  Co.,  21  N.  M.  330.  Barce  v. 
City  of  Shenandoah,  106  la.  426,  76  N.  W.  747 ;  Schles- 
inger  &  Mayer  v.  Schuenemann,  114  III.  App.  459, 
Thompson  on  Trials  (2nd  Ed.)  Sec.  2315. 


It  is  error  to  submit  to  a  jury  an  issue  that  is  not 
warranted  by  either  pleadings  and   evidence,   and  an 
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instruction,  vicious  in  this  regard,  will  be  ground  for 
reversal  if  there  be  a  tendency  to  mislead.  It  is  the 
better  opinion  that  even  if  evidence  be  introduced  out- 
side of  the  issues  made  by  the  pleadings,  that  instruc- 
tions based  on  such  evidence  are  erroneous.  The  follow- 
ing cases  support  the  above  propositions : 

Herrin  v.  Cole,  25  Neb.  692 ;  Dorsey  v.  McGee,  30  Neb. 
657 ;  Raysdon  v.  Twinble,  52  Mo.  35 ;  Wilhelm  v.  Pimple, 
31  la.  131 ;  Waddingham  v.  Hewlett,  92  Mo.  528 ;  Rapp 
v.  Kester,  125  Ind.  79 ;  Iron  Mountain  Bank  v.  Murdoch, 
62  Mo.  70;  Biester  v.  Evans,  59  111.  App.  181;  Beau- 
champ  V.  Higgins,  20  Mo.  App.  514 ;  Sargeant  v.  Laiden, 
55  Cal.  204;  Gibbs  v.  Wall,  10  Colo.  1053;  Western 
Home  Ins,  Co.  v.  Thorpe,  40  Kan.  255;  Wilcox  v.  Chi- 
cago, 24  Minn.  269 ;  Dallas  Rapid  Transit  Co.  v.  Camp- 
bell, Tex.  Civ.  App.,  26  S.  W.  884;  Glass  v.  Gelden,  80 
Mo.  297 ;  Capital  Bank  v.  Armstrong,  62  Mo.  65 ;  Gulf 
of  California  Navigation  Co.  v.  State  Inv.  Co.,  70  Cal. 
586;  Roberts  v.  Richardson,  39  la.  290;  Coos  Bay  R. 
Co.  V.  Siglin,  26  Ore.  387;  Matson  v.  Frazier,  48  Mo. 
App.  302. 

Vaught  &  Watson,  of  Deming,  for  appellee. 

Where  matters  are  not  included  in  motion  for  new 
trial  they  are  abandoned  and  cannot  be  raised  on  ap- 
peal. This  rule  applies  even  under  our  statute  where 
party  elects  to  file  motion. 

Henry  v.  Cartwright,  13  N.  M.  384 ;  Hagin  v.  Collins, 
15  N.  M.  621;  Church  v.  Turknett,  17  N.  M.  275-80; 
Bank  v.  W.  U.  Tel.  Co.,  19  N.  M.  211-27;  James  v. 
Hood,  19  N.  M.  234-40 ;  State  v.  Pino,  21  N.  M.  660-3 ; 
C.  42  Laws  1917. 

Assignments  of  error  must  be  specific.    3  C.  J.  81. 

Exceptions  to  be  instructions  must  be  specific.  3  C.  J. 
927 ;  State  v.  Gonzales,  19  N.  M.  467 ;  St^te  v.  Orf anakis, 
22  N.  M.  107. 
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OPINION  OP  THE  COURT. 

PARKER,  C.  J.  The  appellant  on  September  20, 
1917,  was  a  public  service  corporation  engaged  in  sup- 
plying the  inhabitants  of  Deming  and  the  surrounding 
country  with  electric  energy  for  lighting  and  power. 
On  the  date  mentioned  a  part  of  its  equipment  consisted 
of  a  line  of  poles  and  wires  running  east  and  west  on 
Birch  street.  This  line  consisted  of  two  wires  carrjdng 
a  voltage  of  approximately  2,300  volts.  Granite  street 
intersected  Birch  street,  and  appellee  resided  in  a  house 
owned  by  a  Mrs.  Bishop  which  fronted  on  Granite  street ; 
the  lot  on  which  it  stood  extending  150  feet  deep  on 
Birch  street.  The  lot  was  inclosed  with  a  fence,  having 
a  front  entrance,  and  also  an  entrance  about  60  feet 
from  the  front  on  Birch  street.  The  rear  part  of  the  lot 
was  inclosed  with  a  board  fence  about  5  feet  high.  In 
the  northwest  corner  of  the  inclosure,  at  the  rear  of  the 
lot,  there  was  a  small  frame  garage. 

On  the  date  mentioned  the  house  was  occupied  by 
Harry  H.  Archuleta,  his  wife,  and  small  child,  and  by 
one  Kelly,  and  the  garage  was  occupied  by  Mrs.  Bishop, 
owner  of  the  premises,  and  her  three  small  children. 
About  10  o'clock  at  night  on  the  20th  of  September, 
1917,  the  electric  light  pole  at  the  corner  of  the  alley, 
with  the  transformer,  fell  on  the  garage.  In  falling, 
the  transformer  was  broken  loose  from  the  pole,  and  fell 
in  front  of  the  garage  entrance,  inside  of  the  inclosure. 
Mrs.  Bishop  and  her  children  were  in  bed  in  the  garage, 
and  upon  the  pole  falling  were  very  much  alarmed.  She 
opened  the  door  of  the  garage  and  screamed,  and  Mr. 
and  Mrs.  Archuleta  and  Kelly  came  to  the  back  door, 
being  on  a  screened  porch  at  the  rear  of  the  house.  At 
this  time  the  service  wires  extending  from  the  pole  to  the 
house  were  down  and  clearly  visible  by  reason  of  the 
electric  light,  which  was  burning  at  a  pole  situated  at 
the  southwest  corner  of  Granite  and  Birch  streets  and 
distant  from  the  Archuleta  house  some  30  feet  or  more. 
Mr.  Kelly  came  to  the  assistance  of  Mrs.  Bishop,  and 
Mr.  Archuleta  went  to  a  neighbor's  house,  dist<ajit  ap- 
proximately from  Archuleta's  back  door  100  feet  or 
more.    The  occupants  of  this  house  had  been  awakened 
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by  the  crash  of  the  falling,  pole  and  the  outcries  of  Mrs. 
Bishop.  Archuleta  went  to  the  telephone  in  this  house — 
Mr.  Kerr's — ^and  telephoned  to  the  office  of  appellant, 
stating  th^t  a  pole  had  fallen  down  and  fallen  on  a 
house,  that  he  was  afraid  the  house  would  be  set  afire 
and  some  one  hurt,  and  that  they  had  better  shut  off 
the  current-  After  telephoning,  Archuleta  talked  with 
Mr.  Kerr  a  few  moments,  and  then  left  Kerr's  house. 
Upon  reaching  the  sidewalk  along  Granite  street  he  met 
a  soldier,  and  he  and  the  soldier  proceeded  north  along 
the  sidewalk  to  the  front  gate  of  Archuleta's  house. 
Here  Archuleta  left  the  soldier  and  went  into  his  yard, 
passed  around  the  house  and  to  the  gate  situated  on  the 
south  line  of  Birch  street,  and  close  to  the  intersection 
of  the  high  board  fence  and  the  lower  or  front  fence. 
He  started  to  go  through  the  gate,  but  for  some  un- 
known reason  turned  about  and  came  back  to  his  own 
front  gate,  and  there  rejoined  the  soldier.  He  and  the 
soldier  then  proceeded  north  along  the  remaining  part 
of  Archuleta's  premises  and  to  the  corner  of  Birch  street. 
Here  they  passed  some  little  distance  into  the  street,  and 
then  proceeded  west  down  Birch  street  to  a  point  beyond 
the  aforesaid  north  gate  of  the  Archuleta  premises.  Here 
they  encountered  the  service  wires  running  from  the 
fallen  pole  or  transformer  across  Birch  street  to  the  rear 
of  the  Nesh  house,  whereupon  they  turned  about  and 
came  toward  the  Archuleta  side  gate,  Archuleta  in  ad- 
vance some  4  feet  of  the  soldier.  The  soldier  saw  the 
wires  which  were  down,  but  not  on  the  ground,  and  called 
out  to  Archuleta  and  reached  for  him  to  stop  his  prog- 
ress; but  notwithstanding  the  cry  Archuleta  advanced 
the  very  short  distance  that  existed  between  him  and  the 
wire,  came  in  contact  with  the  wire,  and  was  immediately 
killed.  The  time  that  had  expired  from  the  falling  of 
the  pole  up  to  the  time  of  Archuleta's  death  was  ap- 
proximately 10  minutes.  Immediately  after  Mr.  Arch- 
uleta's death,  Mr.  Kerr  telephoned  the  office  of  appel- 
lant and  the  power  was  shut  off. 

When  Mr.  Archuleta  telephoned  the  office  of  appellant, 
he  spoke  to  one  Dial,  who  was  employed  as  a  stenogra- 
pher by  the  appellant.    Mr.  Archuleta  did  not  give  his 
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name  in  telephoning  and  was  not  asked  his  name  by 
Mr.  Dial,  and  according  to  the  testimony  by  Mr.  Dial 
stated  incorrectly  the  whereabouts  of  the  fallen  pole, 
giving  the  wrong  block ;  he  giving  block  400,  instead  of 
block  600.  Mr.  Dial  made  no  inquiry  of  Mr.  Archuleta 
after  being  informed  that  the  pole  and  wires  were  down, 
and  that  some  one  might  be  hurt.  Immediately  upon 
receipt  of  the  message,  Mr.  Dial  attempted  to  call  Mr. 
Onmmings,  the  superintendent  of  appellant.  He  could 
not  get  in  communication  with  Mr.  Cummings,  however, 
by  telephone,  and  got  into  an  automobile  and  went  to 
the  Cummings  house,  and  there  found  that  Mr.  Cum- 
mings had  already  gone  to  the  scene  of  the  accident. 
Mr.  Shepherd  was  the  manager  of  the  appellant.  He 
had  left  the  office  of  the  company  apparently  only  a 
minute  or  two  prior  to  the  telephone  message  of  Archu- 
leta and  had  gone  home.  There  was  considerable  evi- 
dence introduced  upon  the  trial  as  to  the  rotten  condi- 
tion of  the  pole;  but  this  phase  of  the  case,  in  view  of 
our  conclusion,  needs  no  consideration. 

It  was  alleged  in  the  complaint  that  it  was  the  duty 
of  the  appellant  to  exercise  reasonable  care  to  see  that  its 
poles,  lines,  and  wires  did  not,  by  reason  of  dilapidation, 
decay,  or  otherwise,  become  dangerous  to  persons  travel- 
ing along  or  being  in  the  public  streets,  and  that  it  was 
the  duty  of  the  appellant,  upon  being  warned  and  ad- 
vised that  any  part  of  its  system  of  poles  and  wires  had 
fallen  and  were  lying  in  such  condition  as  to  be  dan- 
gerous to  travelers  in  the  public  streets,  to  immediately 
shut  off  the  current  and  that  the  appellant  negligently 
failed  to  maintain  its  poles,  lines,  and  wires  in  a  reason- 
ably safe  condition,  and  negligently  allowed  the  pole  on 
Birch  street  and  the  alley  to  become  decayed  and  rotten, 
by  reason  whereof  the  pole  fell,  and  plaintiff's  deceased 
came  to  his  death,  and  that  the  appellant  negligently 
failed,  after  being  warned  and  advised  of  the  fall  of  the 
pole  and  wires,  to  shut  off  the  current,  and  that  by  reason 
of  a.ll  of  said  negligence,  to  wit,  the  permitting  of  the 
pole  to  become  decayed  and  its  failure  to  shut  off  the 
current,  plaintiff's  intestate  was  killed.  In  its  answer 
the  appellant  denied  any  and  all  negligence  on  its  part, 
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and  set  up  the  plea  of  contributory  negligence,  in  that 
plaintiff's  intestate,  having  knowledge  of  the  fact  that 
the  poles  had  fallen  and  carried  wires  with  them  charged 
with  electricity,  and  that  said  wires  were  down,  did 
carelessly  come  into  contact  with  said  wires,  when  he 
might,  by  the  exercise  of  ordinary  care  and  prudence, 
have  avoided  coming  into  contact  therewith. 

There  was  evidence  showing  or  tending  to  show  that 
appellee's  intestate  had  no  particular  knowledge  of  elec- 
tricity; that  he  had  never  made  an  examination  of  the 
premises  with  reference  to  the  location  of  the  electric 
light  poles  or  wires ;  that  he  had  lived  in  Deming  but  two 
or  three  weeks ;  that  he  had  lived  in  the  house  in  question 
but  two  days;  that  great  excitement  and  confusion  pre- 
vailed between  the  time  of  the  alarm  and  the  time  of  the 
accident,  and  that  Mrs.  Bishop  and  Mrs.  Archuleta  were 
both  screaming,  and  children  screaming,  Mrs.  Archuleta 
insisting  that  the  house  was  afire  and  calling  to  ap- 
pellee's intestate  not  to  leafve  her,  and  to  return,  and 
was  attempting  to  remove  her  trunk;  that  appellee's 
intestate  was  greatly  excited;  that  he  feared  the  house 
might  take  fire  or  some  one  might  get  hurt  from  the 
wires;  that  the  wires  emitted  no  sparks  until  after  the 
accident;  that  plaintiff's  intestate  habitually  wore 
glasses  and  was  near-sighted ;  and  that  he  did  not  have 
his  glasses  on  at  the  time  of  the  accident,  having  omitted 
to  put  them  on  in  his  haste. 

The  case  was  tried  to  a  jury,  and  a  verdict  returned 
for  the  appellee  in  the  sum  of  $18,250,  and  the  judg- 
ment was  entered  accordingly. 

fl]  There  is  a  manifest  error  occurring  at  the  trial 
which  will  require  a  reversal  of  this  case.  The  court 
gave  to  the  jur>^  instruction  No.  24  as  follows : 

"You  are  instructed  that  if  you  find  that,  prior  to  the  fatal 
accident,  the  defendant  was  warned  and  advised  that  there 
were  Hve  wires  in  a  public  street,  and  that,  by  the  exercise  of 
such  reasonable  care  as  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  circumstances,  the  defendant 
might  have  prevented  such  accident  by  shutting  off  its  cur- 
rent, then  your  verdict  should  be  for  the  plaintiff,  unless  you 
should  find  the  deceased  guilty  of  contributory  negligence." 


10  SUPREME  COURT  OF  NEW  MEXICO 

Jackson  v.  Deming.  I.  &  E.  Co.,  26  N.  M.  8. 

There  is  absolutely  no  evidence  in  this  record  upon 
which  to  base  this  instruction.  The  evidence  shows  that 
the  wires  were  in  fact  down  in  the  public  street,  but  it 
fails  to  show  that  the  appellent  was  notified  of  that  fact. 
The  evidence  not  only  fails  to  show  that  the  appellant 
was  notified,  but  it  conclusively  establishes  the  fact  that 
it  was  not  so  notified.  The  court,  in  giving  this  instruc- 
tion, assumed  that  there  was  evidence  that  the  appellant 
was  so  notified,  and  in  this  way  submitted  to  the  jury  a 
false  issue,  based  upon  assumed  facts,  not  supported  by 
any  evidence,  and  which  w^as  highly  prejudicial  to  the 
defendant.  That  such  action  constitutes  reversible  error 
requires  no  citation  of  authority. 

[2]  Appellant  excepted  to  the  giving  of  this  instruc- 
tion in  the  following  language : 

"For  the  reason  that  there  is  no  evidence  in  the  case  to  the 
effect  that  the  defendant  was  warned  and  advised  that  there 
were  live  wires  in  the  public  street,  although  there  is  evidence 
to  the  effect  that  the  company  was  notified  that  some  of  its 
poles  and  wires  were  down." 

This  exception  fully  and  fairly  presented  the  question 
to  the  trial  court  and  necessarily  a  new  trial  should  have 
been  awarded. 

[3]  Counsel  for  appellee  seek  to  avoid  the  effect  of 
this  situation  by  arguing  that  the  error  complained  of 
was  not  preserved  in  the  motion  for  a  new  trial.  They 
notice  and  comment  upon  the  proviso  in  section  1,  of 
chapter  42,  Laws  of  1917,  which  is  as  follows : 

"Provided,  that  no  motion  for  a  new  trial  shall  be  neces- 
sary for  review  on  appeal  or  writ  of  error  of  any  ruling  of  the 
court  upon  motion  or  objection  of  an  interested  party  in  the 
course  of  the  trial,  provided  an  exception  to  such  adverse  rul- 
ing is  saved." 

They  admit  that  no  motion  for  a  new  trial  was  re- 
quired to  preserve  the  error  complained  of  for  review 
in  this  court.  But  they  argue  that  while  a  motion  for 
a  new  trial  is  unnecessary,  if  it  is  filed  the  party  present- 
ing the  same  should  be  held  to  have  included  therein  all 
of  his  grounds  of  complaint  to  the  action  of  the  trial 
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court.  They  cite  3  C.  J.  p.  982,  §  892,  and  Pate  v.  Gus 
Blair-Big  Muddy  Coal  Co.,  252  111.  198,  96  N.  E.  849. 
This  narrow  construction  of  a  statute  similar  to  ours 
seems  to  be  confined  to  the  state  of  Illinois.  On  the 
other  hand,  in  Iowa,  under  a  similar  statute,  error  in 
the  giving  or  refusing  of  instructions,  to  which  excep- 
tions have  been  duly  saved  may  be  considered  on  ap- 
peal, although  not  made  the  basis  of  a  motion  for  a  new 
trial,  or  although  the  motion  for  a  new  trial  in  which 
they  are  incorporated  is  stricken  from  the  files  because 
filed  too  late.  See  3  C.  J.  p.  982,  §  892 ;  Scott  v.  Chicago, 
R.  I.  &  P.  Ry,  Co.,  160  Iowa,  306,  141  N.  W.  1065. 

An  examination  of  the  terms  of  chapter  42,  Laws  of 
1917,  convinces  us  that  it  wa^  the  intention  of  the  Legis- 
lature to  depart  entirely  from  the  former  procedure 
and  to  make  it  possible  to  review  any  error  complained 
of  which  was  duly  excepted  to  in  the  trial  court.  To 
hold,  as  is  argued  by  counsel  for  appellee  in  support  of 
the  judgment,  that,  where  a  motion  for  a  new  trial  is 
in  fact  filed  in  the  trial  court,  the  appellant  or  plaintiff 
in  error  shall  be  confined  to  such  points  a^  are  there 
preserved,  would  be  to  ingraft  upon  the  section  language 
which  it  does  not  contain,  and  a  construction  not  per- 
missible in  view  of  the  language  used. 

[4]  Counsel  for  appellee  further  seek  to  avoid  the 
consequences  of  the  error  complained  of  by  arguing 
that  there  is  no  sufficient  assignment  of  error  in  this 
court  to  present  the  question.  Appellant,  in  its  assign- 
ment No.  7  in  this  court,  presented  the  following : 

"The  court  erred  In  giving  this  instruction  for  the  reason 
that  there  is  no  evidence  in  the  case  to  the  effect  that  there 
were  live  wires  in  a  public  street,  and  for  the  further  reasons 
as  are  more  fully  stated  in  its  exception  to  such  instruction 
.nnd  motion  for  a  new  trial  filed  before  said  district  court. 
^Transcript,  pp.  237.  247,   248,  12-13.  18-19.)" 

The  point  is  made  against  this  assignment  that  it 
violates  the  rule  that  each  error  relied  upon  shall  be 
stated  in  a  separate  paragraph,  and  that  assignments 
must  be  specific,  and  that  the  assignments  of  error  are 
in  the  nature  of  a  pleading,  and  are  the  foundation  of 
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the  plaintiff's  caiise  in  this  court,  citing  many,  if  not  all, 
of  the  New  Mexico  cases.  We  fail  to  see  the  application 
of  any  of  these  cases  to  the  question  here  presented. 
The  question  here  presented  is  whether  the  appellant  or 
plaintiff  in  error  in  this  court  may  present  an  assign- 
ment of  error  challenging  the  action  of  the  trial  court 
upon  a  given  matter,  and  refer  to  the  page  in  the  record 
where  the  reason  for  such  challenge  is  to  be  found.  No 
such  question  has  ever  been  presented  to  either  the  terri- 
torial court  or  this  court.  Counsel  for  appellee  would 
require  an  assignment  of  error  to  contain  upon  its  face, 
imaided  by  any  reference  to  any  part  of  the  record,  all 
that  is  complained  of,  and  the  reasons  for  the  complaint. 
It  is  to  be  admitted  that  such  a  practice  would  result  in 
a  convenience  to  this  court  in  the  examination  of  the  as- 
signments, and  is  to  be  commended.  But  we  know  of  no 
rule  of  law,  nor  of  this  court,  prohibiting  a  reference  to 
the  specific  page  in  the  transcript  where  the  reason  for 
an  exception  is  to  be  found.  The  requirement  of  the 
statute  is  that  each  error  relied  upon  shall  be  stated  in  a 
separate  paragraph ;  but  there  is  no  requirement  that  the 
reason  or  foundation  for  the  complaint  of  the  error  must 
be  also  there  stated.  See  section  22,  chapter  43,  Laws 
1917.  The  argument  of  counsel  for  appellee,  therefore, 
to  the  effect  that  the  error  is  not  presented  by  an  as- 
signment in  proper  form  in  this  court  is  not  well  founded. 

Another  question  is  presented  by  counsel  for  appellant 
us  to  the  contributory  negligence  of  the  deceased.  It 
will  not,  however,  be  necessary  to  consider  the  same. 

It  follows  that  the  judgment  of  the  district  court  is 
erroneous,  and  should  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  award  a  new  trial ;  and  it 
is  so  ordered. 

Raynolds,  J.,  concurs. 

DISSENTING  OPINION. 

ROBERTS,  J.  (dissenting).  If  instruction  24  is  be- 
fore this  court  for  consideration,  I  agree  that  the  cause 
should  be  reversed.     I  do  not  think,  however,  that  the 
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assignment  of  error,  in  this  regard,  justifies  a  considera- 
tion of  the  question.    The  assignment  is  as  follows : 

■ 

"The  court  erred  in  giving:  this  instruction,  for  the  reason 
that  there  is  no  evidence  in  the  case  to  the  effect  that  there 
were  live  wires  in  a  public  street,  and  for  the  further  reasons 
as  are  more  fully  stated  in*  its  exception  to  such  instruction 
and  motion  for  a  new  trial  filed  before  said  district  court. 
(Transcript,  pp.  287.  247.  248,  12-18.  18-19.)" 

* 

Turning  to  the  pages  of  the  transcript  indicated,  we 
find  on  page  237  the  instruction  in  question.  On  page 
247  we  find  the  exceptions  to  the  instruction.  The  ex- 
ceptions point  out  three  claimed  errors  in  the  giving  of 
this  instruction.  The  statute  (section  22,  chapter  43, 
Laws  1917)  requires  that  each  error  relied  upon  shall 
be  stated  in  a  separate  paragraph.  Under  the  assign- 
ment in  question  appellant  could  as  well  have  argued 
either  of  the  other  two  questions  presented  by  his  ex- 
ceptions in  the  district  court  as  the  one  he  selected  for 
presentation  under  this  assignment.  It  is  impossible  for 
the  court  to  look  at  the  assignment,  standing  alone  and 
unaided  by  the  brief  of  appellant,  and  determine  the 
question  which  it  was  seeking  to  present.  Again,  the 
court  must  look  at  three  places  in  the  transcript  to  dis- 
cover the  point  of  appellant's  objection,  for  we  are  re- 
ferred to  three  different  places  where  these  matters  may 
be  found.  Now,  if  the  court  looks  to  the  exceptions  to 
the  instruction,  found  in  the  record  proper  and  also  in 
the  bill  of  exceptions,  and  determines  that  the  question 
decided  in  the  majority  opinion  is  here  for  review,  then 
the  decision  is  correct;  but  if,  perchance  it  should  look 
only  at  the  motion  for  new  trial,  to  which  the  court  is 
referred  for  the  ground  of  attack  against  the  instruction, 
then  the  court  is  clearly  wrong  in  its  conclusion,  for  in 
the  motion  for  new  trial  the  objection  is  couched  in  the 
same  language  as  the  assignment  of  error,  viz.  that  there 
was  no  evidence  to  the  effect  that  there  were  live  wires 
in  the  public  street,  and  does  not  go  to  the  question  of 
the  notice  which  was  given  to  appellant.  Clearly,  neither 
the  assignment  nor  the  motion  for  new  trial  presents  the 
question  upon  which  the  appeal  is  determined,  but  it  is 
decided  upon  a  point  made  against  the  instruction  in  the 
exceptions  filed. 
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No  court,  SO  far  as  I  am  aware,  has  permitted  counsel, 
in  their  assignments  of  error,  to  simply  refer  to  the  page 
of  the  transcript  for  the  ground  of  their  attack  upon 
the  trial  court's  action.  Such  practice  will  entail  un- 
necessary labor  upon  the  appellate  court,  and  will  tend 
to  confuse  opposing  counsel.  The  assignments  of  error 
are  designed  to  present  briefly  and  concisely,  to  the  ap- 
pellate court  and  cpunsel  on  the  other  side,  the  point 
which  appellant  intends  to  rely  upon  to  secure  a  re- 
versal. In  the  trial  of  a  cause,  as  every  practicing  at- 
torney knows,  many  exceptions  and  objections  are  made 
to  the  action  of  the  trial  court,  out  of  an  abundance  of 
caution  on  the  part  of  counsel,  and  without  an  oppor- 
tunity on  the  part  of  the  attorney  to  investigate  the 
question  under  consideration.  The  purpose  of  filing  as- 
signments of  error  is  to  clear  the  cause  of  the  chaflP  which 
has  gotten  into  the  case  in  the  trial  court.  With  time 
for  study  and  deliberation,  counsel  for  appellant  decides 
what  questions  are  really  meritorious,  and  states  these 
questions  in  his  assignments  of  error,  so  that  the  court 
and  counsel  can  save  time  and  confusion  by  giving  at- 
tention only  to  such  questions.  Under  the  rule  an- 
nounced in  the  majority  opinion,  it  seems  to  me  that  all 
that  is  required  in  this  regard,  upon  the  part  of  appel- 
lant, is  to  say  in  the  assignment  of  error,  *'I  present  to 
you  for  consideration  the  objection  urged  on  page  so 
and  so  of  the  transcript,"  and  it  will  be  here  for  con- 
sideration. 

For  the  reasons  stated,  I  dissent. 


(No.  2282.     Feb.  2,  1920.) 

STATE  V.  BDMONDSON  et  al. 

SYI.T.ABUS  BY  THE  COURT. 

1.  A  party  cannot  complain  of  errors  committed  by  the 
trial  court  which,  under  no  view  of  the  case,  could  be  prejudi- 
cial to  such  party.  P.  16 
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2.  It  is  not  error  on  the  part  of  the  court  to  refuse  to  re- 
quire the  jury  to  inspect  objects  or  articles  not  first  shown  to 
have  some  connection  with  the  case  on  trial.  P.  18 

3.  Where  defendant,  on  cross-examination,  seeks  to  dis- 
credit a  state's  witness  by  showing  the  fact  which,  unex- 
plained, shows  that  such  witness  is  biased  against  the  defend- 
ant, it  is  not  error  to  permit  the  state,  on  redirect  examination, 
to  explain  such  facts,  where  such  explanation  tends  to  show 
lack  of  interest  or  bias.  P.  19 

Appeal  from  District  Court,  Chaves  County ;  MeClure, 
Judge. 

Park  Edmondson  and  Albert  Daniels  were  convicted 
of  larceny  of  neat  cattle,  and  they  appeal.    Affirmed. 

0.  0.  AsKREN,  of  Roswell,  for  appellants. 

It  is  proper  that  object  to  which  testimony  relates 
should  be  brought  into  the  court  room  and  exhibited 
when  this  can  be  done. 

10  R.  C.  L.  p.  991. 

The  appellants  were  prejudiced  by  the  displayed  im- 
patience of  the  court. 

State  V.  Clements,  15  Ore.  237. 

Court  may  properly  admonish  counsel  during  trial  of 
case  but  it  is  error  for  court  to  make  unnecessary  re- 
marks which  tend  to  prejudice  the  rights  of  the  parties. 

16  C.  J.  §  2097;  State  v.  Parks,  unreported;  Grant 
V.  State,  42  L.  R.  A.  (N.  S.)  ;  State  v.  Coella,  28  Pac.  28 ; 
State  V.  Phillips,  109  Pac.  1050. 

It  was  error  to  permit  a  witness  to  detail  controversy 
between  witness  and  defendant. 

Henderson  v.  State,  91  S.  W.  570;  Taylor  v.  Union 
Bank,  151  Pac.  144;  McDuffie  v.  State,  49  S.  B.  710; 
Strange  v.  Comm.,  64  S.  W.  981;  Glass  v.  State,  147 
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Ala.  50;  Butler  v.  State,  34  Ark.  484;  Richardson  v. 
Gage,  133  N.  W.  693 ;  Gainey  v.  State,  37  South.  355 ; 
Jones  V.  State,  Ala.  76. 

Carl  H.  Gilbert,  of  Santa  Pe,  Special  Assistant  At- 
torney General,  for  the  State. 

Acts  of  person,  part  of  res  gestas,  are  admissible. 

10  R.  C.  L.  976 ;  5  Jones  Bvid.  §  822. 

If  there  was  any  error  in  remarks  of  court  concerning 
counsel  for  appellants  it  was  cured  by  the  court's  in- 
struction to  disregard  statements  during  course  of  trial. 

State  V.  Blancett,  24  N.  M.  433. 

As  to  extent  one  may  go  on  re-direct  examination,  see 
5  Jones  Evid.  §  828. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  The  appellants,  Park  Edmondson  and 
Albert  Daniels  were  convicted  in  the  district  court  of 
Chaves  county  of  the  crime  of  larceny  of  neat  cattle, 
and  they  have  appealed  to  this  court. 

[1]  The  first  ground  upon  which  they  rely  for  re- 
versal is  alleged  error  of  the  trial  court  in  the  admission 
of  certain  evidence.  Jake  Phillips  was  a  witness  for  the 
state,  and  testified  on  the  stand  that  he  had  assisted  the 
appellants  in  the  commission  of  the  crime  for  which  they 
were  being  prosecuted.  It  was  brought  out  by  the  ap- 
pellants' attorney  on  cross-examination  that  Phillips  had 
been  at  the  same  term  of  court  convicted  of  larceny  on 
another  indictment,  having  no  relation  whatever  to  the 
charge  against  the  appellants;  that  he  had  had  certain 
conversations  with  Mr.  Dow,  the  district  attorney,  in 
regard  to  a  recommendation  by  Mr.  Dow  for  a  suspended 
sentence  in  that  case,  and  that  Mr.  Dow  had  told  him 
that  he  would  recommend  such  action  on  the  part  of  the 
trial  court.     Mr.  Moses,  the  special   attorney  for  the 
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Cattle  Growers'  Association,  assisted  in  the  prosecution 
of  the  appellants.  On  cross-examination  counsel  for  ap- 
pellants asked  Phillips  if  he  had  not  had  a  conversation 
with  Mr.  Moses  the  day  before  the  trial,  and  the  witness 
answered  that  he  had.  On  redirect  examination,  the  dis- 
trict attorney  asked  the  witness  what  Mr.  Moses  said  to 
him  when  he  asked  him  to  tell  him  about  the  case.  This 
question  was  objected  to,  and  the  objection  was  over- 
ruled, but  the  question  was  not  answered  by  the  witness. 
The  next  question  was:  **Did  he  tell  you  to  tell  him  the 
truth  about  this  matter  T'  This  was  objected  to,  and  the 
objection  likewise  overruled,  and  in  answer  to  the  ques- 
tion the  witness  said,  **Yes,  sir.'*  The  result  was  that 
the  witness  detailed  before  thfi  jury  the  fact  that  Mr. 
Moses  had  asked  him  to  tell  him  the  truth.  It  was  not 
brought  out  what  he  had  told  Mr.  Moses.  We  fail  to 
understand  how  this  answer  was  prejudicial  to  appel- 
lants. It  is  fundamental,  of  course,  that  a  party  cannot 
complain  of  errors  committed  by  the  trial  court  which 
under  no  view  of  the  case  could  be  prejudicial  to  such 
party. 

It  is  next  argued  that  the  court  erred  while  appellant 
Daniels  was  testifying  in  refusing  to  permit  said  wit- 
ness, with  the  court,  jury,  counsel,  and  stenographer,  to 
retire  just  below  the  courtroom  to  examine  certain  hides, 
so  that  said  witness  could  ascertain  if  any  of  said  hides 
were  hides  taken  from  the  cattle  claimed  to  have  been 
killed  at  the  time  of  the  alleged  larceny  by  the  appel- 
lants. The  only  foundation  for  the  motion  was  the  fol- 
lowing : 

"Q.  These  12  hides  from  the  cattle  that  were  killed  on  the 
6th  and  7th  of  September,  when  they  were  brought  to  town, 
where  were  they  placed,  if  you  know?  A.  When  they  was 
brought  to  town? 

"Q.     Yes.     A.    They  were  put  in  my  shed  out  at  the  house. 

'•Q.     In  Roswell?     A.   Yes,  sir. 

'*Q.  Where  did  you  last  see  them  ?  A.  I  haven't  seen  them 
hides  only  just  mixed  up  with  the  others  since  they  was 
brought  in,  they  was  mixed  up  with  a  whole  lot  of  other 
hides. 
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"Q.  Will  you  step  down  in  the  presence  of  the  jury  and 
examine  some  hides  in  the  presence  of  the  court,  the  jury,  and 
counsel  on  both  si^es,  and  see  if  you  can  pick  out  any  of  these 
hides  that  were  the  hides  of  these  steers  killed  on  the  6th 
and  7th  of  September,  1917?     A.     Yes,  sir. 

"Mr.  Askren:  At  this  time  we  move  the  court  that  the  jury 
and  the  court  and  counsel  on  each  side,  and  the  witness  and 
stenog^rapher  retire  just  below  this  room  and  examine  some 
hides  for  that  purpose,  and  for  the  reason  the  hides  are  too 
voluminous  to  bring  into  the  courtroom,  too  bulky  and  too 
many  of  them." 

[2]  It  will  be  seen  from  the  above  that  there  was 
nothing  before  the  court  to  show  that  the  hides  in  ques- 
tion had  anything  to  do  with  the  case  at  bar,  and  it  cer- 
tainly was  not  an  abuse  of  discretion  for  the  court  to 
refuse  the  motion  until  such  connection  had  been  estab- 
lished. Later  on  the  court  at  the  instance  of  the  state 
had  the  hides  brought  before  the  jury. 

The  third  contention  is  that  the  court  erred  in  sustain- 
ing an  objection  to  the  following  question  asked  of  the 
appellant  Daniels: 

"What  is  the  cause  of  your  blackened  condition- now  at  this 
time.     What  is  the  cause  of  your  appearance?*' 

The  question  on  its  face  fails  to  show  that  it  is  in  any 
way  relevant  to  the  issues  in  the  case.  Hence  the  ob- 
jection was  properly  sustained. 

The  fourth  assignment  of  error  is  without  merit,  and 
does  not  require  consideration. 

The  fifth  assignment  is  founded  on  permitting  the  wit- 
ness Rector  to  aiiswer  the  question : 

"What  do  you  find  the  condition  of  the  hair  on  these  11 
hides  to  be,  long  or  short?" 

Two  objections  were  urged  to  this  question:  First, 
that  the  hides  were  the  best  evidence ;  and,  second,  that 
it  called  for  a  conclusion  of  the  witness. 

The  second  objection  is  not  argued  by  appellants  in 
their  brief,  and  may  be  disposed  of  on  the  proposition 
that  the  witness  had  qualified  as  an  expert  on  the  subject. 
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The  difficulty  with  the  objection  that  the  hides  them- 
selves were  the  best  evidence  is  that  the  question  did 
not  call  for  a  statement  as  to  the  length  of  the  hair  on 
the  hides  in  question,  measured  by  any  known  standards, 
such  as  inches  or  feet,  but,  as  the  course  of  the  examina- 
tion clearly  shows,  called  for  a  statement  as  to  whether 
the  hair  was  long  or  short,  as  compared  with  that  of 
cattle  in  general.  The  hides  themselves  could  throw  no 
light  on  that  question  without  a  fixing  of  the  length  of 
the  hair  on  the  general  run  of  cattle,  which  was  what  was 
done  by  the  witness  when  he  stated  that  the  hair  was 
**long,"  i.  e.  longer  than  the  general  run  of  cattle  at 
that  season  of  the  year. 

The  last  error  urged  is  based  upon  the  following : 

Rector,  the  sheriff  of  the  county,  tesrt^ified  as  a  witness 
for  the  state.  On  cross-examination,  he  was  asked  by 
counsel  for  appellants  if  he  had  not  beaten  up  the  ap- 
pellant Daniels.  He  answered  that  he  had.  This  was 
for  the  purpose,  of  course,  of  showing  bias  against  the 
appellant  Daniels.  On  redirect  examination  the  state 
asked  the  witness  why  he  had  beaten  up  Daniels,  and 
he  answered  that  he  was  taking  Daniels  to  jail,  that  he 
was  in  an  intoxicated  condition  and  resisted  the  sheriff, 
used  vile  language  toward  him,  and  that  it  was  for  this 
reason  that  he  had  administered  the  beating. 

[3]  The  court  was  clearly  right  in  permitting  the  wit- 
ness, on  redirect  examination,  to  explain  away  the  act 
brought  out  by  the  defendant  on  cross-examination  which 
tended  to  show  bias  and  prejudice  against  such  defend- 
ant. Where  defendant  on  cross-examination  seeks  to 
discredit  a  state's  witness  by  showing  a  fact  which,  un- 
explained, shows  that  such  witness  is  biased  against  the 
defendant,  it  is  not  error  to  permit  the  state,  on  redirect 
examination,  to  explain  such  fact,  where  such  explana- 
tion tends  to  show  lack  of  interest  or  bias.    In  Wigmore 
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on  Evidence,  §  952,  the  author  in  a  very  learned  dis- 
cussion sustains  this  proposition.  Among  other  things 
he  says: 

"When  to  a  witness  is  imputed  hostility  to  the  opponent, 
the  true  process  of  explanation  consists  in  showing  the  facts 
offered  do  not  really  indicate  the  conclusion  stated;  that  is, 
the  hostility." 

The  above  conclusion  is  amply  supported  by  the  au- 
thorities. Campbell  v.  State,  23  Ala.  44;  McAlpine  v. 
State,  117  Ala  93,  23  South.  130 ;  Dennehy  v.  0  'Connell, 
66  Conn.  175,  33  Atl.  920 ;  Brooks  v.  Action,  117  Mass. 
204 ;  People  v.  Johnson,  106  Cal.  289,  39  Pac.  622 ;  Len- 
fest  V.  Robbins,  101  Me.  176,  63  Atl.  729 ;  Sweeney  v. 
Sweeney,  121  Ga.  293,  48  S.  E.  984;  Kipper  v.  State, 
45  Tex.  Cr.  R.  377,  77  S.  W.  611 ;  Mercer  v.  State,  45 
Tex.  Cr.  R.  460,  76  S.  W.  469 ;  Strong  v.  State,  85  Ark. 
536,  109  S.  W.  536,  14  Ann.  Cas.  229.  In  30  Am.  &  Eng. 
Ency.  of  Law,  p.  1143,  it  said : 

"A  witness  ag-ainst  whom  evidence  has  been  introduced 
tending  to  show  bias  in  favor  of  the  party  calling  him,  or 
against  the  adverse  party,  may  be  supported  by  evidence  in 
rebuttal  which  tends  to  disprove  the  fact." 

Finding  no  error  in  the  record,  the  judgment  will  be 
affirmed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


(No.  2346.     Feb.  28,  1920.) 

STATE  V.  JOHNSON. 

SYLLABUS  BY  THE  COURT. 

1.  Practicing  osteopathy  or  medicine  without  the  license 
required  by  law  is  not  a  nuisance  per  se.  P.  21 

2.  In  an  action  to  enjoin  one  from  practicing  osteopathy 
and  medicine  without  a  license,  the  averments  that  such  prac- 
tice constitutes  a  nuisance  and  is  greatly  detrimental,  danger- 
ous and  injurous  to  the  health  of  the  public,  are  statements 
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of  conclusions  and  not  facts,  and  for  that  reason  the  complaint 
held  not  to  state  facts  sufficient  to  state  a  cause  of  action. 

P.  21 

Appeal  from  District  Court,  Bernalillo  County ;  H.  P. 
Raynolds,  Judge. 

Action  by  State  oiNew  Mexico  against  W.  L.  Johnson. 
Judgment  for  defendant  on  demurrer  to  complaint,  and 
the  State  appeals.    Affirmed. 

George  B.  Craig,  Dist.  Atty.,  and  Geo.  C.  Tayix)r, 
both  of  Albuquerque,  for  the  State. 

Isaac  Barth  and  T.  J.  Mabry,  both  of  Albuquerque, 
for  appellee. 

OPINION  OP  THE  COURT. 

MECHEM,  District  Judge.  The  state  of  New  Mexico 
brings  this  action  to  enjoin  one  W.  L.  Johnson  from  the 
practice  of  osteopathy  and  medicine  without  having  a 
license.  The  complaint  is  in  two  counts.  By  the  first 
it  is  charged  that  W.  L.  Johnson  was  engaged  in  prac- 
ticing osteopathy  in  the  county  of  Bernalillo  without 
having  first  obtained  a  license  as  required  by  law,  and 
that  such  practice  constitutes  a  nuisance,  and  is  danger- 
ous, detrimental,  and  injurious  to  the  health  of  the  in- 
habitants of  the  county  of  Bernalillo  and  state  of  New 
Mexico.  The  second  count  Is  the  same  as  the  first  in  all 
respects  except  that  it  is  charged  that  the  defendant  is 
engaged  in  the  practice  of  medicine  without  having  first 
obtained  a  license  as  required  by  law.  To  the  complaint 
the  defendant  demurred  on  the  ground  that  the  com- 
plaint failed  to  state  facte  sufficient  to  constitute  a  cause 
of  action. 

[1,  2]  Our  Code  provides  that  complaints  must  con- 
tain '*a  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language. ' '  Section  4104, 
Codification  1915.  Examining  the  complaint,  we  find 
but  one  fact  stated,  viz.  the  practice  of  osteopathy  or 
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medicine  without  a  license.  The  allegations  that  such 
practice  is  a  nuisance,  or  is  detrimental,  dangerous,  and 
injurious  to  the  public  health,  are  merely  conclusions 
of  the  pleader.  Practicing  osteopathy  or  medicine  with- 
out a  license  is  not  a  nuisance  per  se. 

"Averments  of  mere  conclusions  are  insufficient,  and  so, 
where  the  thing  complained  of  is  not  a  per  se  nuisance,  the 
facts  which  make  it  such  must  be  averred,  and  a  mere  aver- 
ment that  it  is  or  will  be  a  nuisance  is  not  sufficient."  29 
Cyc.  1241. 

The  judgment  of  the  lower  court  sustaining  the  de- 
murrer and  dismissing  the  complaint  was  correct,  and  it 
is  therefore  aflSrmed. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


(No.  2866.     Feb.  28,  1920.) 

WALTERS  et  al.  v.  WALTERS. 

SYLLABUS  BY  THE  COURT. 

1.  Where  a  father  in  feeble  health  had  retired  from  active 
business,  and  had  intrusted  the  manaf^ement  and  control  of 
his  business  affairs,  which  were  extensive,  to  his  son,  who  was 
an  energetic  young:  man  of  more  than  ordinary  business 
ability,  and  where  it  appeared  from  all  the  evidence  that  the 
father  had  complete  confidence  in  his  son's  honesty  and  busi- 
ness ability,  and  that  the  son  was  the  dominant  party  in  their 
relations,  held,  that  these  facts  establish  the  existence  of  con- 
fidential relations  between  the  father  and  son.  P.  29 

2.  Where  confidential  relations  between  parent  and  child 
are  shown  to  have  existed,  and  where  a  conveyance  of  prop- 
erty is  made  by  the  weaker  to  the  dominant  party,  a  presump- 
tion arises  that  the  conveyance  was  obtained  through  undue 
influence  of  the  dominant  party,  and  the  burden  is  on  the 
person  claiming  under  such  a  conveyance  to  show  that  the 
transaction  was  bona  fide.  P.  30 

8.  Where  there  was  no  evidence  in  the  case  to  rebut  the 
presumption  of  undue  influence,  it  must  be  taken  as  a  proven 
fact  that  the  conveyance  was  obtained  through  undue  in- 
fluence. P.  30 
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4.  Where  a  son  procures  from  his  father  the  leg'al  title  to 
real  estate  without  consideration  and  to  the  exclusion  of  the 
other  children  of  the  father,  and  such  title  is  obtained  through 
undue  influence  exercised  by  him  over  his  father,  and  upon 
the  death  of  the  son  the  property  descends  to  his  heir,  equity 
will  impress  a  constructive  trust  on  such  real  property  in  the 
hands  of  the  son's  heir  and  in  favor  of  the  other  children  of 
the  father.  P.  30 

5.  Where  appellant  abandons  an  assignment  of  error,  ap- 
pellee cannot  have  the  point  reviewed  without  having  as- 
signed it  as  error  on  a  cross-assignment.  P.  31 


Appeal  from  District  Court,  Chaves  County ;  McClure, 
Judge. 

Action  by  Owen  R.  Walters  and  others  against  Robert 
0.  Walters,  a  minor.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Hiram  M.  Dow,  of  Roswell,  for  appellant. 

Plaintiff  pleads  that  certain  real  property  described 
in  the  complaint  was  conveyed  to  Ray  Walters  by  Robert 
0.  Walters,  pursuant  to  an  agreement  of  the  said  Ray 
Walters  to  receive  and  hold  the  same  in  trust,  the  deeds 
being  absolute  on  their  faces ;  a  trust  arising  from  agree- 
ment of  parties  whether  written  or  oral,  is  an  express 
trust  and  must  be  manifested  or  proved,  although  it  need 
not  be  created,  by  some  writing. 

Eagle  Mining  &  Imp.  Co.  v.  Hamilton,  14  N.  M.  271 ; 
91  Pac.  718 ;  Perry  on  Trust,  §  79. 

When  plaintiff  relies  upon  an  agreement  creating  an 
express  trust,  a  resulting  trust  cannot  arise  by  implica- 
tion of  law. 

Dunn  V.  Zwilling,  94  Iowa  233 ;  62  N.  W.  746 ;  Byers 
V.  McEnery,  117  Iowa  494;  91  N.  W.  797;  Leggett  v. 
DuBois,  5  Page  Chy.  (N.  Y.)  114;  2  Story  Equity 
Jurisp.,  §  980 ;  Moseley  v.  Moseley,  86  Ala.  289 ;  5  So. 
732 ;  Acker  v.  Priest,  92  Iowa  610,  61  N.  W.  235. 
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The  oral  testimony  of  parties  as  to  declarations  of 
grantee  named  in  deeds  were  inadmissible,  first,  because 
an  express  trust  is  pleaded  and  could  not  be  established 
by  parol.  Second,  because  the  oral  testimony  offered  re- 
lating to  the  declarations  of  the  grantee  were  vague  and 
indefinite  and  did  not  show  actual  or  intended  fraud  on 
the  part  of  the  grantee. 

Eagle  Mining  &  Improvement  Co.,  14  N.  M.  271,  91 
Pac.  718 ;  Lafayette  Street  Church  Society  of  Buffalo  v. 
Norton,  39  L.  R.  A.  (N.  S.)  906,  note;  Feeney  v.  Howard, 
4  L.  R.  A.  826;  13  Bncy.  of  Evid.,  116,  et  seq;  13  Ency. 
of  Evid.,  121,  et  seq;  Willis  v.  Robertson  (Iowa),  96 
N.  W.  900;  39  Cyc,  176;  Sherman  v.  Sandell  (Cal.),  39 
Pac.  979. 

A  trust  will  not  arise  from  a  mere  verbal  promise  of 
the  devisee  or  grantee  to  hold  property  for  the  benefit  of 
anothef*.  The  only  ground  on  which  such  a  trust  can  be 
rested  and  is  rested  by  the  overwhelming  authority,  is 
actual  intended  fraud,  and  that  should  be  alleged  in  the 
pleading. 

Lafayette  Street  Church  Society  of  Buffalo  v.  Norton, 
39  L.  R.  A.  (N.  S.)  906;  Feeney  v.  Howard,  4  L.  R.  A. 
826 ;  Collins  v.  Hope,  20  Ohio  492 ;  Gaylord  v.  Gaylord, 
(N.  C.)  63  S.  E.  1028;  Ricks  v.  Wilson,  (N.  C.)  70  S.  E. 
476 ;  Porter  v.  Mayfield,  21  Pa.  268 ;  Troll  v.  Carter,  15 
W.  Va.  507 ;  Pusey  v.  Gardner,  21  W.  Va.  469 ;  Poling  v. 
Williams,  (W.  Va.)  46  S.  E.  704;  Richardson  v.  Mc- 
(^onaughey,  (W.  Va.)  27  S.  E.  287;  Crawford  v.  Work- 
man, (W.  Va.)  61  S.  E.  322;  Mee  v.  Mee,  (Tenn.)  106 
Am.  St.  Rep.  865 ;  Lantry  v.  Lantry,  51  111.  459,  2  Am. 
St.  Rep.  310;  Davis  v.  Stambaugh,  163  111.  557,  42  N.  E. 
178;  McClain  v.  McClain,  (la.)  10  N.  W.  333;  Tenant  v. 
Tenant,  (W.  Va.)  27  S.  E.  334;  Skahon  v.  Irving,  (111.) 
69  N.  E.  510;  Verzier  v.  Conard,  (Conn.)  52  Atl.  255; 
Barr  v.  O'Donnell,  (Cal.)  9  Am.  St.  Rep.  242,  18  Pa. 
429;  Brook  v.  Brock,  (Ala.)  9  L.  R.  A.  287;  Doran  v. 
Doran,  (Cal.)  33  Pac.  929;  Barrj-  v.  Hill,  (Pa.)  31  Atl. 
126. 
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The  oral  testimony  of  parties  as  to  declarations  made 
by  ^antor  in  a  deed  conveying  absolute  estate  in  land 
that  another  person  is  owner  of  the  land,  or  that  the 
grantee  holds  in  trust  for  him  are  not  admissible  to  im- 
pair the  rights  of  the  grantee,  conferred  by  such  con- 
veyance. 

13  Ency.  of  Evid.  122 ;  39  Cyc.  176. 

Parol  evidence  is  not  admissible  to  engraft  an  express 
trust  on  a  deed. 

39  Cyc.  82,  83,  and  note  62 ;  13  Ency.  of  Evid.  126 ; 
Doran  v.  Doran,  (Cal.)  33  Pac.  922;  Willis  v.  Robertson 
(Iowa)  96  N.  W.  900. 

Evidence  of  admissions  or  declarations  by  a  person  to 
establish  against  him  an  express  trust  for  land  in  favor 
of  another  against  his  legal  title  is  unreliable  and  weak, 
and  should  be  received  with  great  caution,  for  equity  re- 
quires that  parol  evidence  to  engraft  an  express  trust 
in  lands  on  a  deed  absolute  shall  clearly  and  convinc- 
ingly show  that  contemporaneously  with  the  execution 
of  the  deed  the  terms  of  the  trust  were  declared  and  the 
beneficiaries  designated.  There  was  no  proof  showing 
that  the  grantee  made  any  declarations  contemporane- 
ous with  the  execution  of  the  deeds,  and  the  court  in  this 
case  should  have  held  proof  insufficient  to  establish  or 
raise  a  trust. 

Mintz  V.  Soule,  L.  R.  A.  B,  p.  183  et  seq.  (See  §  105 
of  note  to  case  cited)  ;  Grossman  v.  Keister,  8  L.  R.  A. 
(N.S.)  698;  Chambers  v.  Emery,  45  Pac.  192  (Utah)  ; 
Skeen  v.  Marriott,  (Utah)  61  Pac.  296 ;  13  Ency.  of  Evid. 
124,  126;  Perry  on  Trusts,  §  137;  Grummer  v.  Price, 
(Ark.)  143  S.  W.  95;  Rinton  v.  Gibson,  84  Pac.  186; 
Low  V.  Graff,  80  111.  360 ;  Cooper  v.  Skeel,  14  So.  578 ; 
Monroe  v.  Graves,  23  Iowa  597;  Maple  v.  Nelson,  31 
Iowa  322;  Epps  v.  Dickerson,  35  Iowa  301;  Kendall  v. 
Mann,  11  Allen  (Mass.)  15;  McNair  v.  Pope,  100  N.  C. 
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-,  6  S.  E.  234;  Hinton  v.  Pritchard,  (N.  C.)  10  L.  R. 


A.  401;  StAll  V.  Cincinnati,  16  Ohio  St.  169;  Troll  v. 
Carter,  15  W.  Va.  567 ;  Collins  v.  Hope,  20  Ohio  492 ;  Re 
O'Hara  (N.  Y.)  47  Am.  St.  Rep.  53;  Moore  v.  Crump, 
(Miss.)  37  So.  109;  Gaither  v.  Gaither,  3  Md.  Ch.  158; 
Whitehouse  v.  Bolster,  (Me.)  50  Atl.  240;  Tenant  v. 
Tenant,  (W.  Va.)  27  S.  E.  334;  Lincoln  v.  Lincoln,  90 
N.  C.  325. 


"In  each  case  the  burden  rests  iipon  the  movingr  party  of 
overcoming  the  strong  presumption  arising  from  the  terms  of 
a  written  instrument.  If  the  proofs  are  doubtful  and  unsat- 
isfactory, if  there  is  a  failure  to  overcome  the  presumption  by 
testimony  entirely  plain  and  convincing  beyond  reasonable 
controversy,  the  writings  will  be  held  to  express  correctly  the 
Intention  of  the  parties." 


Howland  v.  Blake,  97  U.  S.  624 ;  1  Story  Eq.  Jur. 
§  157;  2  Pom.  Eq.  Jur.  §  1040;  Dalton  v.  Dalton,  14 
Nev.  419 ;  Maxwell  Land-Grant  Case,  121  U.  S.  365,  381, 
7  Sup.  Ct.  1271;  Crissman  v.  Crissman,  23  Mich.  217; 
Groves  v.  Groves,  3  Younge  &  J.  163 ;  NicoUs  v.  McDon- 
ald, 101  Pa.  St.  514 ;  Stock  Bridge  Iron  Co.  v.  Hudson 
Iron  Co.,  107  Mass.  290 ;  Lench  v.  Lench,  10  Ves.  511 ; 
Bingham  v.  Thompson,  4  Nev.  224;  Nevins  v.  Dunlap, 
33  N.  Y.  676. 


"The  rule  is  based  on  the  soundest  legal  principles,  for  the 
parol  proof  must,  of  necessity,  be  the  testimony  of  witnesses  as 
to  what  parties  have  said  or  verbally  agreed  to — a  class  of 
testimony  notoriously  weak — and  the  fact  to  be  overturned 
is  a  writing,  thel  best  evidence  as  to  where  the  legal  title  is." 


Hyden  v.  Hyden,  6  Baxt.  406;  Bingo  v.  Richardson, 
53  Me.  385;  Hinton  v.  Pritchard,  (N.  C.)  12  S.  E.  262; 

Corder  v.  Corder,  124  111.  229,  16  N.  E.  107 ;  Lehman 
V.  Lewis,  62  Ala.  129 ;  McKinnon  v.  McKinnon,  46  Fed. 
713;  Kennedy  v.  Kennedy's  Estate,  57  Mo.  73;  1  White 
&  T.  Lead.  Cas.  Eq.  335 ;  Purcell  v.  Miner,  4  Wall.  513 ; 
Dreher  v.  Town  of  Pitchburg,  22  Wis.  643 ;  Russell  v. 
Miller,  26  Mich.  1 
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At  the  very  most,  all  the  record  in  this  case  shows  is 
that  the  conveyances  were  in  the  nature  of  a  family  ar- 
racigement  pursuant  to  the  desire  and  wish  of  the 
grantor,  not  the  grantee,  and  in  the  absence  of  an  aver- 
ment or  proof  of  undue  influence  or  other  circumstances 
of  fraud  between  the  parties,  equity  will  not  enforce  such 
a  parol  .promise  as  is  alleged  in  the  complaint,  or  any 
that  could  be  implied  from  the  evidence  in  this  cause. 

Lafayette  Street  Church  Society  of  Buffalo  v.  Norton, 
39  L.  R.  A.  (N.S.),  Note  (5)  917  et  seq.;  Tillman  v. 
Kifer,  (Ala.)  52  So.  309;  Ryder  v.  Ryder,  (111.)  91  N.  E. 
451 ;  Mescall  v.  Tully,  91  Ind.  96 ;  McCartney  v.  Fletcher, 
11  App.  D.  C.  1 ;  Moore  v.  Horseley,  (111.)  40  N.  E.  323 ; 
Fitzgerald  v.  Fitzgerald,  (Mass.)  47  N.  E.  431;  Scott  v. 
Harris,  113  111.  447;  Moran  v.  Somes,  (Mass.)  28  N.  E. 
152;  Brown  v.  Brown,  (Conn.)  34  Atl.  490;  Champlin  v. 
Champlin,  (111.)  29  Am.  St.  Rep.  323;  26  N.  E.  526; 
Mayfield  v.  Forsyth,  (111.)  45  N.  E.  403;  Stubbings  v. 
Stubbings,  (111.)  94  N.  E.  54. 

GiBBANY  A  Epstein  and  C.  T.  Neis,  all  of  Roswell,  for 
appellees. 

The  transaction  represents  a  constructive  trust. 

Pom.  Eq.  Jur.  1044;  DeJy  v.  Amburgey,  143  S.  W. 
1033 ;  Willis  v.  Lam,  166  S.  W.  251 ;  Perry  on  Trusts, 
§  166 ;  15  Enc.  of  L.  §  111,  p.  1184. 

Parol  evidence  of  admissions  of  defendants  grantor, 
since  deceased,  that  she  held  the  title  in  trust  for  the 
grantor  was  admissible  to  establish  a  constructive  trust. 

Brison  v.  Brison,  75  Cal.  525,  7  A.  S.  R.  189 ;  27  Pac. 
186 ;  Lannon  v.  Knight,  140  111.  232,  33  A.  S.  R.  229 ; 
Jackson  v.  Cleveland,  90  A.  D.  270;  Bowler  v.  Curler, 
26  Pac.  226,  37  A.  S.  R.  501,  21  N.  W.  158 ;  Custin  v. 
Crockett,  97  Pac.  1091;  Bradley  Co.  v.  Bradley,  (Cal.^ 
173  Pac.  1011;  McCoy  v.  McCoy,  (Olka),  121  Pac.  176; 
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Taylor  v.  Morris,  127  Pac.  66 ;  Arnold  v.  Hall,  129  Pac. 
914;  Schwartz  v.  Gearhart,  (Ore.)  75  Pac.  698;  Tench 
V.  McMeekan,  118  Pac.  479 ;  Childers  v.  Talbot,  4  N.  M. 
168 ;  Smith  on  Fraud,  §  310 ;  Carr  v.  Craig,  116  N.  W. 
721;  Rollins  v.  Mitchell,  (Minn.)  53  N.  W.  1020;  Wad- 
dell  V.  Waddell,  (Utah)  104  Pac.  743;  Combs  v.  Combs, 
(Ky.)  99  S.  W.  919 ;  Jones  on  Evid.,  §  425 ;  Crossman  v. 
Kester,  223  111.  69,  114  A.  S.  R.  305. 

Evidence  of  the  subsequent  declarations  of  the 
grantee  as  to  what  he  agreed  to  do  at  the  time  the  deed 
was  made  is  admissible  to  show  what  occurred  at  the 
time  of  the  transaction. 

Cooney  v.  Glynn,  108  Pac.  506;  Hayes  v.  Gloster,  88 
Cal.  560,  26  Pac.  267 ;  Brison  v.  Brison,  75  Cal.  525,  17 
Pac.  698,  7  Am.  St.  Rep.  189 ;  Von  Trotha  v.  Bamberger, 
15  Colo.  1,  24  Pac.  883 ;  Boswell  v.  Cunningham,  32  Fla. 
277,  13  So.  354,  21  L.  R.  A.  54 ;  McClain  v.  McClain,  57 
Iowa  167,  10  N.  W.  333 ;  Gaither  v.  Gaither,  3  Md.  Ch. 
158;  Moyer  v.  Moyer,  21  Hun.  67;  Peebles  v.  Reading, 
8  Serg.  &  S.  484 ;  Miller  v.  Saxton,  75  S.  C.  237,  55  S.  E. 
310. 

OPINION  OF  THE  COURT. 

MECHEM,  M.  C,  District  Judge.  This  is  an  action 
brought  to  impress  a  trust  upon  real  estate.  The  plain- 
tiffs are  the  children  of  Robert  0.  Walters,  deceased, 
and  the  defendant  is  the  infant  son  of  Ray  Walters,  de- 
ceased, who  was  a  child  of  the  said  Robert  0.  Walters. 
Judgment  was  rendered  by  the  lower  court  enforcing 
the  trust  claimed  by  plaintiffs.  From  this  judgment  the 
defendant  appeals. 

The  facts  as  shown  by  the  record  are  as  follows: 
Robert  0.  Walters,  a  widower,  and  a  man  of  considerable 
means,  on  the  3d  day  of  November,  1913,  made  over  his 
entire  estate  to  his  son,  Ray  Walters.  The  deeds  con- 
veying the  real  estate  and  the  bill  of  sale  transferring 
the  personal  property  were  without  consideration,  ex- 
cept the  promise  of  Ray  Walters  to  provide  and  care 
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for  his  brothers  and  sisters,  the  plaintiffs,  of  whom  three 
at  the  time  of  the  bringing  of  this  action  were  minors. 
Robert  0.  Walters  died  October  9,  1914.  Ray  Walters 
died  July  19,  1917,  leaving  a  will  in  which  he  made  be- 
quests to  all  the  plaintiffs  and  left  the  remainder  of  his 
estate  to  defendant.  It  does  not  appear  from  the  record 
how  nearly  theiK  bequests  to  plaintiffs  approximate  an 
equal  share  in  the  real  estate  with  Ray  Walters,  but  it 
is  apparent  from  a  reading  of  the  will  that  the  defend- 
ant, under  it,  would  receive  the  greater  part  of  the  estate 
of  Robert  O.  Walters. 

[1]  The  relations  between  Robert  0.  Walters  and 
Ray  Walters  were  those  which  naturally  would  arise 
from  complete  confidence  of  the  father  in  the  honesty 
and  business  ability  of  the  son.  Before  transferring  the 
property  he  had  intrusted  the  entire  control  and  man- 
agement of  it  to  this  son,  who  consulted  with  his  father 
on  business  matters^  but  otherwise  seems  to  have  been 
the  dominant  party  i^  their  relations.  He  drew  checks 
on  his  father's  bank  account,  bought  and  sold  personal 
property,  and  generally  carried  on  the  business  as  if  it 
were  his  own.  Robert  0.  Walters  for  more  than  two 
years  previous  to  his  death  *had  been  in  feeble  health 
and  did  not  leave  his  house  for  more  than  a  year  before 
his  death.  Ray  Walters  is  portrayed  by  the  testimony 
to  have  been  an  energetic  young  man  of  more  than  or- 
dinary business  ability  and  was  his  father's  oldest  child. 
At  the  date  of  the  transfer  of  the  property,  he  was  about 
28  years  of  age.  Even  before  his  father's  retirement 
from  active  business  life,  he  exercised  the  powers  of  an 
equal  partner  in  the  running  of  the  business,  and  later 
on,  as  one  of  the  witnesses  expresses  it,  ^'took  the  lead" 
in  the  business  and  would  not  allow  his  father  to  take 
any  share  in  its  management  on  account  of  his  ill  health. 
In  the  matter  of  the  transfer  of  the  property,  Robert  0. 
Walters  does  not  seem  to  have  advised  with  any  other 
person  than  his  son.    The  deeds  were  drawn  up  under 
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the  direction  of  Ray  Walters,  and  there  is  no  evidence 
of  the  circumstances  under  which  they  were  executed 
and  delivered. 

[2]  It  is  a  rule  of  almost  general  acceptation  that, 
where  confidential  relations  between  parent  and  child 
are  shown  to  have  existed  and  where  a  conveyance  of 
property  is  made  by  the  weaker  to  the  dominant  party, 
a  presumption  arises  that  the  conveyance  was  obtained 
through  the  undue  influence  of  the  dominant  party,  and 
the  burden  is  on  the  person  claiming,  under  such  a  con- 
veyance, to  show  that  the  transaction  was  bona  fide. 

See  notes  to  Burton  v.  Burton,  17  Ann.  Cas.  984,  and 
Hawthorne  v.  Jenkins,  Ann.  Cas.  1915D,  707,  where  the 
cases  are  collected  and  reviewed.  Also,  Mead  v.  Mead, 
(Cal.  App.)  182  Pac.  761;  Amtson  v.  First  National 
Bank,  167  N.  W.  760,  L.  R.  A.  1918P,  1038 ;  Jones,  Com, 
raentaries  on  Evidence,  §  190. 

And  particularly  should  the  presumption  be  indulged 
in  in  this  case,  where  the  conveyances  were  without  con- 
sideration and  where  their  effect  was  to  deprive  the 
other  children  of  Robert  0.  Walters  of  their  equal  share 
in  their  father's  estate. 

[3]  There  is  no  evidence  in  the  case  to  overturn  this 
presumption,  and  therefore  it  must  be  taken  as  a  proven 
fact  that  the  deeds  were  procured  through  the  undue  in- 
fluence of  Ray  Walters.  This  being  so,  equity  will  im- 
press a  constructive  trust  on  the  real  estate  so  conveyed. 

[4]     Prof.  Pomeroy  says  of  these  trusts: 

"In  general,  whenever  the  legral  title  to  property,  real  or 
personal,  has  been  obtained  through  actual  fraud,  misrepre- 
sentations, concealments,  or  through  undue  influence,  duress, 
taking  advantage  of  one's  weakness  or  necessities,  or  through 
any  similar  means  or  under  any  other  similar  circumstances 
which  render  it  unconscientious  for  the  holder  of  the  legal 
title  to  retain  and  enjoy  the  beneficial  interest,  equity  im- 
presses a  constructive  trust  on  the  property  thus  acquired  in 
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favor  of  the  one  who  Is  truly  and  equitably  entitled  to  the 
same,  although  he  may  never  perhaps  have  had  any  legal 
estate  therein;  and  a  court  of  equity  has  Jurisdiction  to  reach 
the  property  either  in  the  hands  of  the  original  wrongdoer,  or 
in  the  hands  of  any  subsequent  holder,  until  a  purchaser  of  it 
in  good  faith  and  without  notice  acquires  a  higher  right,  and 
takes  the  property  relieved  of  the  trust."  3  Pomeroy's  Equity 
Jur.  (4th  Ed.)  9  1053. 

This  is  a  clear  case  for  the  application  of  the  doctrine 
above  stated.  Whatever  may  have  been  the  intention  of 
Ray  Walters  in  taking  the  conveyances,  and  from  the 
record  or  his  dealings  with  hiis  brothers  and  sisters,  his 
declarations  that  he  held  the  property  in  trust  for  them 
and  would  see  that  they  were  all  provided  for  lead  to  the 
belief  that  he  always  intended  to  deal  honestly  with 
them;  yet,  nevertheless,  he  will  be  held  to  have  invited 
the  trust  and  the  appellant  took  the  property  impressed 
with  this  trust. 

[5]  What  we  have  said  in  this  opinion  disposes  of 
all  the  assignments  of  error  argued  by  counsel  for  ap- 
pellant.* There  was  an  item  of  life  insurance  money,  the 
disposition  of  which  on  the  judgment  of  the  lower  court 
was  nuule  the  subject  of  an  assignment  of  error  by  the 
appellant,  but,  not  having  been  argued  in  his  brief,  will 
be  considered  as  abandoned.  Clark  v.  Queens  Ins.  Co., 
22  N.  Mex.  369,  163  Pac.  371.  Appellees  confess  this  as- 
signment of  error  abandoned  by  the  appellant  and  insist 
upon  a  review  of  it,  but,  as  they  have  not  filed  any 
cross-assignments  of  error,  this  request  will  be  denied. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  must  be  afSrmed,  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 
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(No.  2324.     March  5.  1920.) 

MORRILL  V.  JONES. 

SYLLABUS  BY  THE  COURT. 

1.  Where  the  purchaser  of  a  note  testifies  in  chief  that  he 
purchased  It  in  good  faith  without  notice  of  any  defects  and 
for  full  value,  it  is  competent  for  the  maker  of  the  note  on 
cross-examination  to  go  fully  into  the  relations  existing  be- 
tween the  payee  and  such  purchaser  before  and  after  pur- 
chase, for  the  purpose  of  discrediting,  if  possible,  the  good 
faith  of  the  purchaser.  P.  34 

2.  The  officers  of  a  bank  purchasing  a  note  on  behalf  of 
the  bank  are  interested  parties,  and  whether  their  evidence 
sufficiently  satisfied  the  burden  resting  upon  the  bank  and 
made  good  its  claim  to  be  an  innocent  purchaser,  fraud  hav- 
ing been  shown  in  the  inception  of  the  note,  was  for  the  jury, 
unless  the  evidence  was  such  that  no  fair-minded  person  could 
draw  any  other  inference  therefrom.  P.  35 

Appeal  from  District  Court,  Grant  County;  M.  C. 
Mechem,  Judge. 

Action  by  Charles  N.  Morrill,  Receiver  of  the  People's 
Savings  Bank  &  Trust  Company,  a  corporation,  against 
Clyde  B.  Jones.  Judgment  for  defendant,  and  plaintiff 
appeals.    AflSrmed. 

Wilson  &  Walton  and  James  Royall,  all  of  Silver 
City,  for  appellant. 

C.  C.  Royall  and  Vellacott  &  Fowler,  all  of  Silver 
City,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellant  instituted  this  action  in 
the  court  below  against  appellee  as  maker,  and  the  Cap- 
ital Savings  &  Investment  Company  as  indorser  of  a 
promissory  note.  The  note  was  given  by  appellee  to 
the  Capital  Savings  &  Investment  Company  in  payment 
of  a  subscription  made  by  appellee  to  the  capital  stock 
of  the  defendant  corporation.  The  note  was  executed  on 
July  23,  1914,  and  on  the  29th  day  of  the  same  month. 
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by  indorsement  to  the  People's  Savings  Bank  &  Trust 
Company.  Credit  was  passed  to  the  account  of  the  Cap- 
ital Savings  &  Investment  Company  by  the  bank.  After- 
wards the  bank  failed,  and  appellee  was  appointed 
receiver.  The  note  not  having  been  paid,  this  action  was 
instituted  to  recover  thereon.  The  appellee  defended 
upon  the  ground  that  there  was  fraud  in  the  inception 
of  the  note,  and  that  it  was  not  taken  by 'the  holder  in 
good  faith.  Appellant  conceded  in  the  court  below  that 
there  was  fraud  in  the  inception  of  the  note.  Therefore : 
(1)  The  burden  rested  upon  him  to  show  that  the  bank 
became  the  holder  of  the  note  before  it  was  overdue  and 
without  notice  that  it  had  been  previously  dishonored, 
if  such  was  the  fact;  (2)  that  it  took  it  in  good  faith 
for  value;  and  (3)  that  at  the  time  it  was  negotiated  to 
it  it  had  no  notice  of  any  infirmity  in  the  note  or  defect 
in  the  title  of  the  person  negotiating  it.  Gebby  v.  Car- 
rillo,  25  N.  M.  120,  177  Pac.  894. 

The  case  was  submitted  to  the  jury  upon  the  evidence 
adduced,  and  a  verdict  was  rendered  in  favor  of  the 
appellee,  upon  which  judgment  was  entered,  to  review 
which  this  appeal  is  prosecuted. 

Appellant  contends,  first,  that  the  court  committed 
error  in  permitting  certain  questions  to  be  asked  of  R.  C. 
Markley  and  W.  S.  Haston,  president  and  secretary- 
treasurer  of  the  banking  corporation,  at  the  time  it  took 
the  note  in  question,  on  cross-examination.  On  direct 
examination  appellant  asked  the  two  witnesses  named 
as  to  the  purchase  of  the  note  from  the  Capital  Savings 
&  Investment  Company.  The  witness  testified  that  one 
or  the  other  of  them  purchased  the  note  for  the  bank, 
that  the  Capital  Savings  &  Investment  Company  was 
a  customer  of  the  bank,  and  that  the  payment  for  the 
note  was  made  by  passing  to  the  account  of  the  invest- 
ment company  the  amount  paid  for  the  note.  Each 
testified  if  the  purchase  was  made  by  him  that  he  had 
no  notice  or  knowledge  of  any  fraud  in  the  inception 
of  the  note:  that  it  was  taken  in  good  faith  and  full 
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value  paid  therefor.  On  cross-examination  counsel  for 
appellee  sought  to  show  the  relation  existing  between 
the  Capital  Savings  &  Investment  Company  and  the 
bank  and  the  officers  of  each  institution,  both  before  and 
after  the  transaction  in  question.  These  questions  and 
the  answer  thereto  disclosed  the  following  facts:  That 
shorty  after  the  purchase  of  the  note  in  question,  the 
Capital  Savings  &  Investment  Company  failed ;  that  not 
long  after  the  bank  likewise  failed;  that  Markley  ob- 
tained a  charter  for  the  bank  by  making  an  affidavit  that 
50  per  cent,  of  the  capital  stock  had  been  paid  in,  which 
was  not  true;  that  thereafter  Cleveland,  later  president 
of  the  Capital  Savings  &  Investment  Company,  was  em- 
ployed to  sell  the  stock  in  the  bank  above  referred  to; 
that  he  sold  it  at  100  per  cent,  over  its  par  value ;  that 
thereafter  he  organized  the  Capital  Savings  &  Invest- 
ment Company ;  that  Markley  knew  he  was  selling  stock 
in  the  corporation  and  taking  notes  therefor ;  that  Mark- 
ley  agreed  the  bank  would  discount  such  notes;  that 
Markley  had  pretended  to  make  an  investigation  of  the 
assets  of  the  corporation,  and  had  made  certain  false 
representations  about  the  same;  that  shortly  after  the 
purchase  of  the  note  in  question  Cleveland  and  another 
officer  in  the  investment  company  became  officers  in  the 
bank.  It  is  argued  that  evidence  showing  these  facts 
was  improperly  admitted  on  cross-examination.  We  be- 
lieve the  cross-examination  was  proper. 

fl]  The  witnes.ses  had  testified  that  the  notes  were 
taken  in  good  faith  for  value  and  without  notice  of  facts 
sufficient  to  put  the  purchaser  upon  inquiry.  Any  facts 
which  could  be  elicited  upon  cross-examination  which 
would  establish  the  untruth  of  this  evidence  was  proper. 

•'The  object  of  the  cross-examination  is  to  break  or  weaken 
the  force  of  the  testimony  griven  by  the  witness  on  his  direct 
examination."     3  Ency.  of  Evl.  p.  839. 

"In  other  words,  all  matters  that  may  modify,  explain,  con- 
tradict, rebut,  or  make  clearer  the  facts  testified  to  in  chief  by 
the  witness  may  be  Rone  into  on  cross-examination."  5  Jones 
on  Evi.  §  821. 

See,  also,  Reese  v.  Bell,  (Cal)  71  Pac.  87. 
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If  the  rule  were  to  be  applied  for  which  appellant 
contends,  then  in  every  similar  case  the  purchaser  of  a 
note,  testifying  that  the  note  was  purchased  in  good 
faith  for  value  and  before  maturity,  would  pass  un- 
challenged, as  it  would  be  impossible  on  cross-examina- 
tion to  develop  facts  which  would  break  down  such 
direct  evidence.  Certainly  in  this  case  in  considering  the 
good  faith  of  the  transaction,  it  was  proper  for  the  jury 
to  have  before  it  the  facts  as  to  the  relation  of  the  parties 
before  and  after  the  purchase. 

[2]  The  next  proposition  argued  by  appellant  is 
that,  elminating  the  evidence  adduced  on  cross-examina- 
tion, there  was  no  evidence  to  support  the  verdict,  and 
that  the  case  here  made  for  the  appellant  was  much 
stronger  than  the  case  of  Bank  v.  Stover,  21  N.  M.  453, 
155  Pac.  905,  L.  R.  A.  1916D,  1280,  Ann.  Cas.  1918B, 
145,  but  the  evidence  was  properly  admitted,  as  we 
have  held  j  consequently  the  facts  were  stronger  than  in 
the  Stover  Case.  This  case  is  controlled  by  the  case  of 
Gebby  v.  Carrillo,  25  N.  M.  120,  177  Pac.  894.  The  burden 
was  upon  the  appellant  to  establish  to  the  satisfaction  of 
the  jury  that  the  bank  was  a  bona  fide  purchaser  of  the 
note,  and  the  only  evidence  given  upon  this  question  was 
that  by  Markley  and  Haston,  officers  of  the  bank  who 
made  the  purchase.  They  were  interested  parties,  and 
whether  their  evidence  sufficiently  satisfied  the  burden 
resting  upon  the  bank,  and  made  good  its  claim  to  be  an 
innocent  purchaser,  was  for  the  jury,  unless  the  evidence 
was  such  that  no  fair-minded  person  could  draw  any 
other  inference  therefrom.  This  was  the  rule  announced 
in  the  case  of  Gebby  v.  Carrillo,  supra.  The  evidence 
here  was  not  of  that  character. 

Other  questions  are  discussed  by  the  appellee,  but  as 
the  point  decided  is  controlling,  they  will  not  be  noticed. 

For  the  reasons  stated,  the  judgment  will  be  affirmed 
and  it  is  so  ordered. 

Parker^  C.  J.,  and  Raynolds,  J.,  concur. 
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(No.  2288.     March  11,  1920.) 

CORN  V.  HYDE,  Sheriff,  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  A  bona  flde  purchaser  of  real  estate  held  as  a  home- 
stead takes  it  free  of  the  lien  of  a  Judgment  agrainst  the  home- 
stead claimant.  P.  39 

2.  Injunction  is  the  proper  remedy  in  behalf  of  a  pur- 
chaser of  a  homestead  a.ga,inBt  a  threatened  sale  of  the  same 
upon  an  execution  issued  upon  a  Judgment  agrainst  the  former 
owner.  P.  39 

2.  A  district  court  of  a  county  in  which  land  is  situated 
that  is  exempt  from  execution  sale  has  Jurisdiction  of  an  ac- 
tion brougrht  to  prevent  a  threatened  sale  of  such  property  by 
virtue  of  an  execution  issued  out  of  the  district  court  of  an- 
other county.  P.  39 

4.  The  fact  that  a  homestead  claimant  exercised  the  right 
of  suffrage  in  another  precinct  than  that  in  which  his  home- 
stead is  situated,  is  not  conclusive  evidence  of  abandonment 
of  the  homestead.  P.  40 

5.  "There  must  be  an  unequivocal  and  absolute  intention 
to  abandon;  and  in  most  cases  the  inference  of  abandonment 
will  not  be  indulged  in  the  absence  of  the  acquisition  of  a  new 
homestead."  P.  40 

6.  Until  the  homestead  claimant  has  acquired  a  new  home- 
stead the  fact  that  he  moved  with  his  family  to  another  place 
to  engage  in  business  and  that  he  voted  in  another  precinct 
than  that  in  which  his  homestead  was  situated  does  not  evince 
an  unequivocal  and  absolute  intention  to  abandon  his  home- 
stead.     .  P.  40 

7.  The  word  "hold,"  as  employed  in  section  2321,  Codifica- 
tion 1915,  providing  that  "husband  and  wife  •  •  ♦  may 
hold  exempt  from  sale,  or  Judgment,  or  order,  a  family  home- 
stead," etc.,  construed  to  mean  to  keep,  to  retain,  or  to  pre- 
serve exempt  from  sale,  or  judgment,  or  order,  and  not  to 
measure  the  character  of  the  occupancy  of  the  homestead. 

P.  41 

Appeal  from  District  Court,  Lincoln  County ;'  E.  L. 
Medler,  Judge. 

Action  by  E.  S.  Corn  agajlnst  C.  Walker  Hyde,  sheriff, 
etc.,  and  C.  M.  Farnsworth.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 
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J.  G.  QUiBEBT^  of  Roswell,  for  appellant. 

When  the  transcript  was  filed  in  the  office  of  the 
County  Clerk  of  Lincoln  County  it  became  a  lien  upon 
all  the  real  estate  of  the  judgment  debtor  in  that  county. 

§  3079,  Code  1915;  23  Cyc.  1391;  R.  C.  L.  Art.  65, 
p.  634. 

Whether  or  not  the  property  involved  may  some  time 
have  been  the  homestead  of  Henry  M.  Corn,  it  lost  its 
character  as  such  when  it  was  sold  to  appellee. 

Art.  2321,  Code  1915 ;  21  Cyc.  473. 

« 

A  party  cannot  claim  a  homestead  in  designated  lands 
while  his  domicile  and  place  of  residence  are  with  his 
family  in  some  other  locality. 

Avery  v.  Stephens,  12  N.  W.  211 ;  Ingalls  v.  Ingalls,  32 
Pac.  387. 

The  homestead  right,  being  only  a  right  pertaining  to 
the  occupancy  of  the  premises,,  an  exemption  from  sale 
attaches  only  to  premises  which  are  actually  occupied  as 
a  homestead,  and  a  court  of  equity  will  not  interfere  by 
injunction  to  prevent  a  sale  of  property  after  occupancy 
has  ceased. 

High,  Injunctions,  Vol.  1,  Art.  439-440. 

Act  of  voting  in  the  precinct  established  the  resi- 
dence of  Henry  M.  Corn. 

Ross  V.  Kellier,  26  Fed.  413 ;  Small  v.  Rakestraw,  72 
Pac.  476 ;  Griffin  v.  McKinney,  62  S.  W.  78 ;  Kramer  v. 
Lamb,  87  S.  W.  1024 ;  6  Enc.  Evid.  545. 

The  testimony  of  Henry  M.  Corn,  the  only  witness 
for  the  plairififlf,  shows  conclufrively  that  Henry  M.  Corn, 


38  SUPREME  COURT  OF  NEW  MEXICO 

Com  V.  Hyde.  26  N.  M.  36. 

continuously,  from  the  time  of  his  marriage  to  the  time 
of  the  sale  of  this  property,  and  long  afterwards,  was 
engaged  in  other  business,  not  in  Carrizozo,  but  in  and 
near  Rabenton,  and  that  he  had  his  place  rented  out  or 
leased,  which,  in  itself,  is  convincing  that  he  had 
given  the  property  up  as  a  homestead,  if  he  ever  occupied 
it  as  such. 

6  Ency.  of  Evid.,  p.  549,  ^  9  and  notes. 

In  re  Phelen,  16  Wis.  79 ;  In  re  Vincent,  115  Fed.  236 ; 
Clement,  etc.  v.  Kopietz,  95  N.  W.  1126 ;  TiUer  v.  Bass, 
21  S.  W.  34,  21  Cyc.  473 ;  Ingalls  v.  Ingalls,  32  Pac.  387. 

Court  will  not  enjoin  execution  of  process  of  another 
court  of  concurrent  jurisdiction. 

1  High  on  Injunctions,  195;  Anthony  v.  Dunlap,  8 
Cal.  26 ;  Gorham  v.  Turner,  9  Cal.  77 ;  Trawley  v.  Davis, 
37  Cal.  268 ;  Plato  v.  Dewest,  22  Wis.  46. 

G.  B.  Barber,  of  Carrizozo,  for  appellee. 

As  to  what  constitutes  a  homestead  to  enable  judg- 
ment debtor  to  be  entitled  to  statutory  exemption,  see: 

§  2321,  Sub.  §  11,  Code  1915 ;  U.  S.  v.  Lesnet,  9  N.  M. 
271;  Taylor  v.  McGrew,  64  N.  E.  651;  Freeman  on 
Judgments,  364;  Littlejohn  v.  Egerton,  77  N.  C.  379- 
384 ;  Words  and  Phrases,  v.  4,  p.  3338. 

A  judgment  is  no  lien  on  a  homestead. 

Freeman  on  Judgments,  2d  Ed.,  pp.  375-376,  §  355; 
Monroe  v.  May,  9  Kans.  475 ;  Morris  v.  Ward,  5  Id.  247 ; 
Lamb  v.  Shays,  14  Iowa  567 ;  Wiggins  v.  Chance,  45  111. 
175 ;  Carver  v.  Lassallette,  57  Wis.  232,  15  N.  W.  162 ; 
21  Cyc.  pp.  520-521,  and  decisions  in  the  notes ;  23  Cjx. 
pp.  1367-1368,  and  decisions  in  the  notes. 
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As  to  actual  occupancy,  residence  and  possessions,  see : 

Beckman  v.  Meyer,  75  Mo.  333;  Clark  v.  Dewey,  73 
N.  W.  639 ;  Byrne  v.  Hinds,  16  Minn.  521 ;  Deering  v. 
Thomas,  25  Ga.  223 ;  25  Cent.  Dig.  Homesteads,  §  49. 

Homestead  laws  ai'e  remedial  in  their  nature  and,  ac- 
cording to  the  weight  of  authority,  must  be  liberally 
construed  in  favor  of  the  debtor. 

In  re  Faith,  132  Cal.  609,  64  Pac.  995  j  Schneider  v. 
Bray,  59  Tex.  668;  Folsom  v.  Asper,  25  Utah  299,  71 
Pac.  315. 

OPINION  OP  THE  COURT. 

MECHEM,  M.  C,  District  Judge.  E.  S.  Corn  brought 
this  action  to  restrain  Hyde,  as  sheriff,  and  Famsworth, 
as  judgment  creditor  of  Henry  M.  Corn,  from  selling  cer- 
tain real  estate  situated  in  Lincoln  county,  under  an 
execution  issued  out  of  the  district  court  of  Chaves 
county ;  E.  S.  Corn 's  claim  was  that  he  was  a  bona  fide 
purchaser  of  the  property,  and  that,  at  the  time  he 
bought  it,  it  was  the  homestead  of  Henry  M.  Corn. 

[1-3]  The  questions  of  law  presented  by  this  ap- 
peal are  of  first  impression  as  far  as  reported  cases  in 
this  court  are  concerned.  They  are  not  novel,  however, 
having  occupied  the  attention  of  many  courts  of  last 
resort  in  the  United  States,  and  the  statements  of  law 
hereafter  made;  the  concrete  result  of  the  current  of 
authority,  are  too  well  settled  to  admit  of  controversy  or 
to  require  any  attempted  argument  on  our  part  for  their 
support.  If  the  property  was  exempt  as  the  homestead 
of  Henry  M.  Corn,  he  could  sell  it  clear  and  free  from 
the  lien  of  the  Farnsworth  judgment.  21  Cyc.  553.  In- 
junction in  this  case  is  the  proper  remedy.  21  Cyc.  634 ; 
13  R.  C.  L.  620.  The  district  court  of  Lincoln  county 
had  jurisdiction  to  enjoin  a  sale  of  exempt  real  estate 
situated  in  Lincoln  county,  under  the  authority  of  an 
execution  issued  out  of  the  district  court  of  Chaves 
county.    15  Corpus  Juris,  1143. 
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[4-6]  A&  to  whether  Uie  property  was  the  home- 
stead of  Henry  M.  Corn,  the  undisputed  evidence  was 
that  Henry  M.  Com  acquired  the  land,  which  is  town 
property  in  Carrizozo  on  which  there  is  a  dwelling,  in 
1912;  that  shortly  thereafter  he  moved  on  it  with  his 
family;  that  until  the  spring  of  1914  he  worked  at 
various  places  in  Lincoln  county,  taking  his  family  with 
him,  but  returning  for  short  stays  to  his  homestead ;  that 
in  the  spring  of  1914  he  rented  a  store  building  at 
Rabenton,  Lincoln  county,  where  he  was  living  with  his 
family  October  5,  1916,  when  he  sold  the  homestead  to 
the  plaintiff;  that  while  living  in  Reventon  Henry  M. 
Com  ran  a  store,  registered  as  a  voter,  and  voted  at 
the  fail  election  of  1914  in  the  Reventon  precinct;  and 
that  during  his  stay  in  Reventon  he  rented  his  home- 
stead for  a  few  months  and  never  returned  to  occupy  it. 
He  testified  that  he  never  intended  to  abandon  the  Car- 
rizozo property  as  his  homestead,  and  that  he  intended 
to  return  to  it,  and  had  never  in  the  meantime  acquired 
another  homestead. 

Counsel  for  defendants  insists  that  the  fact  that  Henry 
M.  Corn  voted  in  Reventon  in  1914  is  conclusive  evi- 
dence of  abandonment,  but  the  great  weight  of  authority 
is  against  this  contention.  21  Cyc.  607 ;  Osage  Mer.  Co. 
V.  Blanc,  79  Kan.  356,  99  Pac.  601 ;  McCammon  v.  Jen- 
kins et  al.,  44  Okl.  612,  145  Pac.  1163.  These  cases  hold 
that,  while  the  exercise  of  the  right  of  suffrage  in  an- 
other place  than  that  in  which  the  homestead  is  situated 
is  very  pursua-si've  evidence  of  abandonment,  yet  it  is 
not  conclusive.  In  a  recent  case  the  United  States  Cir- 
cuit Court  of  Appeals  of  the  Fifth  Circuit  said : 

"It  is  to  be  kept  in  mind  always  that,  whenever  land  shall 
have  impressed  upon  it  the  homestead  character,  its  abandon- 
ment as  homestead  must  be  beyond  doubt  before  the  home- 
stead protection  will  be  refused.  There  must  be  an  un- 
equivocal and  absolute  intention  to  abandon;  and  in  most 
cases  the  inference  of  abandonment  will  not  be  indulged  in 
the  absence  of  the  acquistion  of  a  new  homestead."  Wood- 
ward V.  Sanger  Bros.,  246  Fed.  777,   159  C.  C.  A.  79. 

Until  the  homestead  claimant  shall  have  acquired  a 
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new  homestead,  the  fact  that  he  has  moved  with  his 
family  to  another  place  in  the  same  eountj'  to  conduct 
a  business,  and  there  exercised  the  right  of  suffrage, 
does  not  evince  on  his  part  an  unequivocal  and  absolute 
intention  to  abandon  his  homestead.  In  doing  all  these 
acts  he  may  have  always  intended  to  return  and  make 
his  home  on  the  Caorrizozo  property. 

[7]  Our  homestead  exemption  statute  (section  2321, 
Code  1915)  provides: 

"Husband  and  wife  •  *  •  may  hold  exempt  from  sale, 
or  judgrment,  or  order,  a  family  homestead,"  etc. 

Defendants'  counsel  argues  that  the  word  **hold'' 
signifies  actual  possession  and  negatives  the  idea  of  tem- 
porary absence  from  the  homestead.  But  the  word 
*'hoW  as  thus  used  was  not  designed  to  measure  the 
character  of  possession,  and  in  seeking  its  meaning  it 
must  be  looked  at  in  connection  with  the  words  that 
follow.  The  entire  statement  is  *'may  hold  exempt  from 
sale,  or  judgment,  or  order,''  etc.,  and  as  thus  used 
**hold"  means  may  keep  or  retain  or  preserve  exempt 
from  sale,  etc. 

There  being  no  error  in  the  record,  the  judgment  of 
the  district  court  is  affirmed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


(No.  2369.     March  18,  1920.) 

RAVANY  et  al.  v.  EQUITABLE  LIFE  ASSUR.  SOC. 

OF  UNITED  STATES. 

SYLT.ABrS  BY  THE  COUKT. 

Section  27,  c.  43.  Laws  1917,  construed,  and  held,  that  a 
Judgre  of  a  district  court,  designated  by  the  Chief  Justice  of 
the  Supreme  Court  to  settle  and  sign  the  bill  of  exceptions  in 
a  griven  case,  is  the  Judgre  of  the  district  court  of  the  county 
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for  that  purpose,  and  is  authorized  to  settle  and  sign  the  bill 
of  exceptions.  Ross  v.  Berry.  16  N.  M.  778,  120  Pac.  309, 
overruled. 

Appeal  from  District  Court,  Bernalillo  County;  Ray- 
nolds,  Judge. 

Action  by  Joseph  Ravany,  Adm'r,  and  Elvina  Ravany, 
by  her  guardian  ad  litem,  H.  B.  Jamison,  against  the 
Equitable  Life  Assurance  Society  of  the  United  States. 
Judgment  for  defendant,  and  plaintiffs  appeal.  On  mo- 
tion to  strike  bill  of  exceptions.    Motion  denied. 

E.  R.  Wright,  of  Santa  Fe,  and  H.  B.  Jamisox,  of 
Albuquerque,  for  appellants. 

E.  W.  DoBSON,  of  Albuquerque,  for  appellee. 

OPINIOX  OF  THE  COURT. 

PARKER,  C.  J.  The  Equitable  Life  Assurrance  So- 
ciety of  the  United  States,  appellee,  has  moved  to  strike 
the  bill  of  exceptions  incorporated  in  the  record  by  ap- 
pellants, Joseph  Ravany,  administrator,  and  Elvina 
Ravany,  minor,  by  H.  B.  Jamison,  guardian  ad  litem 
and  next  friend. 

The  case  was  tried  before  Hon.  H.  F.  Raynolds,  in 
Bernalillo  county.  The  appeal  was  taken  after  Judge 
Raynolds  had  become  a  member  of  this  court,  and  while 
Hon.  M.  E.  Hickey  was  the  presiding  judge  of  the  said 
district  court.  Judge  Hickey  being  disqualified  in  the 
cause,  the  Chief  Justice  of  the  Supreme  Court  designated 
Hon.  M.  C.  Mechem  of  the  Seventh  judicial  district  to 
settle  and  sign  the  bill  of  exceptions. 

The  appellee  contends  that  Judge  Mechem  was  neither 
the  judge  who  tried  said  cause  nor  the  successor  of  the 
judge  of  said  court,  and  that  therefore  Judge  Mechem 
was  without  power  to  settle  and  sign  the  bill  of  excep- 
tions. 
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Bills  of  exceptions  are  settled  and  signed  under  the 
provisions  of  section  27,  c.  43,  Laws  1917.  After  pro- 
viding for  the  filing  of  the  transcribed  notes  of  the 
stenographer,  the  section  continues: 

"And  thereupon,  either  party  •  ♦  •  may  give  five  days* 
notice  ♦  •  •  of  his  Intention  of  applying  to  the  Judge  of 
the  court  in  which  said  cause  was  tried,  to  have  the  Judge  of 
said  court  sign,  and  seal  the  same  in  proper  form,  as  a  bill  of 
exceptions. 

"Upon  notice,  given  as  aforesaid,  •  •  •  the  Judge  or 
his  successors,  shall  settle,  sign  and  deliver  the  said  transcript 
as  a  bill  of  exceptions." 

The  section,  it  will  be  observed,  uses  the  words  **the 
judge  of  the  court  in  which  said  cause  was  tried,'*  and 
not  ** the  judge  who  tried  the  cause,''  or  words  to  that 
eflfect. 

The  statute  is  so  plain  that  it  needs  no  construction. 
But  notwithstanding  the  simplicity  of  the  words  used 
and  the  obviously  plain  meaning  intended  thereby,  the 
territorial  Supreme  Court  construed  the  statute  as 
though  only  the  judge  who  tried  the  case,  or  his  suc- 
cessors, were  authorized  to  settle  and  sign  the  bill  of 
exceptions.  Ross  v.  Berry,  16  N.  M.  778,  120  Pac.  309. 
In  that  case  Judge  Mechem  sat  as  presiding  judge  in 
the  trial  of  a  case  in  Colfax  county.  Mr.  Justice  Roberts 
was  then  the  presiding  judge  of  the  district  in  which 
Colfax  county  was  a  part.  Judge  Roberts  settled  and 
signed  the  bill  of  exceptions  in  that  case,  and  the  terri- 
torial Supreme  Court  treated  the  proposition  as  follows: 

"It  is  a  fundamental  principle  that  the  bill  of  exceptions, 
especially  when  it  includes  the  evidence  in  a  case,  can  only  be 
settled  by  the  trial  Judge  who  presided  at  the  trial.  The  reason 
for  this  is  obvious.  A  judge  who  has  not  heard  the  evidence 
could  not  be  in  a  position  to  settle  a  bill  of  exceptions  contain- 
ing such  evidence.  It  is  clear,  therefore,  that  such  is  the 
proper   and    only    construction    of   the    words   quoted,    supra. 

The  court  cited  Street  v.  Smith,  15  N.  M.  95,  103  Pae. 
644,  and  Maloney  v.  Adsit,  175  U.  S.  281,  20  Sup.  Ct. 
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115,  44  L.  Ed.  163.  The  first  case  cited  simply  held  that 
a  transcript,  not  properly  certified  by  the  trial  judge, 
will  not  be  considered.  It  has  nothing  to  do  with  bills 
of  exceptions,  nor  did  it  determine  the  proposition  for 
which  it  was  cited.  In  the  United  States  case  a  section 
of  the  statute  of  the  United  States  respecting  bills  of  ex- 
ceptions, providing: 

"A  bill  of  exceptions  allowed  in  any  cause  shall  be  deemed 

sufficiently  authenticated  if  signed  by  the  judgre  of  the  court 

in    which    the    cause    was   tried,    or    by    the    presidingr   Judgre 

thereof,  if  more  than  one  judgre  sat  at  the  trial  of  the  cause 
•      •      ••> 

-was  construed  by  the  court.     In  that  case  the  court 


held  that  only  the  judge  who  tried  the  case  was  author- 
ized to  authenticate  the  bill  of  exceptions. 

It  is  not  clear,  as  asserted  in  the  Ross-Berry  Case,  that 
onh'  the  judge  who  tried  the  case  is  properly  circum- 
stanced to  settle  and  sign  the  bill  of  exceptions.  The 
bill  of  exceptions  is  not  settled  upon  the  memory  of 
the  trial  judge.  The  certification  of  the  correctness  of 
the  transcript  by  the  stenographer  is  the  faith  upon 
which  the  bill  is  usually  settled.  Obviously  then  a  judge 
who  did  not  trj^  the  case  is  almo-st,  if  not  fully,  as  well 
qualified  to  settle  and  sign  the  bill  of  exceptions.  But 
these  are  but  proper  considerations  for  the  legislative 
branch  of  the  government.  Our  statute,  if  construed  in 
strict  accordance  with  the  Maloney-Adsit  Case,  supra, 
would  not  be  given  full  effect,  for  it  uses  the  word  **  suc- 
cessors*' of  the  judge  and  if  a  ** successor ' '  of  a  judge 
may  settle  and  sign  the  bill  of  exceptions,  a  person  other 
than  the  one  who  actuall}^  tried  the  case  may  sign  them. 

We  hold  that  section  27,  chapter  43,  Laws  1917,  au- 
thorizes the  judge  of  the  district  court,  or  his  successor, 
to  settle  and  sign  the  bill  of  exceptions,  and  therefore 
overrule  the  Berry-Ross  Case,  supra,  holding  that  only 
the  judge  who  tried  the  case  may  settle  and  sign  the 
same. 
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The  Chief  Justice  of  this  court  is  authorized  to  desig- 
nate any  judge  of  the  district  court  to  hold  court  in  any 
district  whenever  the  public  business  may  require.  Sec- 
tion 16,  art.  6,  State  Constitution. 

The  designation  of  such  a  judge  to  hold  court  or  do 
any  other  judicial  act  vests  such  designated  judge  with 
the  same  power  as  that  possessed  by  the  regular  presid- 
ing  judge  of  the  district  in  the  exercise  of  those  func- 
tions. The  designated  judge  is  substituted  for  the  regular 
presiding  judge,  and  for  every  purpose  the  designated 
judge  becomes  the  presiding  judge.  It  follows  logically 
that  when  Judge  Mechem  was  designated  to  settle  and 
sign  the  bill  of  exceptions  in  the  case  at  bar  he  had  the 
same  power  with  respect  to  that  subject  as  the  regular 
presiding  judge  of  the  district  would  have  had,  if  not 
disqualified.  As  the  regular  presiding  judge  of  the 
district,  under  our  construction  of  the  statute,  would 
have  had  power  to  settle  and  sign  the  bill  of  exceptions, 
because  he  was  the  judge  of  that  court,  so  did  Judge 
Mechem  have  such  power  after  his  designation  by  the 
Chief  Justice  of  this  court. 

We  therefore  hold  that  the  bill  of  exceptions  was 
settled  and  sdgned  by  the  judge  having  the  power  to 
settle  and  sign  the  same. 

The  designation  order  characterized  Judge  Mechem 
as  the  successor  of  Judge  Raynolds.  That  is  entirely 
immaterial  to  the  merits  of  this  case.  He  was,  of  course, 
not  Judge  Raynolds'  successor,  and  did  not  have  any 
power  to  act  as  a  successor  of  Judge  Raynolds,  but  ob- 
tained his  power  by  the  designation  of  him  to  settle  and 
sign  the  bill  of  exceptions. 

The  motion  to  strike  out  the  bill  of  exceptions  will 
therefore  be  denied,  and  it  is  so  ordered. 

Roberts,  J.,  concurs. 

Raynolds,  J.,  being  disqualified,  did  not  participate 
in  this  decision. 
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(No.  2370.     March  18,  1920.) 

FIRST  NAT.  BANK  OP  ELIDA  v.  GEORGE  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  In  an  action  in  attachment  where  defendant  appears 
and  moves  to  quash  a  writ  but  does  not  plead  to  the  complaint, 
a  judgment  by  default  on  the  case  in  chief  may  be  properly 
entered  against  him,  although  the  motion  to  quash  the  writ 
is  still  undetermined.  P.  48 

2.  Obvious  clerical  errors  in  the  exhibit  attached  to  a  com- 
plaint may  be  disregarded  when  a  default  judgment  is  taken 
or  corrected  subsequently  to  correspond  to  the  proof  offered. 

P.  50 

Appeal  from  District  Court,  Roosevelt  County,  Mc- 
Clure,  Judge. 

Suit  by  the  Firsit  National  Bank  of  Elida,  N.  M., 
against  Cleve  George  and  B.  F.  Bennett,  with  attach- 
ment. Judgment  against  defendants  by  default,  motion 
to  vacate  the  judgment  denied,  motion  to  amend  the  at- 
tachment bond  granted,  and  from  the  final  judgment 
and  the  orders  defendants  appeal.    Affirmed. 

G.  L.  Reese,  of  Portal es,  for  appellants. 

T.  E.  Mears,  of  Portales,  for  appellee. 

OPINION  OP  THE  COURT. 

RAYNOLDS,  J.  This  ease  arose  out  of  the  follow- 
ing facts :  On  October  8,  1918,  plaintiff  below,  appellee 
here,  filed  suit  against  one  Cleve  George  and  B.  F.  Ben- 
nett on  a  joint  and  several  promissory  note  for  $1,158. 
At  the  same  time,  plaintiff  filed  an  affidavit  in  attach- 
ment, alleging  as  a  ground  that  the  defendant  Cleve 
George  was  a  nonresident  of  New  Mexico  and  was  a  resi- 
dent of  Texas.  On  October  9,  1918,  plaintiff  filed  a 
second  affidavit  in  attachment  against  B.  F.  Bennett, 
alleging  as  a  ground  for  attachment  that  said  Bennett 
was  about  to  remove  his  property  and  affects  from  the 
state  of  New  Mexico  so  as  to  hinder,  delay,  and  defraud 
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his  creditors.  In  both  of  these  affidavits  plaintiff  prayed 
that  a  writ  of  attachment  issue,  and  on  the  8th  day  of 
October,  1918,  filed  an  attachment  bond  in  the  sum  of 
$2,800,  payable  to  the  state  of  New  Mexico.  On  October 
18,  1918,  a  writ  of  attachment*  and  summons  was  filed 
with  the  clerk,  the  sheriff's  return  showing  that  he  had 
attached  the  property  of  Cleve  George  on  October  8, 
1918,  and  that  subsequently,  on  October  18,  1918,  he  had 
served  the  defendant  George  with  a  true  copy  of  the 
summons  and  complaint  attached  thereto  by  delivering 
said  papers  to  him,  the  said  defendant,  in  person.  The 
sheriff  also  certified  that  he  served  the  defendant  B.  F. 
Bennett  in  person  on  October  8,  1918. 

On  November  6, 1918,  defendants,  George  and  Bennett, 
filed  a  motion  to  quash  the  attachment  on  the  grounds 
that  no  attachment  bond  was  executed  and  filed  prior 
to  the  issuance  of  the  writ ;  that  thQ  bond  was  not  payable 
to  the  defendants  as  it  was  required  by  law  to  be,  and 
was  not  executed  in  at  least  double  the  amount  alleged 
to  be  due  plaintiff. 

On  November  9th  plaintiff  moved  for  Judgment 
against  defendants,  Cleve  George  and  B.  F.  Bennett, 
on  the  ground  that  they  had  been  personally  served  and 
were  in  default,  not  having  answered  the  complaint, 
nor  in  any  manner  pleaded  thereto.  The  same  day  the 
clerk  made  a  certificate,  and  both  defendants  had  been 
served  with  summons  and  a  copy  of  the  complaint,  and 
also  with  a  writ  of  attachment  and  sfummons  on  October 
18th,  and  that  no  appearance  or  pleading  for  said  de- 
fendants, except  a  motion  to  quash  the  writ  of  atta^ch- 
ment,  had  been  filed  in  the  clerk's  office. 

On  November  13th,  judgment  was  taken  against  de- 
fendants, by  default,  which  was  filed  on  November  15th. 
The  judgment  was  a  personal  one  and  does  not  mention 
the  attachment  issue  nor  the  property  attached. 

A  motion  to  vacate  said  judgment  was  filed  on  the 
ground,  among  other  things,  that  the  defendants  were 


48  SUPREME  COURT  OF  NEW  MEXICO 


First  Nat.  Bank  v.  George,  26  N.  M.  46. 


not  in  default  when  it  was  taken.  This  motion  to  vacate 
was  denied.  Subsequently,  December  27,  plaintiff  filed 
a  motion  to  amend  his  compaint  to  conform  to  the  evi- 
dence given  when  the  default  judgment  was  taken,  which 
motion  was  granted.     On  the  same  day,  December  27, 

1918,  a  motion  was  filed  for  leave  to  amend  the  attach- 
ment bond  and  have  the  same  relate  back  to  the  inception 
of  the  attachment.    This  motion  was  granted  March  12, 

1919,  nearly  three  months  later,  the  court  allowing  plain- 
tiff three  days  in  which  to  file  and  have  approved  a  suf- 
ficient attachment  bond,  or,  on  failure  to  have  such  bond 
filed  and  approved  within  three  days,  defendants'  mo- 
tion to  quash  attachment  would  be  granted. 

Exceptions  were  t^ken  by  the  defendants  to  the  action 
of  the  court  at  each  step  in  the  proceedings  hereinbefore 
set  out.  An  appeal  was  prayed  and  granted  on  Febru- 
ary 21,  1919,  from  the  final  judgment  entered  on  No- 
vember 15,  1918,  and  from  the  order  of  the  court  over- 
ruling defendants'  motion  to  set  aside  such  judgment. 

[1]  The  appellant  assigns  seven  errors,  four  of  which 
may  be  included  in  the  one  assignment,  that  the  court 
erred  in  rendering  a  default  judgment  against  the  de- 
fendants below  because  the  record  shows  defendants 
were  not  in  default  of  appearances. 

The  appellee  relies  on  the  case  of  Ripley  v.  Aztec  Min- 
ing Co.,  6  N.  M.  415,  28  Pac.  773,  where  the  defendant 
traversed  the  aflSdavit  of  attachment  but  did  not  plead 
to  the  declaration.  Judgment  was  taken  against  him, 
and  the  only  question  in  that  case  was  whether  such 
judgment  could  be  taken  when  the  issue  raised  in  the 
attachment  was  still  pending  and  undisposed  of.  The 
court  decided  that  such  a  course  was  proper  and  the 
judgment  would  be  taken  on  the  main  issue  while  the 
attachment  issue  was  undetermined.  Unless  the  statute 
law  in  this  state  has  been  changed  in  regard  to  at- 
tachments, this  decision  is  controlling  in  the  present 
ca.se.     Appeals  may  now  be  taken  from  a  judgment  on 
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the  attachment  issue.  Sections  4335  and  4336,  Code 
1915.  But  except  for  this  change  the  statutes  on  this 
branch  of  attachment  are  the  same  as  in  1892,  when 
the  case  of  Ripley  v.  Mining  Co.,  supra,  was  decided. 
Section  4309,  Code  1915,  as  to  attachments,  and  section 
1934,  C.  L.  1884,  are  the  same,  as  are  also  sections  4188, 
Code  1915,  and  section  2061,  C.  L.  1884,  as  to  default 
judgments.    Section  4309,  Code  1915,  is  as  follows : 

"Original  writs  of  attachment  shall  be  issued  and  returned 
in  like  manner  as  ordinary  writs  of  summons;  and  when  the 
defendant  is  cited  to  answer  the  action,  like  proceedings  shall 
be  had  between  him  and  the  plaintiff  as  in  ordinary  actions 
on  contracts,  and  a  general  judgment  may  be  rendered  for  or 
against  the  defendant." 

It  is  urged  by  appellant  that  section  4107,  Code  1915, 
being  the  part  of  chapter  107,  Laws  1907,  providing  the 
order  of  pleading  shall  be  as  follows:  (1)  Legal  ex- 
ceptions; (2)  pleas  in  abatement;  (3)  pleas  in  bar — 
changes  the  procedure  in  a  case  of  this  kind,  and  that, 
while  a  motion  to  quash  is  pending  and  undisposed  of, 
judgment  cannot  be  taken  by  default  until  it  is  first 
determined. 

This  contention  may  be  correct  as  to  the  attachment 
issue,  but  not  as  to  the  main  issue  in  the  ca^e.  The 
plaintiff  in  attachment  tenders  two  issues :  (1)  His  right 
to  have  the  remedy  by  attaching  defendant's  property 
to  secure  him  for  the  debt  or  claim  he  alleges  to  be  due 
him,  and  (2)  the  right  to  recover  generally  upon  the 
claim  in  suit.  The  defendant  must  meet  both  issues  if 
he  does  not  wish  to  waive  or  be  in  default  as  to  one  or 
both  of  them.  If  he  moves  to  quash  the  attachment  and 
goes  no  further,  service  having  been  made  upon  him,  he 
will  be  in  default  at  the  end  of  the  statutory  time  for 
pleading  on  the  main  issue.  He  may  plead  to  the  main 
issue  and  waive  the  attachment  issue  or  he  may  plead 
to  the  attachment  issue  and  waive  or  confess  the  main 
issue.  If  defendant  is  successful  on  the  main  issue, 
the  attachment,  of  course,  is  dissolved.  The  right  to 
appeal,  by  section  4336,  is  given  to  either  party  on  the 
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attachment  issue;  but  we  hold  that  a  motion  made  as 
to  the  attachment  issue  will  not  prevent  action  being 
taken  in  the  other  branch  of  the  case,  even  though  the 
motion  is  not  disposed  of.  If  defendants  seek  to  de- 
fend against  the  attachment  proceeding  and  the  main 
issue  at  the  same  time,  proper  steps  must  be  taken  to 
meet  both  issues. 

We  therefore  hold  that  the  court  committed  no  error 
in  giving  judgment  by  default  against  the  defendants 
on  the  main  issue  in  this  suit,  although  there  was  a  mo- 
tion to  quash  the  attachment  outstanding  and  unde- 
termined at  the  time  such  judgment  was  taken. 

[2]  It  is  further  assigned  the  court  erred  in  render- 
ing judgment  because  the  complaint  showed  on  its  face 
that  the  note  on  which  the  cause  of  action  was  based 
was  not  due  and  payable.  This  is  strictly  true  because 
the  date  shown  in  the  exhibit  attached  to  the  complaint 
was  1918  and  it  should  have  been  1917.  It  was  subse- 
quently amended  to  read  **1917.''  This  was  clearly^n 
obvious  clerical  error  as  shown  by  the  allegations  in  the 
complaint  and  in  the  attachment  affidavit  setting  out 
the  correct  date.  The  court  properly  disregarded  the 
error  in  giving  judgment — especially  in  a  case  like  the 
present  one  where  the  defendant  was  in  default  and 
not  in  a  position  to  complain.  This  also  applies  to  the 
amendment  allowed  after  judgment  where  plaintiff 
amended  his  complaint  to  correspond  to  the  proof  of- 
fered at  the  time  the  default  judgment  was  taken. 

As  to  the  seventh  assignment  of  error  that  the  court 
erred  in  allowing  plaintiff  to  amend  his  attachment  bond, 
it  is  evident  from  what  we  have  heretofore  said  that  the 
attachment  issue  is  not  before  us  in  this  case.  No  judg- 
ment was  entered  nor  action  taken  upon  the  attach- 
ment issue,  and  it  was  not  included  in  the  appeal  which, 
by  the  terms  of  the  order  allowing  it,  was  from  the 
judgmentof  November  15,  1918,  and  the  order  refusing 
to  set  said  judgment  aside. 
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Finding  no  error,  the  case  is  therefore  affirmed,  and  it 
is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


(No.  2378.     March  18.  1920.) 

MABIELOWREY  HARDWARE  CO.  v.  ROSS  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Where  plaintiff  and  defendant  both  derive  their  titles 
from  the  same  grantor,  plaintiffs  title  through  an  unrecorded 
deed  to  a  third  person  and  then  to  plaintifit,  and  the  defend- 
ant's title  through  a  recorded  quitclaim  deed  direct  to  him. 
and  where  the  defendant  purchased  in  good  faith,  for  value, 
and  had  no  knowledge  of  the  outstanding  unrecorded  deed  of 
his  grantor  to  plaintiff's  grantor,  defendant  has  the  better 
title,  and  is  protected  by  the  recording  act.  P.   53 

2.  The  grantee  under  a  quitclaim  deed,  who  is  a  purchaser 
in  good  faith,  for  value,  without  knowledge  of  the  existence 
of  an  unrecorded  deed  from  his  grantor,  is  entitled  to  the 
benefit  of  the  recording  act;  that  is  section  4788,  Code  1915. 

P.  53 

Appeal  from  District  Court,  Eddy  County;  Richard- 
son, Judge. 

Suit  to  quiet  title  by  the  Mabie-Lowrey  Hardware 
Company  against  Tom  Ross  and  others.  Judgment  for 
defendant  Ross,  and  plaintiff  appeals.    Affirmed. 

H.  C.  Maynard,  of  Roswell,  for  appellant. 

Purcell  V.  Victor  Power  and  Mining  Co.,  (Cal.)  156 
Pac.  1009,  Key  No.  Vendor  and  Purchaser,  233;  Mc- 
Bee  V.  0  'Connell,  145  Pac.  123. 

A  grantee  in  a  quitclaim  deed  cannot  be  an  innocent 
purchaser. 

Little  Rock  and  Ft.  Smith  R.  R.  Co.  v.  Rankin,  (Ark.) 
156  S.  W.  431. 
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A  quitclaim  deed  gives  no  better  title  than  the  grantor 
had. 

Shelton  v.  Horrell,  134  S.  W.  988.     (M.)       ^ 

S.  D.  Stennis,  Jr.,  of  Carlsbad,  for  appellees. 

Where  A  conveys  to  B,  who  neglects  to  record  his 
deed,  and  B  subsequently  conveys  to  C,  the  record  of 
the  conveyance  from  B  to  C  is  not  constructive  notice  to 
a  subsequent  purchaser  from  A  of  the  unrecorded  deed 
from  A  to  B. 

Lbr.  Co.  V.  Sage,  Ala.  32  So.  607;  DeYampert  v. 
Brown,  28  Ark.  166;  Gairber  v.  Gianella,  98  Cal.  527; 
Thursby  v.  Myers,  57  Ga.  155;  Kerfoot  v.  Cronin,  105 
111.  609 ;  Corbin  v.  Sullivan,  47  Ind.  356 ;  Huber  v.  Bos- 
sart,  70  Iowa  718 ;  Tilton  v.  Hunter,  24  Me.  29 ;  Trap- 
hagen  v.  Irvin,  18  Neb.  195;  Bingham  v.  Kirkland,  34 
N.  J.  E.  Q.  229;  Cook  v.  Travis,  (N.  Y.)  22  Barb.  338; 
Truitt  V.  Grandy,  115  N.  Car.  54 ;  Co.  v.  Esteb,  41  Ore. 
469;  Leightner  v.  Mooney,  .(Pa.)  10  Watts  407. 

OPINION  OF  THE  COURT, 

RAYNOLDS,  J.  This  is  a  swit  to  quiet  title,  brought 
by  the  Mabie-Lowrey  Hardware  Company  against  Tom 
Ross  et  al.  From  a  judgment  in  defendant's  favor,  the 
plaintiff  appeals  to  this  court. 

Both  parties  claim  title  to  the  property  in  question 
through  conveyances  from  one  Dock  Townsend.  Plain- 
tiff received  its  paper  title  by  warranty  deed  from  one 
Toole,  to  whom  Townsend  had  conveyed.  The  deed  from 
Townsend  to  Toole  was  not  recorded  until  nearly  two 
years  after  it  was  made.  The  deed  from  Toole  to  the 
plaintiff  was  promptly  recorded.  Subsequent  to  the 
time  Townsend  made  his  deed  to  Toole,  he  (Townsend) 
made  a  quitclaim  deed  to  the  defendant,  Tom  Ross,  which 
quitclaim  deed  was  recorded  prior  to  the  recording  of 
the  deed  from  Townsend  to  Toole.    The  court  below  held 
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that  Boss  was  a  purchaser  in  good  faith,  without  knowl- 
edge of  the  existence  of  the  unrecorded  deed,  and  gave 
judgment  in  his  favor. 

[1,  2]  The  plaintiff  below,  appellant  here,  assigns 
as  error  this  action  of  the  trial  judge,  contending  that 
defendant  was  not  a  purchaser  in  good  faith,  as  he  ob- 
tained his  title  by  quitclaim  deed,  and  therefore  had  no 
interest  or  title  in  the  land,  because  Townsend  had  pre- 
viously conveyed  his  interest  by  an  unrecorded  deed  to 
Toole,  who  had  conveyed  to  plaintiff.  He  further  con- 
tends that  defendant  could  take  only  what  Townsend 
had  to  convey,  and  that  Townsend  had  at  the  time  noth- 
ing to  convey.  It  is  admitted  that  defendant  paid  value 
for  the  property  in  question,  that  he  had  no  knowledge 
of  the  existence  of  the  outstanding  unrecorded  deed  from 
his  grantor  to  Toole,  and  that  the  records  of  deeds  in  the 
county  recorder's  oflSce  show  that  the  record  title  was 
in  his  grantor,  Townsend,  at  the  time  he,  the  defendant, 
purchased.  It  is  contended,  however,  because  he  took  a 
quitclaim  deed  from  Townsend,  that  he  is  not  a  pur- 
chaser in  good  faith  under  the  recording  acts;  that  is, 
section  4788,  Codification  of  1915. 

« 

Appellant,  in  support  of  his  contention,  cites  the  case 
of  Ames  v.  Roberts,  17  N.  M.  609,  131  Pac.  994 ;  but  that 
case  is  distinguishable  from  the  present  one  in  the  fact 
that  the  property  described  in  the  unrecorded  deed  was 
not  referred  to  in  the  subsequent  mortgage.  The  lan- 
guage of  the  opinion  (17  N.  M.,  at  page  613,  131  Pac. 
995)  bears  out  this  distinction,  where  it  is  said : 

•*Ames  not  having  recorded  his  deed  at  the  time  of  the  ex- 
ecution of  the  mortgage,  had  the  mortgage  specifically  de- 
scribed the  real  estate  therefore  conveyed  to  him,  title  to  the 
real  estate  would  have  passed  under  such  mortgage,  in  the 
absence  of  showing  of  knowledge  of  the  existence  of  such  un- 
recorded deed  on  the  part  of  the  mortgagee.** 

There  are  many  authorities  which  support  the  posi- 
tion of  the  appellant,  but  in  our  opinion  the  better  view 
is  set  forth  in  Devlin  on  Deed^,  vol.  2,  §§  672  and  673, 
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where  the  whole  subject  is  elaborately  treated  and  the 
following  language  is  used :  . 

"But  in  other  states,  and  more  reasonably,  as  it  seems  to  us, 
it  is  held  that  a  purchaser  under  a  quitclaim  deed,  who  be- 
comes such  in  good  faith  and  for  a  valuable  consideration, 
may  claim  the  benefit  of  the  recording  laws,  and  that  his  con- 
veyance, if  first  recorded,  will  prevail  over  a  prior  deed  of 
bargain  and  sale.  This  is  the  rule  adopted  in  California. 
•  ♦  ♦  This  view  was  also  at  an  early  day  adopted  in  Illi- 
nois. •  •  •  The  rule  that  a  purchaser  under  a  quitclaim 
deed  is  entitled  under  the  registry  laws  to  the  character  of  a 
bona  fide  purchaser,  and  to  the  protection  that  such  a  char- 
acter gives,  prevails  in  many  states/* 

**Siec.  673.  We  think  that  it  is  unreasonable  to  deprive  a 
purchaser  under  a  quitclaim  deed"  of  the  benefits  of  the  reg- 
istration laws.  A  conveyance  of  this  character  is  sufficient  to 
convey  all  the  title  the  grantor  possesses  at  the  time  of  its 
execution.  If  he  has  already  executed  a  prior  conveyance, 
a  subsequent  grantee,  whether  by  a  quitclaim  deed  or 
a  deed  containing  every  covenant,  can  acquire  no  title  un- 
less it  be  by  virtue  of  some  principle  of  estoppel,  or  by  force 
of  some  positive  provision  pf  the  statute  relative  to  registra- 
tion. There  is,  to  our  mind,  no  force  in  the  argument  that  a 
purchaser  by  a  quitclaim  deed  can  succeed  to  no  rights  save 
those  possessed  by  his  grantor.  The  same  is  true  of  a  pur- 
chaser under  any  other  kind  of  deed.  The  latter  succeeds  by 
the  conveyance  only  to  the  title  of  the  grantor,  although  he 
may  be  entitled  to  the  benefit  of  the  subsequent  title  of  his 
grantor  by  operation  of  the  doctrine  of  estoppel,  and  may  have 
a  right  to  resort  to  his  grantor  on  the  covenants  contained  in 
the  deed  for  any  breach  of  or  defect  in  the  title  he  has  pur- 
chased. Nor  should  the  fact  that  a  purchaser  accepts  a  quit- 
claim be  regarded,  in  our  judgment,  as  a  'significant  circum- 
stance,* in  charging  him  with  notice  of  a  prior  or  paramount 
title.  Mr.  Rawle  very  properly  says  with  reference  to  this 
suggestion:  'But  there  would  appear  to  be  equal  reason  for 
the  opposite  argument,  that  a  deed  with  general  warranty  was 
as  significant  a  circumstance — that,  unless  there  had  been 
something  wrong  about  the  title,  the  purchaser  would  not 
have  demanded  a  general  covenant,  and  that  he  intended  to 
run  the  risk  of  the  defect,  and  rely  upon  the  covenant  for  his 
protection.  In  the  absence  of  local  usage  it  would  seem  that 
no  presumption  of  notice  can  properly  arise,  either  from  the 
absence  or  presence  of  unlimited  covenants,  and  where  it  is, 
as  some  of  the  cases  say,  the  invariable  usage  in  a  state  to 
insert  general  covenants,  the  presence  in  a  deed  of  limited 
covenants  is  only  a  ground  of  presumption  of  mutual  knowl- 
edge, or  at  least,  of  suspicion,  of  some  defect  of  title.'  The 
theory  of  the  registry  laws  is  that  the  records  truly  disclose 
the  state  of  every  title.  If  an  intending  purchaser,  after  a 
careful  examination  of  the  record,  finds  the  legal  title  lodged 
in  his  grantor,  and  has  no  actual  notice  of  any  outstanding 
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claim,  and  obtains  all  of  his  grantor's  interest,  why  should  his 
right  to  precedence  over  a  prior  unrecorded  conveyance  of 
which  he  had  no  notice  depend  upon  the  form  of  his  deed? 
Quitclaim  deeds  in  many  states  are  not  unusual  forms  of  con- 
veyance. The  grantor  may  have  the  best  of  reasons  for  not 
desiring  to  execute  a  deed  with  covenants,  or  even  to  agree, 
impliedly,  that  the  grantee  shall  succeed  to  any  title  the 
former  may  subsequently  acquire.  The  grantee  may  be 
thoroughly  satisfied  with  the  validity  of  the  grantor's  title, 
and  may,  in  his  confidence,  consider  himself  fully  protected 
bj  acquiring  that  title,  without  the  exaction  of  covenants  for 
his  reparation  in  case  of  its  failure.  The  fact  that  his  deed 
contains  no  covenants,  and  that  the  grantor  conveys  to  him 
nothing  but  his  title,  should  not,  in  our  opinion,  be  entitled 
to  consideration  in  the  determination  of  the  question  whether 
he  is  to  be  regarded  as  a  bona  fide  purchaser  or  not.  This 
question  should  be  decided  with  reference  to  other  considera- 
tions, as  want  of  consideration,  or  purchase  with  notice.  It 
might,  perhaps,  as  a  question  of  evidence,  on  the  issue  of 
notice,  be  conceded  that  a  party  should  be  permitted  to  show, 
that  one  of  the  reasons  why  the  grantee  took  a  quitclaim  deed 
was  because  both  he  and  the  grantor  were  aware  of  a  prior 
conveyance  or  a  defect  In  the  title.  But,  as  we  have  stated, 
we  can  see  no  reason  for  the  doctrine  that  a  quitclaim  deed 
should,  of  itself,  aside  from  any  other  suspicious  circum- 
stances, be  sufficient  to  deprive  its  holder  of  occupying  the 
character  of  a  bona  fide  purchaser." 


We  therefore  hold  that  the  trial  judge  correctly  de- 
cided in  favor  of  the  defendant,  and  the  judgment  be- 
low is  afiBrmed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


(No.  2293.     March  19,  1920.) 

STATE  V.  WOODMAN. 

SYLLABUS  BY  THE  COURT. 


Where  there  is  no  substantial  evidence  of  the  corpus  delicti 
in  a  homicide  case,  the  verdict  finding  defendant  guilty  of  sec- 
ond degree  murder  will  be  set  aside  on  appeal. 

Appeal  from  District  Court,  Otero  County ;  E.  L.  Med- 
ler,  Judge. 
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I.  N.  Woodman  was  convicted  of  murder  in  the  second 
degree,  a  new  trial  was  denied,  and  he  appeals.  Re- 
versed and  remanded,  with  directions. 

A.  B.  Renehan,  of  Santa  Pe,  for  appellant. 

N.  D.  Meyeb,  Asst.  Atty.  Gen.,  for  the  State. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  The  appellant  was  placed  on  trial  in 
the  district  court  of  Otero  county  under  an  indictment 
chaining  him  with  murder  in  the  first  degree,  it  being 
alleged  that  he  had  killed  one  Martin  V.  Williams.  The 
petit  jury  returned  a  verdict  of  guilty  of  murder  in  the 
second  degree.  A  motion  was  interposed  for  a  new  trial 
and  overruled,  and  sentence  pronounced,  from  which  this 
appeal  is  prosecuted. 

The  principal  point  relied  upon  for  a  reversal  is  that 
the  corpus  delicti  was  not  proven.  The  most  favorable 
view  of  the  evidence  possible  is  set  forth  by  the  Attorney 
General  in  the  brief  filed  on  behalf  of  the  state.  We 
copy  from  the  same  as  follows : 

"About  the  1st  of  September  of  1915,  Martin  V.  WlUlams, 
who  had  been  working  for  H.  H.  Riffle,  left  the  place  of  the 
latter  at  Kearney's  Switch,  about  five  or  six  miles  from  Ala- 
mogordo.  Within  a  short  time  after  this  date  he  also  worked 
for  Andy  Taylor,  and  on  September  11th  he  went  to  Alamo- 
gordo  and  stopped  with  a  Mrs.  Ruby  Roland,  with  whom  he 
had  roomed  off  and  on  for  about  two  years.  The  next  day. 
Sunday,  September  12,  1915,  Williams  left  Mrs.  Roland's 
place,  and  said  he  was  going  to  Zillah,  Wash.,  but  before  leav- 
ing for  Washington  he  said  he  was  going  to  Tularosa  to  see 
Dr.  Woodman.  Before  leaving  Mrs.  Roland's  place  she  gave 
him  a  pair  of  cufC  buttons  which  used  to  belong  to  her  de- 
ceased husband.  He  was  wearing  these  cuff  buttons  when  he 
left  her  place.  Mrs.  Roland  also  testified  that  he  was  dressed 
in  a  dark  suit  and  a  light  shirt,  with  a  black  and  blue  stripe 
in  it,  tan  shoes  and  a  wide-brimmed  hat  and  a  very  dark  tie. 
The  tie  and  shirt  were  purchased  for  Mr.  Williams  by  Mrs. 
Roland  at  the  Prince  store.  In  the  afternoon  of  the  same  day. 
Dr.  Woodman  was  seen  in  Tularosa  driving  in  the  direction 
of  the  white  sands,  and  with  him  was  another  man,  who  was 
taken  to  be  Williams,  and  later  in  the  afternoon  Dr.  Wood- 
man, accompanied  by  a  man,  was  seen  to  drive  by  the  Twin 
Lakes,  which  are  about  a  mile  from  the  white  sands. 


r 
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"About  the  Ist  of  September,  1916,  Mr.  Pace,  then  deputy 
sheriff  at  Tularosa,  received  information  that  somethins  had 
taken  place  in  the  vicinity  of  the  white  sands.  After  a  search 
of  three  days,  he  found  a  human  body  in  a  cramped  position 
buried  very  shallow  at  said  place.  After  an  inquest  and  an 
investigr&tion  a  warrant  was  issued  for  Dr.  Woodman.  Part 
of  the  collar  of  the  shirt  and  necktie  and  the  cuff  buttons 
were  also  dug  up  at  the  place  where  the  skeleton  was  found. 
These  cufC  buttons,  shirt,  and  tie  were  exactly  like  those  which 
Mr.  Williams  wore  when  he  left  Mrs.  Roland's.  The  skull 
which  was  found  had  a  resemblance  to  Mr.  Williams  in  gen- 
eral appearance,  as  well  as  in  the  chin  and  teeth.  Before 
Williams  left  Riffle's  place.  Riffle  said  to  Williams  that  he 
wanted  to  pay  him  what  he  owed  him,  and  Williams  replied 
that  he  could  have  until  Christmas,  or  two  of  them,  to  pay 
him.  Shortly  after  this,  and  after  Dr.  Woodman  was  seen 
close  to  the  white  sands,  on  September  12,  1915,  Dr.  Wood- 
man told  Riffle  that  Williams  had  sold  him  the  account,  and 
that  he  could  have  as  much  time  as  he  wanted  to  pay  it  in." 

The  attorney  general  says  that  the  evidence  shows 
that  Dr.  Woodman  was  seen  in  Tularosa,  driving  in  the 
direction  of  the  white  sands,  and  with  him  was  another 
man,  who  was  taken  to  be  Williams,  the  deceased.  This 
evidence  only  went  to  this :  A  witness  testified  that  in 
the  afternoon  of  the  day  in  question,  he  saw  Dr.  Wood- 
man driving  toward  the  depot  in  Tularosa  with  a  man 
in  the  buggy  with  him  whom  the  witness  took  to  be 
Martin  V.  Williams.  The  district  attorney  then  elicited 
from  the  witness  the  information  that  he  was  also  going 
in  the  direction  of  the  white  sands.  The  white  sands 
are  located  some  distance  out  from  Tularosa,  and  is  a 
very  fine,  powdered,  white  alkalied  sand  that  is  drifted 
by  the  wind  into  miniature  mountains,  valleys,  and 
plains,  shifting  with  the  wind,  and  covering  thousands 
of  acres. 

In  Wharton  on  Homicide,  §  58V,  the  author  says : 

"The  corpus  delicti,  in  homicide,  consists  of  the  criminal 
act  and  the  resulting  death,  and  the  agency  of  the  accused  in 
its  commission." 

If  we  measure  the  evidence  in  the  case  at  bar  with  this 
rule,  it  will  be  seen  that  it  falls  far  short  of  affording 
substantial  evidence,  of  the  corpus  delicti.    In  the  first 
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place  there  is  but  little,  if  any,  evidence  of  the  fact  that 
Martin  V.  Williams  was  dead.  It  was  claimed  on  be- 
half of  the  state  that  a  year  or  so  before  the  remains 
of  the  alleged  deceased  were  found  by  the  deputy  sheriff 
that  the  deceased  had  been  in  some  manner  killed  by 
appellant.  Pace,  the  deputy  sheriff,  testified  that  after 
digging  in  the  sand  three  days  he  came  upon  a  skeleton ; 
that  he  took  it  to  Tularosa  and  interred  it  in  the  grave- 
yard at  that  place.  He  produced  a  skull  before  the  jury. 
There  was  no  evidence  as  to  whether  the  skeleton  was 
that  of  a  male  or  female;  whether  it  corresponded  in 
height  to  that  of  Martin  V.  Williams.  It  is  true  two  or 
three  witnesses  testified  that  after  looking  at  the  skull 
it  looked  like  the  skull  of  Martin  V.  Williams,  but  how 
they  were  able  to  determine  this  fact  does  not  appear. 
There  is  no  evidence  showing  that  Williams  came  to  his 
death  by  criminal  agency.  The  only  circumstances 
testified  to  by  any  witness  which  it  might  be  claimed 
tended  to  show  some  connection  on  the  part  of  the  ap- 
pellant with  the  alleged  killing  of  Martin  V.  Williams 
was  the  following: 

One  witness  testified  that  he  saw  Dr.  Woodman,  the 
appellant,  and  Martin  V.  Williams,  the  deceased,  sitting 
on  the  porch  of  the  hotel  in  Tularosa  on  Sunday,  the 
12th  of  September,  1915,  this  being  the  date  when  the 
supposed  murder  took  place;  and  the  evidence  above 
quoted,  to  the  effect  that  the  witness  had  seen  Dr.  Wood- 
man and  a  man  he  supposed  to  be  Williams  driving 
toward  the  railroad  depot,  which  was  also  in  the  direc- 
tion of  the  white  sands,  and  the  evidence  of  two  other 
witnesses  that  near  dusk  of  the  same  day  they  saw  appel- 
lant on  the  public  highway  near  the  white  sands  in  a 
huggy  and  some  man  in  the  buggy  with  him.  The  man 
with  appellant  was  not  described,  and  was  not  identified 
by  the  state ;  and  then  the  further  fact  that  appellant  told 
Riffle  that  he  had  purchased  from  Williams  the  account 
of  some  $45  or  $50  which  Riffle  owed  Williams.  The  evi- 
dence does  not  show  that  appellant  did  not  purchase  this 
account.  No  motive  whatever  is  shown  for  the  supposed 
murder. 
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From  the  above  it  will  be  seen  that  there  is  no  sub- 
stantial evidence  upholding  the  verdict  of  the  jury.  For 
this  reason  the  cause  is  reversed  and  remanded  to  the 
district  court  of  Otero  county,  with  directions  to  award 
appellant  a  new  trial;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


(No.  2353.     Marph  19,  1920.) 

BEECHER  V.  TINNIN. 

SYLLABUS  BY  THE  COURT. 

1.  Where  the  title  to  land  attempted  to  be  conveyed  is  in 
the  public,  there  is  such  a  hostile  possession  as  amounts  to 
an  eviction  the  instant  the  deed  is  made.  P.   62 

2.  The  covenant  of  seisin  is  personal,  and  does  not  run 
with  the  land.  If  broken  at  all,  it  is  broken  when  made,  and 
a  cause  of  action  thereupon  instantly  arises  in  favor  of  the 
convenantee,  which  does  not  pass  to  his  grantee  merely  by 
virtue  of  the  deed  of  conveyance.  P.  63 

3.  The  covenant  of  warranty  runs  with  the  land,  and  inures 
to  the  benefit  of  subsequent  errantees,  so  long  as  no  breach 
thereof  has  occurred.  The  instant  a  breach  of  covenant  has 
occurred,  a  chose  in  action  arises  in  favor  of  the  evicted  per- 
son, or  the  one  claiming  the  right  and  title  to  the  land,  and 
who  is  in  privity  with  covenantor,  and  this  chose  in  action 
is  not  transferred  or  assigned  simply  by  virtue  of  a  deed  of 
conveyance.  P.   63 

4.  The  covenant  against  incumbrance  is  a  covenant  as  to 
things  existing  at  the  time  it  is  made.  If  broken  at  all,  it  is 
broken  the  moment  it  is  made,  and  the  cause  of  action  then 
exists,  which  does  not  pass  by  force  of  any  conveyance  pur- 
porting to  grant  the  premises.  P.   65 

Appeal  from  District  Court,  Dona  Ana  County ;  E.  L. 
Medler,  Judge. 

Suit  by  Eugene  A.  Beecher  against  W.  E.  Tinnin  to 
foreclose  a  real  estate  mortgage,  with  counterclaim  by 
defendant.  Demurrer  to  reply  overruled  and  judgment 
entered  for  plaintiff,  and  defendant  appeals.    AflBrmed. 
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Young  &  Youno,  of  Las  Cruces,  for  appellant. 

S.  B.  GniLETT  and  P.  G.  Morris,  both  of  El  Paso,  for 
appellee. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  On  the  16th  day  of  January,  1918, 
appellee  filed  suit  in  the  district  court  of  Dona  Ana 
county  to  foreclose  a  real  estate  mortgage  securing  two 
promissory  notes  each  for  $3,537.50,  and  interest.  The 
complaint  alleged  that  the  notes  were  given  in  part  pay- 
ment of  the  real  estate  described  in  the  mortgage  sought 
to  be  foreclosed;  that  the  notes  and  mortgage  in  ques- 
tion were  executed  to  A.  E.  Lauson  and  by  him  assigned 
to  the  appellee  for  a  valid  consideration.  Breach  of 
the  conditions  of  the  mortgage  was  alleged,  which  con- 
sisted of  a  failure  to  pay  the  note  at  maturity.  The  com- 
plaint contained  the  usual  allegations  in  such  a  suit  and 
asked  for  a  deficiency  judgment  over. 

Appellant  answered  the  complaint  admitting  some  al- 
legations and  denying  others  and  filed  a  counterclaim,  in 
which  he  sought  to  recover  from  the  appellee  for  alleged 
breaches  of  covenants  contained  in  the  deed  from  ap- 
pellee to  Lauson.  The  counterclaim  alleged:  That  in 
February,  1913,  appellee  conveyed  the  premises  in  ques- 
tion to  A.  E.  Lauson,  which  deed  contained  the  usual 
covenants  as  to  seisin  and  warranty  and  against  incum- 
brances, assessments,  taxes,  etc.  That  the  deed  from 
Lauson  to  appellant  breached  the  covenants  of  his  deed 
to  Lauson  in  that:  (a)  Title  to  more  than  50  acres  of 
the  real  estate  conveyed  was  in  the  United  States  at  the 
date  of  the  conveyance,  by  reason  of  which  there  was  a 
breach  of  the  covenants  of  seisin  and  warranty,  breach 
of  each  covenant  being  stated  in  a  separate  count  of 
the  counterclaim:  (b)  that  the  deed  from  appellee  to 
Lauson  contained  a  covenant  against  incumbrances, 
taxes,  and  assessments,  and  that  this  covenant  had  been 
breached  by  reason  of  the  fact  that,  at  the  time  of  the 
conveyance  by  appelle  to  Lauson,  there  was  a  lien  on 
the  land  in  favor  of  the  Elephant  Butte  Water  Users' 
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Association  by  reason  of  the  construction  of  the  Ele- 
phant Butte  dam  and  certain  water  rights,  amounting 
to  more  than  $4,000.  The  counterclaim  also  set  up  the 
fact  that  one  of  the  notes  in  suit  and  been  assigned  to 
the  appellee  after  its  maturity.  This  allegation,  how- 
ever, is  of  no  consequence,  because  it  is  apparent  from 
the  counterclaim  that  appellant  was  not  seeking  to  off- 
set against  the  past-due  note  breaches  of  covenants  by 
Lauson,  but  was  counting  only  upon  the  breach  by  ap- 
pellee. 

No  demurrer  was  filed  to  the  answer,  but  a  reply  was 
filed  which  set  up,  as  a  defense  to  the  alleged  breaches 
of  covenant  as  to  seisin  and  warranty,  that,  while  the 
legal  title  to  the  land  in  dispute  was  in  the  United  States 
of  America,  appellee  was  the  owner  of  the  equitable 
title;  that  he  had  applied  for  the  legal  title  under  the 
provisions  of  chapter  35,  U.  S.  Stat,  at  large  1911,  vol. 
36,  p.  896,  under  the  act  approved  February  3,  1911. 
The  situation  as  to  this  land,  set  up  in  the  reply,  was 
that  it  was  a  portion  of  what  was  supposed  to  be  the 
grant  of  the  Colony  of  Refugio ;  had  been  held  and  pos- 
sessed by  appellee  and  his  grantors  for  many  years  under 
a  claim  of  right  under  a  belief  that  it  was  within  the 
confines  of  the  said  grant ;  that  under  confirmation  of  the 
grant  by  the  Court  of  Private  Land  Claims,  the  land  in 
question,  with  other  lands,  was  held  to  be  outside  the 
limits  of  the  grant.  The  act  of  Congress  referred  to 
authorized  persons  so  situated  to  apply  to  the  Secretary 
of  the  Interior  for  a  patent  to  such  lands  and,  upon  sat- 
isfactory proof  of  certain  facts  being  adduced,  directed 
the  Secretary  to  issue  patent  therefor.  That  appellee 
had  applied  for  a  patent  to  all  such  land,  excepting  about 
six  acres,  and  that  the  same  had  been  patented  to  ap- 
pellant, after  the  lands  had  been  conveyed  to  him  by 
Lauson.  As  to  the  cause  of  action  set  forth  in  the 
counterclaim  for  breach  of  warranty  against  incum- 
brances, it  was  alleged  in  the  reply  that  appellee  at  the 
time  of  his  conveyance  to  Lauson  had  paid  for  and  dis- 
charged all  assessments  which  had  been  levied  upon  the 
land  under  the  lien  set  up  in  the  counterclaim  at  the 
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time  of  the  conveyance,  and  that,  under  the  contract 
with  the  Elephant  Butte  Water  Users  *  Association,  such 
assessments  became  a  lien  only  from  the  time  they  were 
levied.  The  contract,  and  rights  and  privileges  there- 
under, was  set  forth  in  detail,  and  the  facts  alleged  in 
the  reply,  if  true,  showed  that  at  the  time  of  appellee's 
conveyance  there  were  no  liens  upon  the  land. 

A  demurrer  was  filed  to  the  reply  by  appellant,  which 
was  overruled  by  the  court,  and,  appellant  electing  to 
stand  upon  the  same,  judgment  was  entered,  upon  proof 
adduced  on  behalf  of  appellee,  foreclosing  the  mortgage, 
from  which  judgment  this  appeal  is  prosecuted. 

[1]  Appellant  argues  that,  as  the  legal  title  to  a 
part  of  the  lands  described  was  vested  in  the  United 
States,  there  was  an  eviction  on  the  delivery  of  any  deed 
to  the  same.  In  11  Cyc.  1130,  the  general  rule  is  an- 
nounced as  follows : 

"Where  the  title  of  land  attempted  to  be  conveyed  is  in  the 
public  there  is  such  a  hostile  possession  as  amounts  to  an  evic- 
tion the  instant  the  deed  is  made.  A  fortiori  a  sale  of  land  by 
the  government  Is  such  an  assertion  of  paramount  title  as  to 
constitute  an  eviction  of  persons  in  possession  under  defective 
titles." 

Other  authorities  cited  by  appellant  to  the  same  ef- 
fect are  Pevey  v.  Jones,  71  Miss.  647,  16  South.  252, 
42  Am.  St.  Rep.  486;  K.  P.  Railway  Co.  v.  Dunmeyer, 
19  Kan.  539. 

Where  the  outstanding  title  to  land  is  in  the  govern- 
ment, this  of  itself  is  such  a  hostile  assertion  of  para- 
mount title  as  authorized  the  covenantee  to  voluntarily 
submit  to  it.  See  note  to  the  case  of  Morgan  v.  Haley, 
122  Am.  St.  Rep.  857. 

In  this  case  we  do  not  deem  it  necessary  to  consider 
the  allegations  of  the  reply  as  to  the  covenant  of  seisin 
and  of  warranty  because  the  counterclaim  failed  to  state 
a  cause  of  action  against  the  appellee. 
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[2]  First,  we  will  consider  the  covenant  of  seisin. 
It  will  be  remembered  that  appellant  was  seeking  to  re- 
cover from  the  remote  grantor  for  breach  of  this  cove- 
nant. Lauson,  the  immediate  grantor,  was  not  a  party 
to  the  suit,  and  no  relief  against  him  was  sought.  The 
covenant  of  seisin  is  almost  uniformly  regarded  as  per- 
sonal and  do69  not  run  with  the  land.  This  point  was 
settled  by  this  court  in  the  case  of  Merchants'  National 
Bank  v.  Otero,  24  N.  M.  598,  175  Pac.  781.  The  court 
said: 

•'Neither  Otero  nor  the  Salado  Live  Stock  Company  acquired 
any  cause  of  action  agrainst  the  appeUant  on  its  covenant  of 
iTOod  right  to  convey,  in  so  far  at  least  as  the  rights  of  those 
parties  as  Intermediate  and  remote  grantees  are  concerned. 
The  covenant  is  in  praesenti  and  universally  regarded  as  per- 
sonal. If  broken  at  all,  it  is  broken  when  made,  and  a  cause 
of  action  thereupon  instantly  arises  in  favor  of  the  covenantee, 
which  does  not  pass  to  his  grantee  merely  by  virtue  of  the 
deed  of  conveyance." 

This  being  true,  no  cause  of  action  on  this  covenant 
accrued  to  the  appellant  against  appellee,  the  remote 
grantor. 

[3]  Second,  as  to  the  covenant  of  warranty:  In  the 
case  of  Merchants'  National  Bank  v.  Otero,  supra,  the 
court  in  speaking  of  the  covenant  of  warranty  said : 

"This  covenant  runs  with  the  land,  and  inures  to  the  benefit 
of  subsequent  grantees,  so  long  as  no  breach  thereof  has  oc- 
curred. The  instant  a  breach  of  covenant  has  occurred  a 
chose  in  action  arises  in  favor  of  the  evicted  person,  or  the 
one  claiming  the  right  and  title  to  the  land,  and  who  is  in 
privity  with  the  covenantor,  and  this  chose  in  action  is  not 
transferred  or  assigned  simply  by  virtue  of  a  deed  of  convey- 


ance." 


Accepting  appellant's  contention  as  true,  i.  e.,  that 
where  title  to  land  conveyed  is  in  the  government  of  the 
United  States,  there  is,  upon  the  making  of  the  deed  to 
such  land,  a  breach  of  the  covenant  of  warranty,  giving 
an  immediate  right  of  action,  it  would  necessarily  follow 
that  the  right  of  action  upon  the  covenant  contained  in 
the  appellee's  deed  to  Lauson  was  in  Lauson,  and  that 
such  right  was  not  conveyed  or  transferred  to  appellant 
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by  Lauson.  This  covenant,  as  said  by  this  court  in  the 
case  referred  to,  runs  with  the  land  and  inures  to  the 
benefit  of  subsequent  grantees  so  long  as  no  breach 
thereof  has  occurred.  It  is  almost  uniformly  held  that 
the  mere  existence  of  an  outstanding  adverse  title  is  not 
in  itself  sufScient  to  constitute  a  breach  of  covenants  of 
warranty.  The  outstanding  title  must  first  be  pressed 
upon  the  covenantee  and  hostilly  asserted  before  he  can 
maintain  an  action  on  the  covenants.  See  note  to  Mor- 
gan V.  Haley,  122  Am.  St.  Rep.  856,  and  cases  cited. 

Appellant  then  is  in  this  situation:  (a)  He  is  pre- 
cluded from  asserting  as  against  appellee,  his  remote 
grantor,  a  breach  of  the  covenant  of  warranty,  because 
the  outstanding  title  was  not  pressed  upon  him  and  as- 
serted by  the  government  of  the  United  States,  such  title 
being  in  it;  or  (b)  the  outstanding  title  being  in  the 
government  of  the  United  States  at  the  time  appellee 
made  his  deed  to  Lauson,  the  covenant  was  thereupon 
breached,  and  the  cause  of  action  accrued  to  Lau;son, 
which  was  not  transferred  to  appellant  by  Lauson 's  deed. 
Under  either  proposition  appellant's  counterclaim  failed 
to  state  a  cause  of  action,  because  (a)  there  was  no  as- 
sertion by  the  United  States  of  its  paramount  title,  or 
(b)  the  cause  of  action  on  appellee's  covenant  accrued 
to  Lauson  and  was  not  transferred  to  appellant. 

• 

Whether  the  decisions  holding  that  the  existence  of 
the  paramount  title  in  the  United  States  of  America 
operated,  without  assertion  by  the  government  of  such 
title,  as  a  breach  of  the  covenant  of  warranty  at  the 
time  the  deed  was  made  from  appellee  to  Lauson,  need 
not  be  decided.  There  might  be  a  distinction,  on  prin- 
ciple, between  this  case  and  the  cases  so  holding,  in 
this :  In  all  of  the  cases  to  which  our  attention  has  been 
called,  the  public  land  in  question  was  open  to  home- 
stead entry,  and  the  assertion  of  title  to  the  same  without 
right  was  unlawful.  The  land  in  question  here,  how- 
ever, was  held  under  color  of  title  under  a  claim  of 
right,  as  decided  by  this  court  in  the  case  of  Third  Nat. 
Exchange  Bank  v.  Smith,  20  N.  M.  264,  148  Pac.  512, 
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which  case  was  affirmed  by  the  Supreme  Court  of  the 
United  States.  See  244  U.  S.  184,  37  Sup.  Ct.  516,  61 
L.  Ed.  1071. 

[4]  This  leaves  only  for  consideration  the  covenant 
against  incumbrances. 

It  is  probably  true  that  the  reply  stated  a  defense 
to  the  counterclaim  by  alleging  that,  at  the  time  appellee 
made  the  deed  to  Lauson,  appellee  had  paid  all  the  taxes 
and  assessments  that  had  been  levied  against  the  prop- 
erty; that  under  the  contract  with  the  water  users'  as- 
sociation assessments  for  the  construction  of  the  irriga- 
tion works  did  not  become  a  lien  upon  the  land  until 
they  were  levied.  First  Church  of  Christ  Scientist  v. 
Cox,  47  Ind.  App.  536,  94  N.  E.  1048. 

But  even  assuming  that  there  was  a  breach  of  ap- 
pellee's covenant  against  incumbrances  in  the  deed  to 
Lauson,  this  covenant  did  not  run  with  the  land,  and, 
if  incumbrances  existed,  the  covenant  was  broken  when 
made,  and  the  cause  of  action  thereon  did  not  pass  to 
appellant.    Devlin  on  Reel  Estate  (3rd  Ed.)  §  905. 

In  7  R.  C.  L.,  p.  1163,  it  is  said : 

"According  to  the  great  weight  of  authority,  the  covenant 
against  incumbrances  is  a  covenant  as  to  things  existing  at  the 
time  it  is  made.  If  broken  at  aH,  it  is  broken  at  the  moment 
it  isr  made,  and  a  cause  of  i^ction  then  exists,  which  does  not 
pass  by  force  of  any  conveyance  purporting  to  grant  the 
premises." 

See,  also,  Sutherland  on  Damages  (4th  Ed.)  §  621. 

To  hold  otherwise  would  be  to  depart  from  the  rule 
announced  in  the  case  of  Merchants'  National  Bank, 
supra. 

As  the  counterclaim  fails  to  state  a  cause  of  action 
against  the  appellee,  the  judgment  in  favor  of  appellee 
was  correct.  It  will  therefore  be  affirmed,  and  it  is  so 
ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 
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(No.  2317.     March  20,  1920.) 

SAIS  V.  CITY  ELECTRIC  CO. 

SYLT.ABUS  BY  THE  COURT. 

1.  In  actions  for  personal  Injuries  alleged  to  have  resulted 
from  defendant's  negligence,  the  defendant  may  prove,  under 
his  general  denial,  that  the  wrong,  was  caused  by  the  negli- 
gence of  third  persons.  Held,  that  therefore  an  answer  deny- 
ing the  negligence  and  setting  up  the  negligence  of  third 
parties  as  the  proximate  cause  of  the  injury  was  argumen- 
tative and  not  new  matter,  and  consequently  no  reply  thereto 
was  necessary.  Held,  further,  that  rendition  of  judgment  on 
the  pleadings  was  erroneous  in  that  issue  was  joined  by  the 
general  denial.  P.   67 

2.  The  court  will  notice,  without  exception  or  presentation, 
jurisdictional  and  other  matters  which  may  render  a  case  in- 
herently and  fatally  defective  and  require  a  reversal.       P.  68 

Appeal  from  District  Court,  Bernalillo  County;  Ray- 
nolds,  Judge. 

Action  by  Maria  C.  Sais  by  Victor  Sais,  her  next 
friend,  against  the  City  Electric  Company.  Motion  by 
plaintiff  to  set  aside  a  certificate  by  default  filed  by  de- 
fendant denied,  and  defendant's  motion  for  judgment 
on  the  pleadings  granted  and  the  cause  dismissed,  and 
plaintiff  appeals.  Reversed,  with  instructions  to  set 
aside  the  judgment  of  dismissal. 

George  S.  Klock,  of  Albuquerque,  for  appellant. 

Lawrence  F.  Lee,  of  Albuquerque,  for  appellee. 

OPINION  OF  THE  COURT. 

PARKER,  C.  J.  Because  of  the  failure  of  appellee 
to  file  its  brief  on  the  merits  within  the  time  required 
by  rule  of  court,  advantage  of  its  default  in  that  re- 
spect having  been  taken  by  appellant,  this  cause  is  be- 
fore us  on  the  brief  of  the  appellant  only. 

The  action  was  instituted  in  the  district  court  of 
Bernalillo  county  by  Maria  C.  Sais,  an  infant  four  years 
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of  age,  by  Victor  Sais,  her  father  and  next  friend.  The 
action  was  in  tort  for  damages  alleged  to  have  been  suf- 
fered by  appellant  on  account  of  injuries  received  by 
her  when  a  street  car  of  the  appellee  company  collided 
with  the  automobile  in  which  appellant  was  riding. 

The  complaint  set  forth  the  facts  of  the  alleged  mis- 
hap and  specified  four  grounds  of  negligence  on  the  part 
of  the  appellee.  The  appellee  filed  a  general  denial  and 
by  way.  of  so-called  new  matter  alleged  facts  tending  to 
show,  in  substance,  that  the  injuries  inflicted  upon  the 
appellant  were  caused  by  her  father,  her  next  friend  in 
this  action,  in  operating  the  said  automobile  in  a  negli- 
gent, careless,  and  unsafe  manner. 

The  appellant  failed  to  plead  by  way  of  reply,  or 
otherwise,  to  the  so-called  new  matter  in  the  answer, 
and  a  certificate  of  default  was  filed  by  the  appellee. 
The  appellant  moved  to  set  aside  the  certificate  of  de- 
fault and  tendered  a  reply,  but  the  court  denied  the 
motion  and  granted  appellee's  motion  for  judgment  on 
the  pleadings  and  dismissed  the  cause.  From  that  judg- 
ment this  appeal  is  prosecuted. 

The  appellant  argues  that  the  certificate  of  default 
was  irregularly  entered  in  the  case,  because  the  court 
must  protect  the  interests  of  infants,  and  upon  its  at- 
tention being  called  to  the  omission  of  duty  on  the  part 
of  one  of  its  officers,  viz.,  the  next  friend,  it  must  rectify 
the  omission,  which  in  this  case  would  be  done  by  en- 
tering a  denial  of  the  new  matter  for  the  appellant.  Her 
counsel  also  argues  that  an  infant  cannot  be  bound  by 
admissions  of  her  guardian  or  next  friend,  and  that,  if 
the  action  of  the  trial  court  in  the  premises  was  at  all 
discretionary,  the  trial  court  abused  its  discretion. 

[1]  The  trial  court  was  in  error  in  rendering  judg- 
ment on  the  pleadings  for  the  appellee.  As  we  have 
stated,  the  complaint  alleged  a  breach  of  duty  on  the 
part  of  the  appellee.    The  answer  denied  the  breach,  but 
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went  further  and  alleged  that  the  negligent  act  was  not 
its  act,  but  that  of  the  appellant's  father.  This  consti- 
tuted merely  an  argumentative  denial.  In  Pomeroy's 
Code  Remedies  (4th  Ed.)  §  551,  the  author  says: 

"In  actions  for  injuries  to  person  or  property  alleged  to 
have  resulted  from  the  defendant's  negligence,  he  may  prove 
under  a  general  denial  that  the  wrong  was  caused  by  the 
negligence  of  third  persons,  not  agents  of  the  defendant,  and 
for  whom  he  was  not  responsible." 

In  29  Cyc.  985,  it  is  said  : 

"The  general  issue  or  general  denial  puts  in  issue  all  of  the 
facts  constituting  negligence  and  hence  the  defendant  may 
show  the  absence  of  negligence  on  his  part,  what  care  he  ex- 
ercised, that  the  injury  was  caused  by  the  negligence  of  one 
for  whom  he  was  not  responsible     •      ♦      ♦.'* 

Numerous  cases  support  the  text.  As  the  appellee 
denied  the  allegations  of  negligence  contained  in  the 
complaint,  it  added  nothing  to  its  answer  by  alleging 
that  the  negligent  act  was  that  of  the  father  of  the  ap- 
pellant, and  such  allegation,  in  the  form  of  new  matter, 
constitutes  an  argumentative  denial.  Walters  v.  Batten- 
field,  21  N.  M.  413,  414,  155  Pac.  721 ;  Seinsheimer  &  Co. 
V.  Jacobson,  24  N.  M.  84,  86,  172  Pac.  1042.  The  issue 
of  negligence  in  this  case  was  framed  by  the  complaint 
tendering  the  fact  that  appellee  was  negligent  and  its 
denial  in  its  ansiwer  that  it  was  not  negligent.  Conse- 
quently, the  trial  court  was  without  any  right  to  render 
a  judgment  upon  the  theory  that  there  was  a  confession 
of  negligence,  by  failure  to  file  a  reply.  No  reply  was 
required,  as  no  new  matter  was  pleaded. 

[2]  The  propositions  of  law  which  we  have  discussed 
in  this  opinion,  and  which  work  a  reversal  of  this  case, 
were  not  only  not  assigned  and  argued  in  this  court,  but 
were  not  even  raised  in  the  trial  court.  A  general  rule 
has  been  announced  by  this  court  to  the  effect  that 
propositions  of  law  not  raised  in  the  trial  court  cannot  be 
considered  here,  and  the  reasons  underlying  such  rule 
were  fully  discussed  in  the  case  of  Fullen  v.  Fullen,  21 
N.  M.  212,  153  Pac.  294.     Three  specific  exceptions  to 
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that  rule  have  also  been  announced  in  this  court,  viz. : 
(1)  That  jurisdictional  questions  may  be  raised  for  the 
first  time  here.  United  States  v.  Cook,  15  N.  M.  124. 
103  Pac.  305 ;  State  v.  Graves,  21  N.  M.  556,  157  Pac! 
160.  State  ex  rel.  Baca  v.  County  Commissioners,  22 
N.  M.  502,  165  Pac.  213 ;  Hopkins  v.  Norton,  23  N.  M. 
189,  167  Pac.  425;  James  v.  County  Commissioners,  24 
N.  M.  512,  174  Pac.  1001.  (2)  That  questions  of  a  gen- 
eral  public  nature  affecting  the  interest  of  the  state  at 
large  may  be  determined  by  the  court  without  having 
been  raised  in  the  trial  court.  First  National  Bank  v. 
McBride,  20  N.  M.  381,  149  Pac.  353.  And  (3)  that 
the  court  will  determine  propositions  not  raised  in  the 
trial  court  where  it  is  necessary  to  do  so  in  order  to  pro- 
tect the  fundamental  rights  of  the  party.  State  v. 
Garcia,  19  N.  M.  414,  421,  143  Pac.  1012. 

In  the  recent  case  of  De  Baca  v.  Perea,  25  N.  M.  442, 
184  Pac.  482,  the  **  answer,  counterclaim,  and  cross-com- 
plaint" filed  by  the  defendant  wholly  failed  to  state*  a 
cau^e  of  action  or  a  defen^  to  the  matters  stated  in  the 
complaint.  No  demurrer  or  answer  to  the  counterclaim 
was  filed  within  the  time  limited  by  the  statute,  and, 
advantage  being  taken  thereof,  judgment  was  rendered 
in  favor  of  the  defendant.  No  exception  was  taken  to 
the  judgment,  and  the  appellee  for  that  reason  refused 
to  enter  into  a  discussion  of  the  merits  of  the  proposi- 
tions of  law  urged  by  the  appellant.  After  making  ref- 
erence to  the  general  rule  that  the  court  will  not  examine 
a  record  unless  exceptions  have  been  taken  and  the  error 
complained  of  is  called  to  the  attention  of  the  trial  court, 
we  said : 

"There  is  a  well-recognized  exception  to  this  rule,  to  the 
effect  that  the  court  will  notice*  without  exception  or  presenta- 
tion, jurisdictional  and  other  matters  which  may  render  a 
case  inherently  and  fatally  defective  and  require  a  reversal. 
This  exception  was  stated  in  the  cases  above  referred  to, 
and  also  in  the  case  of  Good  v.  Loan  Co.,  16  N.  M.  461,  117 
Pac.  856,  and  in  3  C.  J.  p.  894,  the  greneral  rule  is  stated,  and 
on  pagre  905  of  the  same  work  will  be  found  an  exception, 
which  is  that  the  question  whether  the  pleadings  support  and 
warrant  the  Judgrment  is  one  which  arises  on  the  record 
proper,  and  may  be  tested  by  writ  of  error  or  appeal  from  the 
judgment  without  any  exception." 
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In  that  case  the  court  held  that  the  jadgment  was  in- 
herently defective,  because  the  pleading  upon  which  it 
was  based  failed  to  state  a  cause  of  action,  and  the  judg- 
ment of  the  trial  court  was  reversed,  notwithstanding 
that  the  appellant  was  not  in  a  position  to  urge  the 
proposition  upon  which  the  reversal  was  predicated. 

The  judgment  in  the  case  at  bar  is  inherently  defective 
because  it  was  rendered  upon  pleadings  from  which  a 
false  supposition  akH>se,  viz.,  the  admission  of  facts  to 
support  the  judgment,  whereas  a  judgment  upon  such 
pleading  was  not  authorized  by  law. 

The  judgment  of  the  trial  court  will  therefore  be  re- 
versed, with  instructions  to  set  aside  the  judgment  of 
dismissal;  and  it  is  so  ordered. 

•  Roberts,  J.,  concurs. 

Raynolds,  J.,  having  heard  the  case  below,  did  not 
participate. 


(No.  2422.     March  19,  1920.) 

STATE  V.  GARCIA. 

SYLLABUS  BY  THE  COURT. 

1.  In  applying:  for  a  continuance,  a  party,  in  showing  ef- 
forts constituting  due  diligence  used  in  obtaining  witnesses, 
must  state  facts  with  such  definiteness  and  certainty  that  the 
court  may  determine  whether  they  amount  to  legal  diligence. 

P.   71 

2.  The  motion  for  continuance  must  show  some  probabil- 
ity of  procuring  absent  witnesses  or  testimony,  should  the  con- 
tinuance be  granted.  P.   71 

3.  The  granting  or  denying  of  a  motion  for  continuance 
is  in  the  sound  discretion  of  the  court,  and  unless  such  discre- 
tion* has  been  abused,  to  the  injury  of  the  party  applying 
therefor,  the  denial  does  not  constitute  error.  P.  71 

4.  Where  the  evidence  establishes  the  forgery  of  a  bank 
check,  it  is  wholly  immaterial  as  to  whether  the  check  was 
ever  presented  for  payment  or  not.  P.   72 
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Appeal  from  District  Court,  San  Miguel  County ;  D.  J. 
Leahy,  Judge. 

Max  Garcia  was  convicted  of  forger>%  and  he  appeals. 
Affirmed. 

C.  N.  HiQGiNS,  of  East  Las  Vegas,  for  appellant. 

O.  O.  AsKREN,  Atty.  Gen.,  for  the  State 

OPINION  OP  THE  COI-RT. 

ROBERTS,  J.  Appellant  was  convicted  of  forgery 
and  appeals.    He  relies  upon  two  grounds  for  a  reversal : 

First,  that  the  court  erred  in  overruling  his  motion  for 
a  continuance.  This  motion  was  based  upon  the  absence 
of  two  material  witnesses,  one  of  whom  he  alleged  lived 
near  the  town  of  Caspar,  Wyo.,  and  the  other  resided 
in  Taos  county,  this  state.  The  facts  which  such  wit- 
nesses were  expected  to  testify  to  were  set  forth  in  the 
affidavit,  but  the  affidavit  was  deficient  in  two  particu- 
lars: (1)  It  did  not  set  forth  the  efforts  which  had  been 
put  forth  by  appellant  to  obtain  such  witnesses.  In  fact, 
the  affidavit  contained  no  showing  whatever  of  diligence; 
appellant  stating  simply  that  he  had  not  had  sufficient 
time  to  get  in  touch  with  the  said  witnesses  and  have 
them  at  the  trial. 

[1]  A  party,  in  showing  efforts  constituting  due 
diligence  used  in  obtaining  absent  witnesses,*  must  state 
facts  with  such  definiteness  and  certainty  that  the  court 
may  determine  whether  they  amount  to  legal  diligence. 
Territory  v.  Anderson,  4  N.  M.  (Gild.)  213,  13  Pac.  21. 
The  courts  uniformly  require  the  parties  who  ask  a  con- 
tinuance on  the  ground  of  absent  witnesses  to  show  due 
diligence  to  procure  the  attendance  of  such  witnesses. 
13  C.  J.  155. 

[2,  3]  The  application  was  also  insufficient,  in  that 
it  did  not  state  facts  showing  reasonable  grounds  of  be- 
lief that  the  attendance  of  said  alleged  absent  witnesses 
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would  be  procured  at  the  next  term.  Appellant  stated 
that  he  believed  he  could  have  said  two  witnesses  in  at- 
tendance and  testify  at  the  next  term,  but  he  set  forth 
no  facts  upon  which  he  based  his  belief.  The  motion 
for  continuance  must  show  some  probability  of  produc- 
ing absent  witnesses,  or  testimony,  should  the  continu- 
ance be  granted.  13  C.  J.  186.  It  has  been  uniformly 
held  by  the  territorial  and  state  Supreme  Courts  that 
the  granting  or  denying  of  a  motion  for  continuance  is 
in  the  sound  discretion  of  the  court  and  unless  such  dis- 
cretion has  been  abused,  to  the  injury  of  the  party  ap- 
plying therefor,  the  denial  does  not  constitute  error. 
Territory  v.  Padilla,  12  N.  M.  1,  71  Pac.  1084 ;  MogoUon 
G.  &  C.  Co.  V.  Stout,  14  N.  M.  245,  91  Pac.  724 ;  Ross  v. 
Carr,  15  N.  M.  17,  103  Pac.  307 ;  Perea  v.  Insurance  Co., 
15  N.  M.  399,  110  Pac.  559 ;  Territory  v.  Lobato,  17  N. 
M.  666,  134  Pac.  222,  L.  R.  A.  1917A,  1226.  There  was 
no  error  in  denying  the  motion  for  a  continuance. 

[4]  Secondly,  it  is  contended  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial,  for  the  reason 
that  the  state  produced  no  evidence  to  show  that  the 
said  alleged  bank  check  was  ever  presented  for  payment 
to  the  bank  on  which  it  was  drawn.  Appellant  was 
charged  with  having  forged  the  name  of  Jose  M.  Lucero 
to  a  bank  check  for  $42,  drawn  on  the  Estancia  State 
Bank.  There  was  sufficient  evidence  to  show  that  ap- 
pellant had  forged  Lucero 's  name  to  the  check,  and  also 
the  name  of  the  payee.  If  appellant  in  fact  forged  the 
name  of  Lucero  to  the  check,  it  was  wholly  immaterial 
as  to  whether  it  had  ever  been  presented  for  payment 
or  not. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed; and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 
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(No.  2386.     March  20,  1920.) 

KERSHNER  v.  TRINIDAD  MILL.  &  MIN.  CO.  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  Assignments  of  error  examined  and  held  sufficient. 

P.  73 

2.  A  general  rule  as  to  the  form  and  sufficiency  of  assign- 
ments of  error  is  stated  as  follows:  (1)  Each  error  com- 
plained of  must  be  separately  pointed  out.  (2)  Each  assign- 
ment must  specifically  refer  to  some  action  or  ruling  of  the 
lower  court  which  it  is  sought  to  review.  (3)  Each  act 
or  ruling  of  the  court  occurring  either  prior  or  subsequent  to 
the  final  judgment,  and  which  it  is  sought  to  review,  must  be 
separately  and  specifically  pointed  out.  (4)  An  assignment 
attacking  the  judgment  presents  only  such  error  as  inheres  in 
the  Judgment  itself.  (6)  Reasons  why  any  given  action  of 
the  trial  court  is  deemed  to  be  erroneous  are  in  the  nature 
of  argument,  and  are  not  only  not  required  in  an  assignment 
of  error,  but  are  entirely  improper,  and  should  be  found  only 
in  the  brief.  P.   91 

3.  A  motion  to  strike  from  the  files  assignments  of  error 
is  not  a  proper  remedy  to  search  the  record  and  to  present 
the  question  as  to  whether  error  has  been  properly  saved  in 
the  court  below  or  is  otherwise  unavailable.  P.   91 

Roberts,  J.^  dissenting. 

Appeal  from  District  Court,  Taos  County;  Leib^ 
Judge. 

Action  between  William  D.  Kershner  and  the  Trini- 
dad Milling  &  Mining  Company  and  others.  Judgment 
for  the  latter,  and  the  former  appeals.  On  motion  to 
strike  from  the  files  all  the  appellant's  assignments  of 
error.    Denied. 

P.  T.  Cheetham,  of  Taos,  for  appellant. 

BicKLEY,  KiKER  &  VooRHEES,  of  Raton,  for  appellees. 

OPINION  OF  THE  COURT. 

PARKER,  C.  J.  [1]  This  is  a  motion  to  strike  from 
the  files  all  of  the  assignments  of  error  of  appellant.    As- 
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signments  1  to  12  relate  to  the  alleged  erroneous  admis- 
sion of  evidence,  of  which  No.  2  is  an  example  as  follows : 

"(2)  The  district  court  erred  in  admittingr.  over  the  ob- 
jection of  plaintift,  Defendant's  Exhibits  A  and  B.  as  shown 
on  pages  54  and  55  of  transcript." 

Assignments  13  to  33  relate  to  alleged  erroneous  find- 
ings of  fact  and  conclusions  of  law,  of  which  Nos.  13, 
21,  25,  and  27  are  examples,  as  follows : 

"(13)  The  district  court  erred  in  making:  finding  No.  4  of 
its  findings  of  fact,  in  holding  that  in  the  spring  of  1913,  after 
the  completion  of  the  transfer  from  McKean  et  al.,  P.  W. 
Reed  et  al.,  as  agent  and  representative  of  the  Trinidad  Mill- 
ing &  Mining  Company,  re-ran  lines  and  posted  notice  of  lo- 
cation on  said  property." 

"(21)      The  district  court  erred  in  its  finding  No.  12." 

"(25)  The  district  court  erred  in  its  conclusion  of  law 
No.  1,  in  holding  that  the  acts  of  the  Trinidad  Milling  &  Min- 
ing Company  constituted  substantial  compliance  with  the  re- 
quirements of  law  as  to  location  and  appropriation  of  mill 
sites  and  that  it  never  forfeited,  relinquished,  or  abandoned 
same." 

"(27)  The  district  court  erred  in  its  conclusion  of  law 
No.  3." 

These  assignments  are  attacked  by  appellee  as  insuf- 
ficient upon  the  following  grounds,  as  appears  in  the 
brief  of  counsel: 

(1)  "All  of  the  assignments  of  error  are  too  general, 
vague,  uncertain,  incomplete,  and  indefinite  to  be  entitled  to 
consideration. 

"The  assignments  numbered  No.  13  to  32,  inclusive,  all  go 
to  the  findings,  conclusions,  and  judgment,  and  are  wholly 
untenable,  because: 

(2)  "No  proper  exceptions  taken  in  the  lower  court; 

(3)  "No  attempt  made  to  point  out  wherein  same  are 
erroneous. 

"All  the  other  assignments  (1  to  12,  inclusive)  relate  to 
the  admissibility  and  nonadmissibility  of  evidence,  of  which 
all  of  them  fail: 

(4)  "To  point  out  wherein  the  evidence  complained  of 
was  prejudicial  to  the  appellants; 
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(5)  "To  quote,  state  the  substance  of  or  point  out  the  par- 
ticular evidence  complained  of; 

(6)  '*To  state  that  the  evidence  complained  of  was  con- 
sidered by  the  court  in  arriving:  at  its  judgment; 

(7)  **To  point  out  that  there  is  no  other  substantial  evi- 
dence outside  that  complained  of,  to  support  the  findings, 
conclusions  and  judgment." 

This  situation  presents  for  consideration  the  funda- 
mental nature  of  assignments  of  error  and  the  function 
whiph  they  subserve  in  appellate  procedure.  In  view  of 
the  obscurity  in  our  decisions  on  this  subject,  as  well 
as  elsewhere,  it  is  deemed  proper  to  re-examine  the  whole 
subject  to  the  end  that  the  position  of  the  court  may  be 
made  plain  and  the  practice  may  become  settled. 

The  general  nature  and  function  of  an  assignment  of 
error  have  been  variously  defined  by  text-writers  and 
courts.    Thus  in  2  Tidd's  Prac.  1168,  it  is  said: 

"An  assignment  of  errors  is  in  the  nature  of  a  declaration, 
and  is  either  of  errors  in  fact  or  errors  in  Jaw." 

In  Elliott 's  App.  Procedure,  §  299,  it  is  said : 

"The  office  of  the  assignment  of  errors  is  to  specifically 
and  definitely  present  for  review  by  the  appellate  tribunal  the 
rulings  of  the  trial  court  which  the  appealing  party  deems 
erroneous." 

Judge  Eliott  further  says  in  section  300  that : 

"The  assignment  of  errors  is,  in  effect,  the  complaint  in  the 
appellate  tribunal,  and  hence  it  is  necessary  that  it  should  be 
so  framed  that  Issue  can  be  joined  upon  it.  It  is  the  pleading 
which  calls  into  exercise  the  appellate  power;  and  without 
it  that  power  is  not  invoked.  By  it  the  case  is  brought  into 
the  appellate  court,  and  upon  it  is  formed  the  issue,  or  issues, 
on  which  judgment  is  given  in  all  cases  except  those  in  which 
a  question  outside  of  the  record  is  presented  in  an  appropriate 
mode.  In  all  cases  where  a  review  of  previously  decided  ques- 
tions is  sought,  errors  must  be  properly  assigned." 

See,  also,  to  the  same  effect,  3  C.  J..  **  Appeal  and 
Error,"  §  1461;  2  R.  C.  L.  ** Appeal  and  Error,"  §  134; 
Wade,  New  Mexico  App*.  Proc.  §  485 ;  Lamy  v.  Lamy,  4 
N.  M.  (Gild.)  29,  12  Pac.  650;  Martin  v.  Terry,  6  N.  M. 
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491,  30  Pac.  951 ;  In  re  Murray,  19  N.  M.  53,  140  Pac. 
1042;  Fanners'  Co.  v.  Rayado  &  Co.,  18  N.  M.  1,  133 
Pac.  104. 

In  many  jurisdictions  the  assignment  of  errors  is  no 
longer  required,  and  resort  may  be  had  to  the  brief  on 
argument  to  ascertain  the  cause  of  complaint  in  the  ap- 
pellate court.  In  this  jurisdiction,  however,  an  assign- 
ment of  error  is  required  by  statute,  and  *'each  error 
relied  upon  shall  be  stated  in  a  separate  paragraph." 
Chapter  43,  §  22,  Laws  1917.  It  is  to  be  observed,  in 
connection  with  our  statute,  that  nothing  is  said  therein 
as  to  the  form  of  the  assignment.  Nothing  further  is 
required  than  that  each  error  shall  be  assigned  sep- 
arately. The  statute  requires  no  specification  of  reasons 
why  the  action  of  the  court  is  thought  to  be  erroneous, 
nor  is  any  required  degree  of  certainty  or  particularity 
prescribed.  Our  statute  has  always  been  in  practically 
the  same  form.  If  anything  more  is  required  in  an  as- 
signment of  error  than  that  it  shall  fairly  point  out  the 
error  complained  of,  it  must  arise  out  of  judicial  con- 
struction or  rule  of  court. 

At  the  time  this  case  was  docketed  our  rale  12  (133 
Pat.  x),  which  is  also  our  present  rule  in  this  regard, 
merely  followed  the  terms  of  the  statute,  and  in  no  way 
enlarged  the  requirements  therein  prescribed.  Unless, 
therefore,  this  court  by  previous  decisions  has  com- 
mitted itself  to  greater  strictness  than  the  statute  would 
seem  to  prescribe,  the  assignments  in  this  case  are  suf- 
ficient. 

Our  cases  naturally  arrange  themselves  into  two 
groups:  (1)  Those  where  the  assignments  are  held  to 
be  too  general  and  indefinite;  (2)  those  where  they  have 
failed  to  point  out  reasons  why  the  action  of  the  court 
was  erroneous. 

In  group  No.  1  numerous  cas^  have  been  decided  by 
the  territorial  and  this  court.    In  Territory  v.  Yarberry, 
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2  N  .M.  391,  454,  the  objection  which  the  appellant  as- 
signed in  his  brief  was  that  the  judge  was  required  to 
charge  the  law  of  the  case — ^that  is  to  say,  comprehen- 
sively and  fully,  not  in  part  only,  nor  upon  a  particular 
theory  of  guilt — and  that  he  failed  in  his  charge  to  com- 
ply with  this  duty,  so  intepreted.  It  appears  from  the 
opinion  on  page  454  that  the  objections  urged  in  the 
court  below  to  the  instruction  were  to  **each  and  every 
part  of  said  charge,"  and  that  the  appellant  did  not  ex- 
cept-to  any  particular  error  in  law  in  said  charge.  The 
court  said : 

"Our  rules  require  that  he  should  specify  distinctly  the  sev- 
eral matters  in  law  to  which  he  excepts;  otherwise,  this  court 
will  not  consider  such  greneral  exceptions." 

Upon  argument  before  the  court  it  was  contended  that 
the  trial  judge  erred  in  limiting  the  jury  to  a  considera- 
tion of  murder  in  the  first  degree.  It  is  evident  that 
the  court  was  discussing  the  exceptions  taken  in  the  trial 
court,  rather  than  an  assignment  of  error  in  the  Supreme 
Court  of  the  territory,  although  the  court  relied  upon  its 
own  rules  at  that  time  requiring  definiteness  in  as- 
signments. At  the  time  this  opinion  was  written  no 
provision  by  statute  was  made  for  the  filing  of  the  as- 
signments of  error,  but  rule  3  of  the  Supreme  Court  at 
that  time  prohibited  district  courts  from  allowing  bills 
of  exceptions  upon  any  general  exception  to  the  whole 
charge  of  the  court,  but  the  party  excepting  was  required 
to  state  dij^inctly  the  several  matters  of  law  in  such 
charge  to  which  he  excepted.  It  is  apparent,  therefore, 
that  the  court  was  not  discussing  an  assignment  of  error 
in  that  case,  considered  as  a  pleading,  but  was  merely 
following  out  its  own  rule  requiring*  definiteness  and 
certainty  in  the  exceptions  taken  to  the  instructions  of 
the  court  at  the  trial.  The  case,  therefore,  is  of  no  par- 
ticular value  in  this  discussion. 

In  Pearce  v.  Strickler,  9  N.  M.  467,  471,  54  Pac.  748, 
the  assignments  related  to  the  admission  and  exclusion 
of  evidence,  but  failed  in  any  way  to  indicate  the  evi- 
dence held  to  be  improperly  admitted  or  rejected,  and 


78  SUPREME  COURT  OP  NEW  MEXICO 


Kershner  v.  Trinidad  M.  &•  M.  Co..  26  N.  M.  73. 


the  motion  for  a  new  trial  did  not  point  out  such  evi- 
dence. The  court  very  properly  held  that  the  assign- 
ments were  too  general  to  receive  consideration,  and 
said: 

"Such  assigrnment  indicates  the  hope  of  counsel  that  the 
court  may  by  its  examination  discover  some  errors  as  to  the 
admission  or  rejection  of  evidence  upon  which  a  reversal 
migrht  be  had.  rather  than  that  error  has  actually  occurred, 
and  that  counsel  has  discovered  and  relies  upon  it." 

This  holding  was  undoubtedly  correct.  Under  such 
circumstances,  no  cause  of  action  in  the  appellate  court 
was  stated,  and  consequently  there  was  nothing  for 
review. 

In  Schofield  v.  Territory,  9  N.  M.  526,  534,  56  Pac. 
306,  311,  the  assignment  was  that  the  court  (2)  erred 
in  admitting  illegal  and  improper  testimony  over  the 
exception  and  objection  of  plaintiffs  in  error,  at  the 
trial  before  the  jury;  (3)  that  it  erred  in  excluding  the 
introduction  of  legal  and  proper  evidence  offered  by 
plaintiffs  in  error  at  said  trial.    The  court  said : 

"The  second  and  third  assigrnments  are,  we  think,  too  gen- 
eral for  us  to  consider.  They  do  not  point  out  errors  specif- 
ically, but  leave  it  for  us  to  examine  the  entire  testimony  and 
charge  to  the  jury,  and  consider  each  and  every  exception 
taken  to  any  part  of  it.  Rule  14  of  this  court  says:  'Each 
error  relied  upon  shall  be  stated  in  a  separate  paragraph.'  It 
cannot  be  contended  that  these  general  assignments  comply 
with  this  rule,  and  this  court  therefore  will  not  consider  them, 
as  they  are  not  well  taken.  Pearce  v.  Strlckler,  heretofore  de- 
cided at  this  term  of  court." 

The  opinion  in  this  case  places  the  conclusion  that  the 
assignments  are*  unavailing  upon  a  slightly  different 
ground,  or  an  additional  ground,  from  that  upon  which 
the  decision  in  Pearce  v.  Strickler  was  founded.  In  the 
Pearce-Strickler  Case  the  assignments  were  held  to  be 
bad  for  uncertainty.  In  the  Schofield  Case  they  were 
held  to  be  bad,  not  only  for  uncertainty,  but  by  reason  of 
the  violation  of  the  rule  of  court  requiring  errors  to  be 
separately  stated.  The  assignments  were  necessarily  un- 
availing for  both  reasons. 
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In  Cevada  v.  Miera,  10  N.  M.  62,  65,  61  Pac.  125, 
an  assignment  that  **the  judgment  of  the  court  is  con- 
trary to  the  law*'  was  held  to  be  unavailing,  because  it 
did  not  point  out  in  what  particular  such  judgment  was 
contrary  to  the  law.  The  court  cited  the  Pearce-Strickler 
and  Schofield-Territory  cases  as  authority  for  the  hold- 
ing. This  case  presents  the  fundamental  principles 
which  underlie  the  whole  question.  Of  course,  to  say 
that  a  final  judgment  is  erroneous  is  in  a  sense  to  ques- 
tion all  the  acts  of  the  court  which  led  up  to  the  judg- 
ment and  upon  which  it  is  founded.  The  judgment  may 
be  erroneous  because  ina'dmissible  evidence  was  admitted, 
upon  which  the  same  was  afterwards  founded.  It  may 
be  erroneous  because  admissible  evidence  was  excluded, 
which  would  have  changed  the  result.  It  may  be  er- 
roneous because  the  court  made  findings  of  fact  not  sup- 
ported by  substantial  evidence,  and  upon  which  the 
judgment  was  founded.  It  may  be  erroneous  because 
the  court  incorrectly  sustained  or  overruled  some  attack 
upon  the  pleadings^  which  resulted  in  an  incorrect  final 
conclusion.  It  may  be  erroneous  because  an  unqualified 
juror  sat  in  the  trial  and  participated  in  the  verdict,  or 
a  disqualified  judge  sat  at  the  trial.  Many  other  things 
might  occur  in  the  trial  of  a  cause  which  would  render 
the  final  judgment  erroneous. 

But  in  all  such  cases,  while  the  judgment  is,  in  a  broad 
sense,  erroneous,  the  real  error  consists  in  the  action  of 
the  court  which  resulted  in  the  judgment..  The  error 
causing  the  injury  to  the  plaintiff  is  not  in  the  judgment 
itself,  but  it  is  in  the  erroneous  ruling  of  the  court  which 
resulted  in  the  judgment.  The  judgment  may  be  abso- 
lutely sound  upon  the  record  as  it  stands;  the  vice  in 
the  proceeding  being  located  at  those  places  in  the  record 
where  the  court  went  astray  and  made  erroneous  rulings 
or  findings  or  conclusions.  In  all  such  cases  it  is  ap- 
parent that  an  assignment  of  error  must  point  out  the 
alleged  erroneous  ruling  of  the  court,  and  an  assign- 
ment which  merely  attacks  the  final  judgment  as  errone- 
ous would  be  unavailing. 
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But  where,  on  the  other  hand,  error  inheres  in  the 
judgment  itself,  an  assignment  attacking  the  same  as 
erroneous  would  present  the  question  for  review.  For 
example,  if  the  judgment  is  not  authorized  as  a  matter  of 
law  from  the  findings  of  law  and  fact,  or  was  prema- 
turely entered,  or  was  for  too  large  or  too  small  an 
amount,  or  awarded  improper  relief,  the  judgment  itself 
is  erroneous,  and  an  assignment  to  that  effect  would  be 
sufficient  to  present  the  question  to  this  court. 

In  Ruiz  V.  Territory,  10  N.  M.  120,  132,  61  Pac.  126, 
127,  the  assignment  was:  **  The  verdict  is  not  supported 
by  the  evidence."    The  court  said: 

"While  this  assigrnment  of  error  is  too  greneral,  and  in  an 
ordinary  case  would  noF^be  sufficient,  this  is  a  capital  case, 
and  therefore  the  court  will  consider  this  assiernment,  inas- 
much as  the  argrument  of  the  learned  counsel,  at  the  hearing 
in  this  court,  indicates  what  he  deems  to  be  the  error  intended 
to  be  raised  by  this  assigrnment.  The  counsel  contends,  and, 
in  fact,  that  was  the  sole  defense  urgred  in  behalf  of  the  de- 
fendant in  the  lower  court,  that  the  defendant  was  intoxicated 
to  such  a  degrree  that  he  was  totally  incapable  of  forming  a 
deliberate  and  premeditated  intention  to  kill,  which  is  neces- 
sary to  a  conviction  of  murder  in  the  first  degree,  and  that, 
therefore,  his  conviction  of  murder  in  the  first  degree  cannot 
be  sustained,  in  view  of  the  fact  of  the  intoxication  of  the  de- 
fendant." 

The  court  in  this  case  evidentlv  overlooked  the  fact 
that  no  assignments  of  error  were  required  in  criminal 
cases,  and  that  therefore  it  was  proper,  and  the  court  was 
required,  to  consider  the  argument  of  counsel  in  the 
briefs  for  appellant,  that,  drunkenness  having  been 
shown  to  be  of  such  a  degree  as  to  deprive  the  defendant 
of  the  ability  to  form  a  deliberate  and  premeditated  in- 
tention to  kill,  the  verdict  could  not  be  sustained.  Had 
assignments  of  error  been  required  in  criminal  cases  at 
the  time  this  opinion  was  rendered,  we  doubt  the  sound- 
ness of  the  conclusion  that  the  assignment  in  question 
was  insuflScient.  The  assignment  was  the  equivalent  of 
saying  that  there  was  no  substantial  evidence  to  support 
the  verdict,  which  we  consider  a  good  assignment.  See 
King  V.  Tabor,  15  N.  M.  488,  110  Pac.  601,  where  such 
an  assignment  is  held  good.    The  place  to  point  out  why 
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the  verdict  Is  not  supported  by  substantial  evidence  is 
in  the  briefs  of  counsel,  not  in  the  assignment  of  error. 
The  ultimate  fact  in  such  a  case  is  whether  the  verdict 
is,  or  is  not,  supported  by  substantial  evidence.  If  there 
is  a  lack  of  some  necessary  element  of  proof,  the  same 
can  be  pointed  out  in  the  briefs,  and  the  assignment  of 
error  should  not  be  encumbered  with  such  detail. 

In  U.  S.  V.  Rio  Grainde,  etc.,  Co.,  10  N.  M.  617,  635, 
65  Pac.  276,  283,  the  assignment  was: 

•*(10)  The  court  erred  in  this:  That  none  of  the  facts 
found  by  the  court  are  sustained  by  the  evidence  in  the  case." 

The  court  said: 

"The  tenth  assigrnment  of  error  is  greneral,  and  is  directed  to 
an  of  the  flndings  of  fact  by  the  court,  and  cannot  be  sus- 
tained." 

This  holding  was  undoubtedly  correct,  as  this  assign- 
ment violated  the  requirement  of  the  statute  to  the  effect 
that  each  error  must  be  separately  assigned. 

In  Territory  v.  Guillen,  11  N.  M.  194,  66  Pac.  527, 
there  were  no  assignments  of  error,  it  being  a  criminal 
case,  and  the  court  in  the  opinion  was  discussing  the 
exceptions  which  were  taken  in  the  court  below.  The 
exception  taken  to  the  instruction  failed  to  point  out 
any  reason  why  they  were  erroneous,  and  in  the  brief 
in  the  Supreme  Court  there  was  no  attempt  made  by 
counsel  to  specify  in  wHat  respect  the  instructions  were 
erroneous.  Some  confusion  appears  in  the  opinion  in 
attributing  to  exceptions  in  the  trial  court  the  same 
nature  and  requirements  as  assignments  of  error  in  this 
court,  and  Pearce  v.  Strickler,  9  N.  M.  467,  54  Pac.  748, 
is  cited  and  relied  upon.  The  discussion  of  the  require- 
ments of  excei>tions  to  instructions  in  the  trial  court  is 
undoubtedly  sound,  but  this  case  has  no  real  application 
to  the  question  before  us,  which  is  as  to  the  form  and 
sufficiency  of  the  assignments  of  error  in  this  court. 
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In  Territory  v.  Cordova,  11  N.  M.  367,  370,  68  Pac. 
919,  the  assignment  was: 

"The  court  erred  in  admitting  improper,  irrelevant  and  in- 
competent evidence  in  the  trial  of  said  case." 

The  court  held  that  this  assignment  violated  the  re- 
quirement of  separate  statements  of  errors  complained 
of  and  was  therefore  unavailing.  This  was  also  a  crim- 
inal case,  in  which  assignments  of  error  were  not  re- 
quired, and  we  assume  from  the  opinion  that  the  briefs 
of  counsel  failed  to  point  out  the  testimony  erroneously 
admitted.  As  a  discussion  of  the  requirement  in  regard 
to  the  afisignments  of  error  the  case  is  undoubtedly 
sound. 

In  Territory  v.  Clark,  13  N.  M.  59,  61,  79  Pac.  708, 
there  was  no  specific  objection  made  to  the  court 's  charge 
from  the  trial,  nor  in  the  motion  or  amended  motion  for 
a  new  trial,  and  in  the  assignments  of  error  it  was  sim- 
ply stated  that  the  court  erred  in  giving  certain  num- 
bered paragraphs  of  its  instructions  to  the  jury.  Here, 
again,  confusion  is  to  be  seen  between  objections  to  in- 
structions in  the  court  below  and  assignments  of  error 
in  this  court.  The  holding  in  this  case  is  correct,  but  it 
is  for  the  reason  that  no  error  was  properly  saved  in 
the  court  below,  and  therefore  the  assignments  in  the 
Supreme  Court  were  not  available.  If  an  instruction 
is  properly  excepted  to  in  the  court  below,  and  the  trial 
court's  attention  is  called  to  the  vice  in  the  instruction, 
we  know  of  no  reason  why  an  assignment  in  this  court, 
to  the  effect  that  the  court  erred  in  giving  to  the  jury 
the  instruction,  is  not  a  good  assignment. 

In  MogoUon  G.  &  C.  Co.  v.  Stout,  14  N.  M.  245,  257, 
91  Pac.  724,  five  of  the  assignments  of  error  failed  to 
point  out  the  particular  testimony  which  was  thought 
to  be  objectionable,  and  the  plaintiff  in  error  in  the 
court  below,  in  its  motion  for  a  new  trial,  failed  likewise 
to  point  out  what  testimony  should  have  been  excluded. 
The  holding  in  this  case  was  undoubtedly  correct  for 
both  reasons  assigned,  namely,  that  the  alleged  error 
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was  not  called  to  the  attention  of  the  trial  court  in  the 
motion  for  a  new  trial,  nor  was  it  called  to  the  attention 
of  the  Supreme  Court  in  the  assignment  of  error,  by 
pointing  out  the  alleged  objectionable  testimony. 

In  Melini  et  al.  v.  Freige  et  al.,  15  N.  M.  455,  459, 
110  Pac.  563,  564,  the  assignments  were : 

"The  said  verdict  is  contrary  to  the  law  and  the  evidence:" 
*'that  said  verdict  was  rendered  agrainst  the  weight  of  the  evi- 
dence;" "and  for  many  other  manifest  errors  in  the  trial  of 
this  cause,  which  appear  ip  the  record  and  were  prejudicial 
to  the  plaintiff.*' 

These  assignments  were  held  to  be  ineffectual  for  two 
reasons,  namely,  that  they  were  not  specific,  and  that 
they  raised  no  question  which  was  reviewable  by  this 
court,  there  being  made  no  claim  in  them  that  the  ver- 
dict was  not  sustained  by  substantial  evidence.  The 
claim  seemed  to  be  that  the  verdict  was  against  the 
weight  of  the  evidence.  The  holding  was  undoubtedly 
correct.  If  the  assignment  had  questioned  the  verdict 
upon  the  ground  that  it  was  not  supported  by  any  sub- 
stantial evidence,  a  different  question  would  have  been 
presented. 

In  Neher  v.  Viviani,  15  N.  M.  460,  470,  110  Pac.  695, 
the  assignments  were  not  considered  in  the  briefs  of 
counsel,  nor  did  they  specifically  indicate  the  error  com- 
plained of.  For  tliis  reaison  the  court  refused  to  consider 
them.  The  holding  was  undoubtedly  correct  for  the 
reason  first  mentioned. 

In  McRae  et  al.  v.  Cassan,  15  N.  M.  496,  499,  110  Pac. 
574,  575,  the  assignments  were : 

"That  the  trial  court  erred  in  finding  from  the  evidence,  in 
favor  of  the  plaintiff  or  the  appellee  and  against  the  defend- 
ant or  appellant;"  "that  the  decision  rendered  in  said  cause, 
by  the  trial  court,  in  favor  of  the  appellee  and  against  the  ap- 
pellant, is  against  the  weight  of  the  evidence  produced  in  the 
trial  of  said  cause;"  and  "that  the  decision  of  said  cause,  by 
the  trial  court,  in  favor  of  the  appellee  and  against  the  ap- 
pellant, is  contrary  to  the  laws  of  this  territory." 
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These  assignments  were  held  to  be  too  general  for  con- 
sideration, and  they  were  overruled  for  the  reason  that 
the  record  disclosed  that  there  was  substantial  evidence 
to  sustain  the  judgment  of  the  trial  court.  The  holding 
in  this  case  was  undoubtedly  correct  upon  the  theory 
that  they  presented  no  question  for  review;  the  judg- 
ment being  supported  by  substantial  evidence. 

In  Friday  v.  Railway  Co.,  16  N.  M.  434,  439,  120  Pac. 
316,  317,  the  assignment  was : 

**The  court  erred  In  receivinjf  iUegal  and  incompetent  testi- 
mony offered  by  the  appeUee  of  the  witnesses  E.  E.  Friday, 
A.  R.  Jones.  M.  J.  De  Mier,  W.  R.  Ratliflf,  W.  G.  May,  Robert 
Taylor,  and  Fred  Fisher." 

The  court  refused  to  consider  this  assignment,  be- 
cause it  violated  the  requirement  that  each  error  should 
be  separately  stated.  It  is  pointed  out  in  the  opinion 
tha;t  the  assignment  does  not  point  out  specifically  the 
objectionable  testimony  of  any  one  of  the  witnesses 
named,  much  less  of  the  seven.  The  holding  was  clearly 
correct. 

In  Farmer's  Development  Co.  v.  Rayado  Land  &  Irri- 
gation Co.,  18  N.  M.  1,  5,  133  Pac.  104,  the  assignments 
were  as  follows: 

"(1)  That  the  court  below  erred  in  affirming  the  decision 
of  the  board  of  water  commissioners,  directing  and  ordering 
the  state  engineer  to  approve  the  application  of  the  appellee 
herein  for  the  appropriation  of  water  of  and  from  the  Rayado 
river. 

**(2)  That  the  court  b^low  erred  in  finding  and  adjudging 
that  the  said  board  of  water  commissioners  had  and  was  pos- 
sessed of  the  right,  warrant,  and  authority  to  review  the  dis- 
cretion of  the  said  state  engineer  in  the  matter  of  the  ap- 
proval of  permits  to  appropriate. 

"(3)  That  the  court  below  erred  in  rendering  and  enter- 
ing judgment  in  favor  of  the  said  appeUee,  affirming  the  said 
decision  of  said  board  of  water  commissioners." 

In  that  case  the  first  and  third  assignments  were  held 
to  be  too  general  to  present  any  question  to  a  court  of 
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review.  The  conclusion  reached  was  undoubtedly  cor- 
rect. There  was  no  contention  made  that  the  judgment 
itself  was  erroneous  in  any  particular  upon  the  record 
as  made,  and  assignments  1  and  3  were  properly  held 
to  present  no  question  for  review.  The  error  complained 
of  was  set  out  in  the  second  assignment,  and  was  that 
the  court  erroneously  concluded,  as  a  matter  of  law,  that 
the  water  commissioners  had  power  to  control  the  discre- 
tion of  the  state  engineer.  Several  of  the  New  Mexico 
cases  were  cited,  as  well  as  some  from  other  jurisdictions. 
We  have  re-examined  these  latter  cases,  and  find  some 
of  them  to  go  farther  than  we  are  now  willing  to  go.  In 
some  of  them  the  bald  proposition  is  laid  down  that  an 
assignment  that  the  court  erred  in  rendering  judgment 
for  one  party,  or  against  the  other,  is  in  no  case  suf- 
ficient to  present  any  question  for  review.  As  before 
seen,  where  the  error  itself  is  the  rendering  of  the  par- 
ticular judgment,  such  an  assignment  is  good.  In  this 
particular  we  wish  to  restrict  the  language  used  in  that 
case.  The  language  used  in  this  regard,  while  sound  as 
applied  to  the  facts  before  the  court,  is  too  broad  for 
general  application. 

The  cases  composing  the  second  group  above  mentioned 
are  less  numerous.  In  Territory  v.  Clark,  13  N.  M.  59, 
61,  79  Pac.  708,  heretofore  considered,  some  language 
was  used  which  would  seem  to  require  the  statement  in 
an  assignment  of  error  of  the  reason  upon  which  any 
given  action  of  the  court  is  claimed  to  be  erroneous. 
The  court  said : 

"Nine  errors  are  assigned,  but  as  counsel  for  the  defendant 
gave  the  first  six  assignments,  relating  to  paragraphs  of  the 
charge  of  the  court,  no  consideration,  either  in  his  brief  or 
oral  argument,  it  is  evident  that  no  reliance  is  placed  upon 
them.  However  that  may  be,  this  court  has  repeatedly  held 
that  no  consideration  will  be  given  to  mere  general  objections 
or  assignments  of  error,  wherein  no  attempt  is  made  to  point 
out  the  vice  or  error  in  the  charge  or  ruling  of  the  court  be- 
low.** 

As  before  pointed  out,  there  is  confusion  in  this  case 
in  regard  to  the  distinction  between  exceptions  in  the 
lower  court  and  assignments  of  error  in  the  appellate 
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court,  and  the  distinction  between  them  is  not  noted  and 
observed.  In  this  particular  this  case  will  be  modified 
and  the  distinction  restored.  In  Territory  v.  Guillen,  ' 
11  N.  M.  194,  209,  66  Pac.  527,  531,  as  heretofore  pointed 
out,  there  is  the  same  confusion  as  to  the  distinction 
between  the  method  of  preserving  error  in  the  lower 
court  and  the  presentation  of  the  same  in  the  appellate 
court  by  assignment.    The  court  said : 

"The  mere  statement  in  the  motions  for  new  trial  and.  in 
arrest  of  judgment  that  'the  court  erred  In  giving  instruction 

No. ,'  does  not  in  any  manner  direct  the  court's  attention 

to  any  vice  in  the  instructions,  or  wherein  error  exists  prejudi- 
cial to  the  appellant.  This  court  has  held  that  it  is  not  in- 
cumbent upon  this  court  to  search  for  alleged  error,  nor  will 
It  consider  vague  and  general  exceptions  or  assignments  of 
error,  where  counsel  are  either  unwilling  or  unable  to  indicate 
specifically  wherein  error  exists.'* 

The  court  thus  intimated  that  an  assignment  of  error 
must  give  the  reason  for  the  supposed  error.  In  this 
particular  the  case  will  be  modified  to  conform  to  the 
rule  hereinafter  to  be  stated. 

In  Neher  v.  Viviani,  15  N.  M.  ^60,  110  Pac.  695,  the 
court  said : 

"Numerous  other  assignments  of  error  are  found  in  the 
record,  but,  ai^  they  have  neither  been  considered  in  the  briefs 
of  counsel  nor  made  to  specifically  indicate  the  ground  of 
error  relied  upon,  they  will  not  be  further  considered,  as  it  has 
been  repeatedly  held,  by  this  court,  that  assignments  of  error 
must  be  specific." 

If  this  case,  as  it  appears  to  be,  was  intended  to  re- 
quire of  an  assignment  of  error  that  the  reason  why  the 
action  of  the  court  below  was  deemed  to  be  erroneous 
must  be  stated  in  the  assignment,  the  same  will  be  modi- 
fied, so  as  to  conform  to  the  general  rule  to  be  hereafter 
stated. 

In  Jackson  v.  Deming  Ice  &  Electric  Co.,  26  N.  M. 
3,  189  Pac.  654,  the  assignment  challenged  the  in- 
struction of  the  court  and  referred  to  the  specific  pages 
of  the  record  for  the  objections  thereto  which  were  made 
in  the  court  below.    This  court  held  the  assignment  good, 
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upon  the  ground  that  there  was  no  requirement  that  the 
reason  or  foundation  for  the  complaint  of  error  need  be 
stated  in  the  assignment  itself,  but  that  reference  to 
specific  pages  of  the  transcript  might  be  made  for  a 
statement  of  such  reason.  This  opinion  was  by  a  divided 
court,  and  did  not  discuss  the  question  as  to  whether 
the  reason  or  foundation  for  the  complaint  of  the  error 
need  be  stated  or  referred  to  in  the  assignment.  We 
merely  held  that,  where  the  assignment  referred  to  a 
place  in  the  transcript  for  the  reasons  or  foundation 
for  complaint  of  error,  the  assignment  was  in  that  par- 
ticular sufficient.  The  case  did  not  touch  the  funda- 
mental question  which  is  before  the  court  in  this  case, 
viz.  whether  any  reason  or  foundation  for  a  supposed 
error  need  be  stated  or  referred  to  in  an  assignment  of 
error. 

Upon  the  general  subject  as  to  whether  the  reason 
why  any  given  action  of  the  court  is  deemed  to  be  er- 
roneous need  be  stated  in  an  assignment  of  error,  there 
is  quite  a  diversity  of  opinion.  In  3  C.  J.,  title  **  Appeal 
and  Error,"  §  1505,  in  discussing  the  application  of  a 
rule  requiring  errors  to  be  definitely  and  specifically 
pointed  out,  it  is  said : 

"In  most  of  the  cases  this  rule  is  so  greneraUy  stated  that  it 
cannot  be  determined  whether  anything  is  intended  further 
than  that  the  particular  ruling  in  regard  to  which  error  Is 
claimed  must  be  definitely  pointed  out,  or  whether,  in  addition 
thereto,  it  must  state  the  reasons  why  such  ruling  is  er- 
roneous. In  a  number  of  cases  in  which  the  question  has  been 
directly  raised,  it  has  been  held  necessary  to  state  the  reasons 
why  the  ruling  complained  of  is  erroneous,  while  in  others  it 
has  been  held  that  the  reasons  need  not  be  stated,  aild  an 
assignment  or  error  will  not  be  bad  because  the  reasons  urged 
in  its  support  are  untenable." 

We  have  examined  many  of  the  cases  cited  in  the 
notes  to  this  text.  Comparatively  few  of  them  are  de- 
voted to  discussions  of  what  const  it utees  a  correct  and 
scientifically  framed  assignment  of  error.  Many  of  them 
refer  to  loose  and  indefinite  expressions  in  the  briefs  of 
counsel.  A  few  of  the  cases  cited,  however,  do  hold 
flatly  that  the  reasons  why  a  given  act  of  the  court  below 
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was  erroneous  must  be  stated  in  the  assignments.  See 
Inland  Steel  Co.  v.  Smith,  168  Ind.  245,  80  N.  E.  538 ; 
Salvador  v.  Feeley,  105  Iowa,  478,  75  N.  W.  476 ;  Cheat- 
ham V.  Pearce  &  Ryan,  89  Tenn.  668,  15  S.  W.  1080.  On 
the  other  hand,  many  of  the  eases,  and  those  whieh  com- 
mend themselves  to  us  as  being  sound,  hold  the  opposite. 
Thus  in  Holt  v.  Smart,  46  N.  H.  9,  the  appeal  was  from 
an  allowance  of  a  single  item  by  the  probate  court.  It 
was  held  that  the  assignment  was  sufficient  as  an  ob- 
jection to  the  decree  presented  a  single  item  and  no  argu- 
ment was  required  in  the  assignment. 

In  Nicolopole  v.  Love,  39  App.  D.  C.  343,  47  L.  R.  A. 
(N.  S.)  949,  error  was  assigned  in  holding  (1)  the  affi- 
davit of  plaintiff,  filed  on  March  14,  1912,  sufficient, 
under  rule  19  of  the  Supreme  Court  of  the  District  of 
Columbia,  to  entitle  plaintiff  to  judgment  for  possession, 
and  in  rendering. judgment  for  plaintiff  for  possession. 
The  rule  required  separate  and  specific  statements  in 
the  assignment.    The  court  said: 

"While  the  rule  Is  intended  to  require  the  specific  state- 
ment of  each  error  of  the  court  below  relied  upon  for  reversal, 
it  is  equally  intended  to  operate  in  the  interest  of  brevity  and 
clearness,  and  not  as  an  avenue  for  the  insertion  of  either 
argrument  or  redundant  matter.  For  these  reasons  the  motion 
to  dismiss  is  denied." 

In  Chicago,  etc.,  Ry.  Co.  v.  Bennett,  .181  Fed.  799, 
104  C.  C.  A.  309,  the  denial  of  a  motion  to  instruct  for 
the  defendant  was  assigned  as  error.    The  court  said : 

"Where  at  the  close  of  all  the  evidence  [for  the  plaintiff] 
a  motion  to  direct  a  verdict  for  the  defendant  on  the  grounds 
that  there  is  no  substantial  evidence  to  sustain  a  charge  of 
negligence  of  the  defendant  and  that  the  evidence  of  the 
plaintiff's  contributory  negligence  is  conclusive  is  denied,  an 
assignment  of  the  denial  as  error  is  sufficient  to  invoke  a  re- 
view of  the  ruling,  without  a  further  statement  of  the  reasons 
why  the  ruling  is  alleged  to  be  erroneous." 

In  Sneer  v.  Stutz,  93  Iowa,  62,  61  N.  W.  397,  the  peti- 
tion was  in  one  count  and  the  demurrer  was  general. 
The  assignment  was : 

*'The  court  erred  in  overruling  defendant's  demurrer  to  the 
petition.*' 
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The  court  toid : 

"If  the  assignment  is  to  be  made  so  as  to  more  particularly 
show  the  error,  it  seems  to  us  it  must  be  by  stating  the  reasons 
why  the  ruling  was  erroneous,  and  that  is  not  the  province  of 
an  assignment." 

In  Nord  v.  B.  M.,  etc.,  Co.,  30  Mont.  48,  75  Pac.  681, 
at  the  close  of  plaintiff's  case,  defendant  moved  for  non- 
suit upon  stated  grounds  which  was  panted.  Plaintiff 
appealed  and  aif»igned  error  as  follows : 

"It  was  error  in  the  court  to  hold  that  the  evidence  was  suf- 
ficient to  go  to  the  jury  as  tending  to  support  the  allegations  of 
plaintiff's  complaint.  It  was  accordingly  error  to  sustain  the 
defendant's  motion  for  nonsuit.'* 

Objection  to  the  assignment  was  made  under  rule  10 
(57  Pac.  vii)  which  provides  that  the  appellant's  brief 
shall  contain  **  specification  of  errors  relied  upon,  and 
which  shall  be  numbered  and  shall  set  out  separately  and 
particularly  each  error  intended  to  be  urged.''  The 
court  said: 

"There  is  no  requirement  that  the  specification  shall  set  out 
appellant's  reasons  why  he  claims  the  decision  is  error.  That 
is  purely  a  matter  of  argument.  It  is  sufficient  under  the 
provisions  of  this  rule,  therefore,  to  simply  specify  that  the 
court  below  'committed  error  in  granting  the  motion  for  non- 
suit.' " 

In  Vaill  V.  McPhail,  34  R.  I.  361,  83  Atl.  1075,  Ann. 
Cas.  1914D,  516,  there  is  a  fine  discussion  of  the  subject. 
The  assignments  which  were  sustained  were  that  the  de- 
cision was  *  *  against  the  evidence  and  the  weight  thereof, ' ' 
and  *' against  the  law,"  and  that  the  final  decree  was 
against  the  evidence  and  the  weight  thereof,"  and 
against  the  law,"  and  that  the  decision  was  '* against 
the  evidence  and  against  the  law,"  and  that  the  final 
decree  was  ** against  the  evidence  and  the  law."  The 
assignments  were  criticized  as  being  too  prolix  and  re- 
dundant, rather  than  uncertain  '  and  indefinite.  The 
court  said: 

"The  statement  of  reasons  of  appeal  which  the  statute  re- 
quires is  a  statement  of  the  erroneous  rulingrs,  orders,  or  de- 
crees of  which  the  appellant  complains.     It  is  not  a  statement 
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of  the  reasons  upon  which  the  appellant  bas^s  his  claim  of 
error.  We  regard  the  statement  of  reasons  of  appeal  in  equity 
causes,  the  statement  of  exceptions  in  a  bill  of  exceptions,  and 
the  assignments  of  error  in  an  application  for  a  writ  of  error 
as  of  the  same  nature  and  subject  to  the  same  requirements. 
The  courts  have  at  times  gone  to  great  lengths  in  their  in- 
sistence upon  minute  particularity  in  an  appellant's  assign- 
ments of  error,  requiriilg  not  only  that  the  rulings,  orders,  or 
decrees  objected  to  should  be  specified,  but  that  all  the  rea- 
sons upon  which  the  appellant  bases  his  claim  of  error  and 
upon  which  he  may  rely  in  the  appellate  court  should  be  set 
out.  In  consequence,  members  of  the  bar,«not  to  be  placed 
at  a  disadvantage  by  failing  to  comply  with  such  rules,  have 
filed  reasons  of  appeal  and  assignments  of  error  so  diffuse  as 
to  be  bewildering,  and  courts  have  been  forced  to  adopt  a 
more  reasonable  construction  of  statutory  requirements." 

In  Bleidoni  v.  Pilot  Mountain,  89  Tenn.  214,  15  S.  W. 
748,  the  court  by  Mr.  Justice  Lurton  said : 

"We  have  construed  the  rule  requiring  assignments  of  error 
with  liberality,  and  to  hold  that  a  good  assignment  is  rendered 
bad  by  the  insuflficiency  of  the  reasons  advanced  in  its  support 
would  be  highly  technical  -and  a  sticking  in  the  bark." 

In  Land  Co.  v.  McClelland  Bros.,  86  Tex.  192,  24 
S.  W.  504,  the  court  said: 

"Where  an  assignment  of  error  is  sufllciently  specific  to  en- 
able the  court  to  see  that  a  particular  ruling  is  complained  of, 
it  should  be  held  good,  although  it  should  fail  to  state  the 
reason  why  such  ruling  is  claimed  to  be  erroneous.  An  assign- 
ment may  be  brief  and  yet  specific,  and  brevity  in  such  a  case 
is  commendable  and  accords  with  good  practice.  The  reasons 
by  which  allegations  of  error  are  sought  to  be  sustained  find 
their  proper  place  in  the  propositions,  statements,  and  author- 
ities required  to  be  set  forth  in  the  brief,  under  and  in  sup- 
port of  the  respective  assignments." 

These  cases  are  undoubtedly  sound.  There  is  no  more 
occasion  to  state  in  an  assignment  the  reason  why  a 
given  ruling  of  the  court  is  deemed  to  be  erroneous  than 
there  is  to  state  the  same  in  a  complaint  or  answer  in 
the  trial  court.  Such  a  statement  has  no  place  in  either 
pleading ;  the  same  being  argument,  pure  and  simple. 

The  foregoing  review  of  the  cajses  might  seem  to  be 
somewhat  overextended,  perhaps,  but  the  large  and  con- 
stantly recurring  number  of  cases  which  come  before 
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this  court  on  this  subject  would  seem  to  justify  the  course 
taken.  It  is  in  the  interest  of  the  profession  and  the 
court  that  some  better  understanding  on  this  subject 
should  be  arrived  at,  so  that  more  of  the  time  of  both 
may  be  devoted  to  the  investigation  of  causes  upon  their 
merits,  rather  than  upon  questions  of  pleading. 

[2]  It  would  s^em  that  a  plain  and  simple  rule  on 
this  subject  might  be  stated  as  follows:  (1)  Each  error 
complained  of  must  be  separately  pointed  out.  (2)  Each 
assignment  must  specifically  refer  to  some  action  or  rul- 
ing of  the  lower  court  which  it  is  sought  to  review. 
(3)  Each  act  or  ruling  of  the  court  occurring  either 
prior  or  subsequent  to  the  final  judgment,  and  which 
it  is  sought  to  review,  must  be  separately  and  specifically 
pointed  out.  (4)  Xn  assignment  attacking  the  judg- 
ment presents  only  such  error  as  inheres  in  the  judg- 
ment itself.  (5)  Reasons  why  any  given  action  of  the 
trial  court  is  deemed  to  be  erroneous  are  in  the  nature 
of  argument,  and  are  not  only  not  required  in  an  as- 
signment of  error,  but  are  entirely  improper,  and  should 
be  found  only  in  the  briefs. 

[3]  What  has  been  said  disposes  of  all  the  conten- 
tions againjst  the  assignments,  except  the  second,  sixth, 
and  seventh.  The  attack  upon  the  assignments  is  in  the 
form  of  a  motion  to  strike  them  from  the  files.  We  do 
not  deem  this  motion  sufBcient  to  search  the  record  and 
to  present  the  proposition  that  the  error  complained  of 
had  not  been  saved  in  the  lower  court,  or  that  the  evi- 
dence was  considered  by  the  court,  or  that  there  was  not 
other  substantial  evidence  to  support  the  findings. 
Whether  a  demurrer  or  an  exception  would  be  a  proper 
method  of  reaching  such  a  question  it  is  not  necessary 
for  us  to  determine  in  this  case.  But  we  feel  free  to 
say  that  a  more  satisfactory  method  of  procedure  is  to 
take  up  the  assignments  as  they  are  presented  in  the 
briefs,  and  there  point  out  the  fact  that  the  error  com- 
plained of  in  the  assignment  has  not  been  properly  saved 
in  the  court  below,  or  is  otherwise  not  available. 
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For  the  reasons  stated,  the  motion  to  strike  from  the 
files  the  assi^ments  of  error  should  be  denied;  and  it 
is  so  ordered. 

Raynolds,  J.,  concurs. 

DISSENTING  OPINION. 

ROBERTS,  J.  (dissenting).  I  can  readily  give  my 
concurrence  to  the  rule  formulated  and  promulgated  in 
the  majority  opinion.  A  consideration  of  the  cases  cited 
in  the  opinion  will  show  that  the  courts  of  the  country 
follow  either  one  of  two  rules  in  regard  to  assignments 
of  error:  (1)  That  a  general  assignment  is  sufficient, 
and  that  the  proper  place  to  point  out  the  reasons  upon 
which  it  is  claimed  that  the  ruling  sought  to  be  reviewed 
is  erroneous  is  in  the  brief;  (2)  that  the  assignment  of 
error  must  set  forth  the  ground  upon  which  it  is  predi- 
cated— that  is,  it  must; state  the  reason  why  the  alleged 
ruling  is  erroneous. 

The  territorial  Supreme  Court  followed  the  latter  rule. 
I  think  this  is  made  evident  by  the  number  of  opinions 
which  are  overruled  in  the  majority  opinion  in  this  case. 
The  state  Supreme  Court  has  followed,  until  the  opinion 
in  the  case  of  Jackson  v.  Deming  Ice  &  Electric  Co.,  26 
N.  M.  3,  189  Pac.  654,  the  territorial  rule.  A  rule  of 
practice  is  never  of  paramount  importance,  except  that 
it  should  be  definite  and  certain,  so  that  all  litigants 
may  be  assured  of  the  same  treatment.  The  practice 
having  become  settled  that  assignments  of  error  should 
be  specific  and  set  forth  the  reasons,  I  cannot  give  my 
concurrence  to  the  changing  of  the  practice,  save  by  the 
adoption  of  a  rule  of  court  which  would  operate  pros- 
pectively. The  effect  of  the  majority  opinion  in  this 
case  is  to  retroactively  change  the  rule  of  practice,  the 
effect  of  which  is  to  sustain  assignments  of  error  which 
would  otherwise  be  ineffectual. 

For  this  reason  only  I  dissent. 
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(Rehearing  Denied  May  12.  1920.) 

In  re  BARTH. 

SYLLABITS  BY  THE  COURT. 

1.  Where  an  attorney  at  law,  who  is  representing  a  benefi- 
ciary under  a  will,  induces  his  client  to  assign  to  him  an  in- 
terest in  such  legacy,  under  an  agreement  on  his  part  to  ac- 
count for  the  same  as  soon  as  it  is  collected,  and  thereafter 
collects  such  interest  so  assigned,  and  appropriates  the  same 
to  his  own  use,  an<^  fails  and  refuses  to  account  for  the  same, 
such  attorney  is  guilty  of  unprofessional  conduct,  which  re- 
quires his  disbarment.  ^  P.   112 

2.  Where  an  attorney  at  law  collects  money  for  his  client, 
and  deceives  such  client  as  to  the  f^ct  of  having  collected  the 
same,  and  appropriates  the  same  to  his  own  use,  he  is  guilty 
of  unprofessional  conduct  which  requires  his  disbarment.  No 
circumstance  in  which  an  attorney  may  be  placed  will  war- 
rant him  in  appropriating  to  his  personal  use  the  funds  of  his 
client,  or  Justify  him  in  falsely  stating  that  such  funds  are  not 
in  his  hands.  P.   112 

3.  An  attorney  has  no  right  to  deal  with  his  client  in  re- 
gard to  a  matter  which  has  been  placed  in  his  hands  for  at- 
tention, unless  the  client  is  fully  advised  as  to  all  his  at- 
torney knows  in  regard  to  the  transaction.  P.   125 

Original  proceeding  on  an  accusation  against  Isaac 
Barth  for  disbarment,  filed  by  the  Attorney  General  on 
recommendation  of  the  State  Board  of  Bar  Examiners. 
Respondent  disbarred. 

Harry  S.  Bowman,  Assistant  Attorney  General,  for 
the  State. 

The  fact  that  the  larger  part  of  the  personal  property 
contained  in  the  house  was  community  property  was 
certainly  well  known  to  respondent  as  appears  from  cer- 
tain letters  from  him  to  Mrs.  Andros  and  Mr.  McMillen, 
all  of  which  are  in  evidence.  His  advice,  therefore,  to 
his  client  to  strip  the  house  of  furniture,  fixtures,  coal, 
etc.,  when  he  knew  that  it  belonged  to  the  Flournoy 
estate  and  to  the  possession  of  the  executrix  could  not 
be  justified  upon  any  ground. 
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In  re  Hittson,  20  N.  M.  319 ;  In  re  Moore,  20  N.  M.  312. 

An  assignment  of  bills  payable  or  other  personal  prop- 
erty as  collateral  security  does  not  warrant  the  assignee 
in  appropriating  such  property  to  his  own  personal  use. 

31  Cyc.  836,  and  cases  cited. 

The  Davis  transaction  created  a  fiduciary  relation, 
and  Davis  was  entitled  to  be  truthful^  informed  as  to 
the  collection  of  the  funds  in  which  he  had  a  vital  in- 
terest, and  Mr.  Barth  had  no  right  to  appropriate  them 
to  his  own  use  even  though  he  was  not  attorney  for 
Davis. 

Delano's  case,  58  N.  H.  5,  42  Am.  Rep.  155;  In  re 
Raymond,  53  Pac.  899,  121  Cal.  385  j  In  re  Smith,  85 

Pac.  584,  73  Kan.  743. 

By  admitting  an  attorney  to  its  bar  the  court  presents 
him  to  the  public  as  worthy  of  its  confidence  in  all  of 
his  professional  duties  and  relations.  If  afterwards  it 
comes  to  the  knowledge  of  the  court  that  he  has  become 
unworthy,  it  is  its  duty  to  withdraw  that  endorsement 
and  thereby  cease  to  hold  him  out  to  the  public  as 
worthy  of  professional  employment. 

In  re  Davies,  93  P.  St.  116,  39  Am.  Rep.  729,  730; 
Serf  ass's  case,  116  Pa.  455,  9  Atl.  674;  In  re  Ramsey 
(S.  D.)  123  N.  W.  726;  In  re  Elliott,  18  S.  D.  264,  100 
N.  W.  431;  In  re  McDermit,  (N.  J.)  63  N.  J.  L.  476, 
43  Atl.  685,  691. 

Unfitness  as  ground  for  disbarment. 

6  C.  J.  686. 

Unfaithfulness. 
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6  C.  J.  589. 

Appropriation  of  funds. 

People  V.  Betts,  (Colo.)  58  Pae.  1091;  In  re  Tread- 
well,  67  Cal.  353,  7  Pae.  724 ;  Baker  v.  State,  90  Ga.  153, 
15  S.  E.  788 ;  Slemmer  v.  Writ,  54  Iowa  164,  6  N.  W.  181 ; 
State  V.  Cadwell,  16  Mont.  119,  40  Pae.  176;  State  v. 

Hand,  9  Ohio  42 ;  In  re  O ,73  Wis.  602,  42  N.  W. 

221 ;  People  v.  Hays,  62  Pae.  832,  28  Colo.  82 ;  People  v. 
Waldron,  64  Pae.  186,  28  Colo.  249 ;  People  v.  Mead,  68 
Pae.  241,  29  Colo.  344 ;  In  re  Bearnes,  92  N.  W.  466,  88 

Minn.  31 ;  In  re  Z ,  89  Mo.  App.  426 ;  In  re  Weed, 

68  Pae.  1115,  26  Mont.  507;  In  re  McDermit,  43  Atl. 
685,  63  N.  J.  Law  18 ;  In  re  Simpson,  83  N.  W.  541,  9 
N.  D.  379. 

Power  to  disbar. 

Sec.  361,  Code  1915 ;  6  C.  J.  580,  §  27  and  notes,  and 
584  and  notes ;  State  v.  Raynolds,  22  N.  M.  1 ;  State  v. 
Martin,  45  Wash.  76 ;  6  C.  J.  601,  §  62 ;  People  v.  Cham- 
berlain,  242  111.  260,  89  N.  E.  994 ;  In  re  Davies,  93  Pa. 
116,  122,  39  Am.  Rep.  729 ;  In  re  Ramsey,  24  S.  D.  266, 
123  N.  W.  726. 

Patton  &  Hatch,  of  Clovis,  for  respondent. 

We  think  the  allegation  of  intent  and  motive  is  as 
important  in  this  character  of  ease  as  criminal  intent  in 
a  criminal  ease. 

Zachery  v.  State,  53  Fla.  94,  43  So.  925. 

Attorney  may  legally  buy  client 's  property. 

In  re  Renehan,  19  N.  M.  640. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  This  is  an  original  proceeding,  on 
an  accusation  against  Isaac  Barth  for  disbarment,  filed 
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by  the  Attorney  General  of  the  state,  in  accordance  with 
the  recommendation  of  the  State  Board  of  Bar  Ex- 
aminers, under  and  pursuant  to  the  provisions  of  chap- 
ter 8,  Code  1915,  The  hearing  was  had  upon  the  first 
amended  accusation  and  the  answer  thereto.  The  court 
heard  all  the  witnesses,  except  Sam  Davis,  a  witness  for 
the  state,  whose  testimony  was  given  by  deposition.  The 
said  amended  accusation  contained  nine  counts,  each 
charging  said  Barth  with  unprofessional  conduct,  sub- 
jecting him  to  disbarment  or  discipline,  if  the  same  had 
been  established  to  the  satisfaction  of  the  court,  by  the 
evidence  adduced.  It  will  probably  lead  to  a  better 
understanding  of  the  various  counts  of  the  accusation 
and  the  facts  relating  to  the  same  if  they  are  considered 
in  connection  with  the  evidence  adduced. 

First.  It  was  charged  that  respondent,  on  the  14th 
day  of  August,  1918,  caused  to  be  printed  in  the  Albu- 
querque Morning  Journal,  a  daily  newspaper  published 
in  Albuquerque,  an  untrue  account  of  a  certain  judicial 
proceeding  in  which  Jeanette  W.  Flournoy,  widow  of 
M.  W.  Flournoy,  deceased,  late  of  the  city  of  Albuquer- 
que, was  seeking  to  establish  her  right  to  certain  com- 
munity property.  It  was  charged  that  respondent  was 
responsible  for  the  publication  of  the  article ;  that  such 
article  contained  an  untrue  and  incorrect  version  of  the 
result  of  such  proceeding,  and  was  designed  to  advertise 
the  said  respondent  as  an  attorney  at  law,  and  to  establish 
his  prowess  as  an  attorney  in  litigation  concerning  es- 
tates, and  to  further  establish  the  said  respondent  as  the 
champion  of  women,  and  especially  of  widows,  both  in 
the  Legislature,  in  which  respondent  was  a  state  sena- 
tor, and  in  the  courts.  The  article  was  calculated  to 
create  such  a  reputation  for  the  respondent,  but  the 
proof  shows  that  he  had  nothing  to  do  with  its  publica- 
tion. There  was  a  finding  of  not  guilty  upon  this  count 
of  the  accusation  at  the  conclusion  of  the  evidence  on 
behalf  of  the  state. 

Second.     The  second  count  of  the  accusation  charges 
the  respondent  with  advising  his  client,  Mrs.  Jeanette 
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W.  Flournoy,  to  retain  possession  of  certain  property  be- 
longing to  the  estate  of  her  deceased  husband,  M.  W. 
Flournoy,  for  the  purpose  of  gaining  an  advantage  for 
his  client,  well  knowing  at  the  time  that  the  executrix 
of  the  estate  was  entitled  to  the  possession  thereof. 

The  facts  under  this  count,  briefly  stated,  are  as  fol- 
lows: 

Respondent  represented  Mrs.  Jeanette  W.  Flournoy, 
as  her  attorney,  in  the  matter  of  the  settlement  of  the 
estate  of  her  deceased  husband,  M.  W.  Flournoy.  Said 
Flournoy  died  on  the  25th  day  of  September,  1915,  leav- 
ing Mrs.  Jeanette  W.  Flournoy  as  his  widow,  by  a  second 
marriage.  Nell  E.  Flournoy  Andros,  a  daughter  by  his 
first  marriage,  was  named  as  executrix  of  his  will  by 
the  testator.  He  had  been  married  to  his  last  wife  but 
three  or  four  years  at  the  time  of  his  death.  He  wa.s 
possessed  of  property  amounting  to  between  $300,000 
and  $400,000  at  the  time  of  his  death.  By  his  will  he 
gave  his  last^  wife  $20,000,  and  provided  that  this  be- 
quest should  be  in  lieu  of  all  claims  against  his  estate. 
A  bitter  controversy  arose  between  the  widow  and  the 
daughter  over  the  settlement  of  the  estate.  The  daugh- 
ter, as  executrix  named  in  the  will,  was  insisting  that 
the  legacy  was  exclusive,  and  that  the  widow  had  no 
further  claim  of  any  kind  or  character  against  the  estate. 
The  widow  employed  respondent  to  represent  her  in- 
terests in  the  matter,  and,  acting  upon  his  advice,  she 
refused  to  surrender  possession  of  certain  articles  in 
the  house,  and  claimed  certain  other  articles  of  furniture 
as  exempt ;  she  also  laid  claim  to  certain  property  asi  her 
separate  property.  Respondent  was  compelled  to  ask 
the  probate  court  to  require  the  executrix  to  list  the 
property  in  the  house  so  that  the  widow  could  claim  her 
exemption.  The  executrix,  or  her  attorney,  served  writ- 
ten notice  on  the  widow  that  the  rent  on  the  house  in 
which  she  was  living  would  be  doubled  after  a  certain 
date.  This  house  did  not  belong  Mr.  Flournoy  person- 
ally, but  to  a  corporation  in  which  he  owned  most  of  the 
stock.    The  evident  purpose  of  the  notice  was  to  force 
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the  widow  out  of  the  house.  She  decided  to  move  rather 
than  pay  the  rent  demanded,  and  respondent  advised 
her  to  remove  the  furniture.  She  did  so,  and  later,  based 
on  such  action,  the  executrix  secured  a  judgment  against 
the  widow  for  approximately  «$3,000.  It  was  disastrous 
advice,  it  must  be  conceded,  but  respondent  has  satisfied 
the  court  that  in  giving  the  widow  the  advice  he  was 
acting  for  what  he  believed  to  be  her  best  interests.  He 
was  mistaken,  but  many  law>'ers  err  in  advising  clients, 
and  for  this  they  are  not  to  be  condemned  or  disbarred, 
if  they  are  acting  in  good  faith.  As  to  this  count  there 
will  be  a  finding  of  not  guilty. 

Third.  The  facts  under  the  third,  fourth,  and  seventh 
counts  of  the  accusation  are  so  related  that  it  will  avoid 
repetition  and  lead  to  a  better  understanding  if  these 
counts  are  considered  together.  First  we  will  state  the 
charge  under  each  count,  and  then  consider  the  facts. 
By  the  third  count  it  was  charged  that  respondent  in- 
duced Mrs.  Jeanette  W.  Flournoy,  his  client,  to  assign 
to  him  the  sum  of  $5,000,  due  her  from  the  estate  of  her 
deceased  husband,  and,  after  collecting  the  same,  that  he 
refused  to  account  to  her  for  the  same,  or  to  pay  such 
money  over  to  her. 

The  fourth  count  charges  that  respondent  failed  to 
pay  over  to  Mrs.  Flournoy,  his  client,  certain  other 
moneys  which  he  had  collected,  belonging  to  her,  and 
that  he  appropriated  the  same  to  his  own  use;  that  his 
client  was  compelled  to  employ  an  attorney  to  attempt 
to  secure  from  him  a  settlement  and  the  payment  of  the 
moneys  due  her. 

The  seventh  count  charges  that  respondent  repre- 
sented Sam  Davis,  assignee  of  Mrs.  Flournoy,  as  attor- 
ney; that  he  collected  for  Davis,  as  such  attorney,  the 
sum  of  $5,000  from  the  estate  of  M.  W.  Flournoy  on  the 
15th  day  of  October,  1917 ;  that  he  appropriated  the  same 
to  his  own  personal  use,  and  falsely  aidvised  his  client 
that  he  had  not  been  able  to  collect  the  money  due  under 
the  assignment. 
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We  will  next  consider  the  evidence,  pro  and  con,  as 
to  these  counts,  and  set  forth  the  facts  which  we  find  to 
be  established -thereby.  As  to  many  of  the  facts  there  is 
no  conflict  in  the  evidence. 

M.  W.  Plournoy,  in  his  lifetime,  was  a  prominent 
banker  of  Albuquerque,  N.  M.,  and  was  possessed  of 
considerable  property.  He  married  early  in  life,  and 
to  this  union  one  child,  a  daughter,  Nell  E.  Flournoy, 
•  was  born.  His  fii*st  wife  died  some  years  prior  to  1912, 
and  his  daughter  married  Mr.  Andros,  and  resided  in 
Illinois.  About  the  year  1911  or  1912  Flournoy  mar- 
ried Mrs.  Jeanette  W.  Welvert,  and  lived  with  her  until 
the  date  of  his  death  in  August  or  September,  1915.  He 
was  possessed  of  considerable  property  when  he  married 
Mrs.  Welvert,  and  accumulated  considerable  property 
after  such  marriage.  His  affairs  were  greatly  involved, 
as  he  was  financially  interested  in  many  different  enter- 
prises.'  He  left  a  will,  in  which  he  gave  his  widow  $20,- 
000,  and  the  bequest  was  stated  to  be  **in  lieu  of  all 
claims  against  my  estate."  The  residue  of  his  estate 
was  given  to  the  daughter,  Nell  E.  Flournoy  Andros, 
and  she  was  named  as  executrix  in  the  will.  It  was 
further  provided  by  the  will  that  if  she  did  not  qualify 
that  the  First  Savings  Bank  should  be  named.  Upon 
the  death  of  Mr.  Flournoy  the  will  was  offered  for  pro- 
bate, and  the  probate  court  was  asked  to  appoint  Mrs. 
Andros  as  executrix. 

The  widow,  Mrs.  Flournoy,  had  had  very  little  busi- 
ness experience.  Friends  advised  her  to  employ  re- 
spondent to  represent  her  in  the  matter  of  the  settlement 
of  the  estate.  She  sought  to  retain  him,  and  found,  upon 
inquiry  at  his  office,  that  he  was  absent  from  the  city. 
She,  however,  waited  until  his  return,  upon  which  he 
was  advised  by  some  one  in  the  office  that  Mrs.  Flournoy 
desired  to  see  him.  He  went  to  her  house,  and  she  told 
him  of  the  provisions  of  the  will,  and  asked  if  she  was 
entitled  to  any  further  interest  in  the  estate,  and  upon 
what  terms  she  could  secure  his  services  in  representing 
her  in  the  matter.    He  advised  her  that  she  was  entitled 
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to  a  one-half  interest  in  the  community  property  j  that 
she  possibly  would  be  entitled  to  the  proceeds  of  the  life 
insurance;  that  she  was  entitled  to  certain  exemptions 
and  to  a  widow's  allowance.  The  result  of  the  confer- 
ence was  that  a  written  contract  was  entered  into  be- 
tween respondent  and  the  widow,  which,  in  so  far  as 
material,  reads  as  follows: 

"Second.  That  the  said  party  ot  the  neconcl  part  shall 
prosecute  each  and  even"  claim  that  the  Bald  party  of  the  first 
part  may  legBlly  have  a^ralnst  the  estate  of  her  husband,  the 
said  M.  W.  Plournoy,  deceased,  on  or  account  of  any  com- 
inunity  property  or  exemption  that  the  said  party  of  the  flret 
part  may  be  lawfully  entitled  to  receive:  and  that  the  party 
of  the  second  part  In  addition  thereto  shall  prosecute  a  suit 
In  whatever  court  necessary  to  make  the  estate  of  M.  W. 
Plournoy.  deceased,  pay  two  (2)  certain  notes  slKued  by  the 
party  of  the  first  part,  and  deUvered  to  the  First  Savings  Bank 
&  Trust  Company,  of  Albuquerque.  New  Meiico,  which  two 
(2)  said  notes  amount  to  about  sixteen  hundred  ($1,600.00) 
dollars:  and  will  In  all  things  and  wherever  neceasary  do  each 
and  everything  necessary  In  and  about  the  prosecution  and  de- 
fense of  such  matters  or  thingis  connected  with  the  Iftterests 
of  the  said  party  of  the  first  part  In  said  estate,  and  In  any 
court  or  courts  that  may  be  necessary  ao  to  do. 

"Third.  That  the  said  party  Of  the  first  part,  agrees  to  pay 
to  the  said  party  of  the  second  part,  his  heirs  or  asslKiis.  as 
full  compensation  for  all  his  services  In  each  and  all  of  the 
matters  herein  enumerated,  the  sum  of  two  hundred  (1200.00) 
dollars,  as  aforesaid,  and  in  addition  thereto,  twenty  (20%) 
per  cent,  of  the  value  of  everjthlntf  recovered  or  saved  by 
the  said  party  of  the  second  part  out  of  the  said  estate  of 
M.  W.  Flournoy,  deceased;  It  Is  expressly  understood,  how- 
ever, that  the  said  attorney  shall  receive  no  percentage  on  the 
twenty  thousand  dollars.  ($20,000.00)  or  any  part  thereof, 
left  by  the  wUl  of  the  said  M.  W,  Flournoy,  deceased,  to  the 
said  party  of  the  first  part,  or  for  the  recoverj"  of  the  prop- 
erty conceded  by  the  executrix  to  be  the  separate  property  of 
the  said  party  of  the  first  part. 

"Fourth,  It  Is  expressly  understood  that  other  than  the 
two  hundred  (1200.00)  dollars  hereinbefore  mentioned  paid 
to  the  second  party,  as  a  retainer,  the  said  party  Of  the  second 
part  shall  receive  no  compensation  whatsoever  tor  his  serv- 
ices as  the  attorney  for  the  party  of  the  first  part,  and  other 
than  the  twenty  (20%)  per  cent,  of  the  vajue  ot  the  amount 
saved  or  recovered,  as  hereinbefore  stated." 

Immediately  litigation  started  between  the  widow  and 
the  executrix.     First  there  was  a  successful  attempt  to 
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prevent  the  appointment  of  the  daughter  as  executrix 
because  she  was  not  a  resident  of  the  state.  The  daugh- 
ter, however,  moved  to  the  state  and  was  appointed. 
There  were  various  suits  between  the  executrix  and  the 
widow,  some  covered  by  the  contract  above  set  forth, 
and  others  outside  the  terms  of  employment.  Respond- 
ent was  prosecuting  a  suit  by  the  widow  to  establish  her 
right  to  one-half  of  the  community  property.  He  had 
succeeded,  after  protracted  litigation,  in  securing  a 
widow's  allowance  of  $200  per  month  for  six  months. 
He  had  secured  for  her  certain  separate  property,  not  of 
great  value,  however.  The  executrix  had  recovered  a 
judgment  against  the  widow  of  something  like  $3,000 
for  conversion  of  the  furniture.  Respondent  attempted 
to  defeat  the  collection  of  certain  notes  signed  by  the 
widow,  the  proceeds  of  which  were  used  to  purcha.se 
furniture  for  the  house,  or  rather  to  force  the  payment 
thereof  by  the  executrix.    In  this  he  failed.* 

Mrs.  Plournoy  was  a  very  poor  business  woman.  The 
legacy  left  her  was  to  be  paid  at  once,  or  at  the  end  of 
two  years,  at  the  option  of  the  executrix.  If  delay  was 
had  in  ^its  payment,  the  widow  was  to  have  interest  on 
the  legacy  at  the  rate  of  8  per  cent,  per  annum.  The 
executrix  would  not  pay  the  legacy.  Mrs.  Flournoy 
had  no  money,  so  she  assigned  the  amount  of  $4,000 
to  the  First  National  Bank  shortly  after  the  death  of 
her  husband,  as  security  for  a  loan.  This  money  she 
soon  dissipated,  and  the  bank  refused  to  let  her  have 
more.  She  purchased  some  lots  from  Mr.  Neil  B.  Field 
for  $6,000,  and  gave  him  an  assignment  of  $6,000  of  the 
legacy.  She  planned  to  build  an  apartment  house  on 
these  lots,  and  employed  some  El  Paso  architects  to  draw 
plans.  She  could  not  raise  the  money  to  build  the  apart- 
ments, and  was  threatened  with  suit  by  the  architects  for 
their  fees.  She  had  respondent  go  to  El  Paso  and  ad- 
just the  matter.  She  purchased  some  lots  in  San  Fran- 
cisco, for  which  she  agreed  to  pay  about  $9,000.  She 
signed  a  note  for  $1,400.  This  the  owners  of  the  lots 
negotiated.  In  August,  1916,  she  was  being  pressed  to 
pay  this  note,  and  suit  was  threatened.     Respondent 
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says  that  Mrs.  FloamoT  wanted  him  to  go  to  San  Fran- 
eiseo  and  attempt  to  adjust  the  matter  as  to  the  pur- 
chase of  the  lots  there.  This  was  denied  by  Mrs.  Flour- 
noy,  she  saying  that  respondent  himself  suggested  that 
he  should  go  to  San  Francisco.  Mrs^  Flonmoy  had  a 
brother,  Sam  Davis,  living  in  Indianapolis,  Ind.  It 
appears  that  there  had  been  certain  financial  transac- 
tions between  the  brother  and  sister.  Davis  claimed  that 
Mrs.  Floumoy  was  indebted  to  him  for  something  like 
$1,800,  and  had  either  brought  suit  against  her  or  was 
threatening  to  do  so.  This  was  immediately  prior  to 
August  that  he  was  pressing  his  claim. 

In  all  these  various  transactions,  and  in  many  other 
matters,  respondent  represented  Mrs.  Floumoy  as  her 
attorney.  In  August,  1916,  respondent  claims  that  Mrs. 
Floumoy  was  indebted  to  him  for  services  rwidered  out- 
side the  contract  of  employment  herein  set  out  in  an 
amount  in  excess  of  $2,000.  In  July,  1916,  Sam  Davis, 
the  brother,  came  to  Albuquerque,  and  he  and  Mrs. 
Floumoy  a)ffected  a  settlement,  by  the  terms  of  which 
it  was  agreed  that  she  was  indebted  to  him  in  the  sum  of 
$1,800.  She  had  no  available  cash,  and  needed  money 
ii\Hm  which  to  live.  Her  brother  agreed  to  advance  her 
money  to  live  on,  and  to  meet  her  pressing  requirements 
provided  she  would  execute  to  him  an  assignment  of  a 
$5,000  interest,  in  her  legacy.  The  money  derived  from 
the  assignment  was  to  pay  him  $1,800  agreed  to  be  owing 
to  him,  and  the  balance  was  to  be  used  as  Mrs.  Floumoy 
mi^ht,  from  time  to  time,  require  it.  She  made  the  as- 
sijniment,  which  was  prepared  by  respondent.  This  was 
done  on  the  2nd  day  of  August,  1916.  The  assignment 
was  apparently  left  in  the  possession  of  respondent,  for 
later  on  Davis  wrote  him  a  letter,  asking  that  the  as- 
signment be  fon^arded  to  him  at  Indianapolis;,  Ind.,  so 
that  he  could  use  it  to  procure  money  fn>m  the  bank  to 
meet  the  requirements  of  Mrs.  Floumoy.  Respondent 
sent  the  assignment  to  Davis  some  time  during  the  fall 
or  winter  of  1916,  the  date  not  being  material.  Whoever 
held  the  assignment,  however,  was  holding  it  for  Davis. 
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On  August  19,  1916,  Mrs.  Plournoy  executed  to  re- 
spondent an  assignment  for  the  remaining  $5,000  of  the 
legacy  left  her  by  her  late  husband.  The  respondent 
gave  to  Mrs.  Floumoy  his  nonnegotiable  promissory'  note 
for  $5,000,  which  was  made  due  and  payable  in  June, 
1917.  The  same  day  that  respondent  secured  the  assign- 
ment he  took  it  to  the  First  National  Bank  of  Albu- 
querque, and  assigned  it  to  the  bank,  taking  credit  for 
the  amount  thereof  on  an  idebtedness  which  he  owed 
the  bank. 

As  to  all  the  foregoing  facts  there  is  no  dispute.  We 
come  now  to  a  consideration  of  the  evidence  which  is 
more  or  less  conflicting. 

The  first  sharp  conflict  is  as  to  why  the  assignment 
was  given  to  respondent.  He  testifies :  That  Mrs.  Flour- 
noy  had  transferred  to  other  parties  the  remainder  of 
her  legacy ;  she  had  but  this  $5,000  left  unassigned.  He 
had  been  informed  by  Col.  Sellers,  of  Albuquerque,  who 
was  a  close  friend  to  Mrs.  Plournoy,  that  she  had  exe- 
cuted assignments  amounting  to  $40,000  against  her  ex- 
pected interest  in  the  community  property.  She  was 
owinjT  him  more  than  $2,000  outside  of  the  20  per  cent, 
which  he  was  to  receive  under  the  contract.  He  was 
afraid  he  would  not  receive  any  money  for  the  work 
done  and  to  be  done;  in  other  words,  that  she  would. dis- 
sipate her  entire  estate,  and  he  would  be  without  remun- 
eration for  the  great  amount  of  work  Hnd  labor  done  and 
to  be  done.  That  she  came  to  him  and  asked  him  if  she 
could  not  transfer  the  remaining  $5,000  to  her  son,  Lynn 
Welvert,  and  thus  place  it  beyond  her  creditors.  That 
he  told  her  she  could  not.  That  they  could  easily  set 
such  a  transfer  aside.  Then  she  asked  if  it  would  be 
any  better  for  her  to  transfer  it  to  respondent,  and  he 
told  her  it  would  not.  At  this  time  the  San  Francisco 
people  were  pressing  her  for  a  settlement  of  the  $1,400 
note,  or  rather  the  assignee  of  the  note  was  demanding 
payment.  She  was  seeking  to  get  this  money  beyond 
their  reach.    Respondent  states:     That  he  told  her  she 
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could  not  transfer  the  remainder  of  the  legacy  to  him 
because  creditors  could  set  it  aside.  That  that  would  be 
no  better  than  transferring  it  to  her  son.  That  she  then 
went  home,  and  he  got  to  thinking  about  his  situation, 
when  he  realized  that  she  was  trying  to  get  the  last 
$5,000  out  of  her  hands,  and  he  had  heard  she  had  made 
all  the  other  assignments  against  the  expected  interest 
in  the  community  property.  That  after  two  days  he 
sent  for  her,  and  told  her  she  could  transfer- the  $5,000  in- 
terest to  him,  not  to  defraud  her  creditors,  but  for  the 
bona  fide  purpose  of  securing  him  for  the  fees  due  and 
to  become  due;  that  if  she  would  make  the  transfer,  as 
he  owed  the  First  National  Bank,  he  would  take  the. as- 
signment to  it,  and  apply  it  at  once  on  money  he  owed 
the  bank,  so  that  there  could  be  no  possible  question  with 
the  creditors.  That  she  owed  him  between  $2,000  and 
$3,000,  and  he  hoped  she  would  owe  him  $8,000  or  $10,- 
000  more  when  community  property  case  was  settled; 
that  he  would  take  the  $5,000,  and  if,  in  the  end,  when 
the  litigation  was  terminated,  she  owed  him  more  than 
that,  she  would  only  be  required  to  pay  the  balance ;  if  she 
owed  him  less  he  would  refund.  That  she  made  the  as- 
signment to  him.  That  he  took  it  down  to  the  bank  and 
transferred  it  as  stated,  and  took  credit  therefor.  Two 
davs  later  he  says  she  returned  to  his  office  and  asked  him 
what  ate  had  to  show  for  the  $5,000  in  case  anything 
happened  to  him,  or  there  was  not  that  much  coming  to 
respondent.  She  asked  him  to  give  her  a  note  for  the 
total  amount.  This  he  did,  giving  her  the  nonnegotiable 
note  referred  to.  He  says  he  gave  her  the  note  for  the 
full  amount  so  as  to  put  upon  himself  the  burden  of 
proving  that  he  had  earned  any  amount  which  he  claimed 
as  an  offset. 

Mrs.  Flournoy's  story  of  the  transaction  is  quite  dif- 
ferent. She  says  the  assignment  was  made,  upon  re- 
spondent's suggestion,  to  place  that  amount  of  money 
beyond  the  reach  of  her  creditors,  in  other  words,  to  de- 
fraud her  creditors;  that  respondent  gave  her  the  note 
in  question  as  evidence  of  the  fact  that  he  owed  her  the 
amount  represented  by  the  assignment;  that  he  was  to 


JANUARY    TERM,    1920  105 


In  re  Barth,  26  N.  M.  93. 


pay  such  amount  to  her  when  he  collected  the  assign- 
ment. 

It  becomes  very  important,  in  so  far  as  this  phase  of 
the  accusation  is  concerned,  to  determine  which  account 
of  the  traaisaction  is  true.  If  respondent  told  the  truth 
about  the  matter,  while  his  action  was  not  very  com- 
mendable, it  would  hardly  justify  his  disbarment.  If, 
on  the  other  hand,  Mrs.  Flournoy's  atory  is  true,  re- 
spondent was  guilty  of  withholding  money  belonging  to 
his  client  and  appropriating  the  same  to  his  own  use. 
Under  the  facts  he  would  also  be  guilty  of  advising  his 
client  to  place  her  property  beyond  the  reach  of  her 
creditors,  and  thus  defraud  the  process  of  the  court. 
This  charge,  however,  is  not  laid  against  him  in  the  ac- 
cujsation,  and  will  not  be  considered.  He  did  collect  the 
$5,000,  used  it  for  his  own  personal  uses,  and  failed  and 
refused  to  account  to  his  client  therefor.  Prom  other 
facts  appearing  in  the  case,  which  story  is  entitled  to  be 
believed  ! 

Prior  to  the  filing  of  this  accusation,  respondent  has 
stood  high  in  this  state  as  a  citizen  and  a  lawyer.  He 
has  frequently  been  honored  by  the  people  of  the  county 
in  which  he  lives  and  of  the  state.  At  the  time  the  ac- 
cusation was  filed,  he  was  a  member  of  the  state  senate, 
and  the  members  of  this  court  have  always  had  the 
greatest  confidence  in  his  integrity.  In  no  case  would 
this  court  disbar  an  attorney,  and  thus  stigmatize  him 
as  unworthy  of  the  confidence  of  his  fellow  men,  thereby 
depriving  him  of  the  right  to  practice  a  profession  which 
years  of  toil  and  labor  have  earned  for  him,  unless  the 
evidence  irresistibly  requires  such  action.  What  are  the 
further  facts  properly  deducible  from  the  evidence  ? 

The  bank  was  pressing  respondent  for  the  payment 
of  his  indebtedness.  It  would  not  advance  money  to 
Mrs.  Floumoy  on  the  assignment,  but  took  it  and  ap- 
plied it  on  respondent 's  debts.  This  is  but  a  straw,  show- 
ing the  pressing  need  on  the  part  of  respondent  for 
money.    Of  course,  inability  on  the  part  of  a  lawyer  to 
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meet  his  obligations  does  not  tend  to  show  that  he  is  dis- 
honest and  unfit  to  practice  his  profession.  This  cir- 
cumstance is  stated  here  simply  to  show  motive. 

Mrs.  Flournoy  came  to  him  with  the  propostion  that 
she  was  ready  and  willing  to  transfer  this  portion  of  the 
legacy,  the  last  remaining,  to  defraud  her  creditors.  He 
did  not  advise  her  that  it  would  be  wrong  to  do  so.  He 
simply  told  her  that  it  could  not  be  done  successfully 
according  to  her  plans. 

Two  days  after  the  assignment  was  executed  respond- 
ent wrote  a  letter  to  Sam  Davis,  the  brother  of  Mrs. 
Flournoy,  in  which  he  said,  speaking  of  the  San  Fran- 
cisco creditors : 

"The  EUis  Land  &  Dock  Company  has  filed  suit  and  I  am 
taking:  steps  to  defend  the  suit  and  at  the  same  time  to  pro- 
tect your  sister's  interest,  so  that  they  cannot  take  her  last 
dollar  from  her  in  the  event  they  get  Judgrment." 

This  letter,  which  respondent  admitted  writing,  is 
wholly  irreconcilable  with  his  present  contention.  He 
himself,  testifying  as  a  witness  in  the  district  court,  in 
the  civil  suit  against  him  by  Mrs.  Flournoy,  could  give 
no  reasonable  or  satisfactory  explanation  of  this  letter. 
We  quote  from  his  testimony  as  follows: 

"Q.  Did  you  not  write  a  letter  to  Mr.  Davis  on  the  22d  of 
August,  1916,  two  days  after  you  got  this  assignment  (hand- 
ing paper  to  witness) ;  did  you  write  that  letter  to  Mr.  Davis 
at  that  time?  Can  you  tell  me  whether  you  did  or  not?  Is 
that  your  letter?     Is  that  your  signature?  A.  Yes,  sir. 

'*Q.  In  that  letter  you  say:  The  Ellis  Landing  &  Dock 
Company  had  filed  suit  and  I  am  taking  steps  to  defend  that 
suit  and  at  the  same  time  to  protect  your  sister's  interests,  so 
that  they  cannot  take  her  last  dollar  from  her  in  the  event 
that  they  get  the  judgment.*  What  steps  were  you  taking  to 
protect  her  interests  so  that  they  could  not  collect  the  judg- 
ment if  they  got  it?  A.  I  don't  know  to  what  they  refer,  ex- 
cept that  I  had  given  her  a  note,  Mrs.  Flournoy  a  note,  so 
that  if  there  was  any  amount  over  that  she  didn't  owe  me 
at  the  time,  that  she  would  get  that.  I  had  agreed  to  give 
Mrs,  Flournoy  back  any  amount  over  the  amount  due  me  out 
of  tiie  $5,000. 
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"Q.  Well,  now,  just  how  would  that  protect  her  interests 
agrainst  these  San  Francisco  people?  Will  you  explain  that? 
A.  Well,  that  is  the  only  way  that  I  know  of  that  it  might 
have. 

"Q.  Isn't  it  true  that  what  you  had  in  mind  was  the  fact 
that  you  had  grot  an  assigrnment  of  that  so  that  these  people 
could  not  get  that  away  from  her?     A.     No,  sir,  it  was  not. 

"Q.  This  was  two  days  or  one  day  after?  A.  I  think  that 
"was  written  the  day  after  the  assignment  was  given. 

"Q.  And  you  tell  the  court  that  you  didn't  mean  in  that 
that  you  were  getting  this  l^acy  away  so  that  the  San  Fran- 
cisco people  could  not  get  it.  A,  No,  sir;  I  mean  to  tell  the 
court  that. 

"Q.  If  you  can  give  any  other  reason  than  that,  please  give 
it.  A.  I  see  no  reason  why  I  should  give  my  explanation. 
You  have  given  yours. 

'*Q.  If  you  have  any  other  explanation,  give  it  now.  A. 
That  is  the  only  explanation  that  I  have.  That  I  had  pro- 
tected myself  as  far  as  I  was  concerned  as  to  what  she  owed 
me,  and  that  under  these  circumstances  those  people  could 
not  take  this  from  her  because  she  had  paid  me  for  past  and 
future  services  and  the  money  expended  for  her. 

"Mr.  Wood:  I  offer  that  in  evidence,  (The  paper  referred 
to  was  then  marked  Plaintiff's  Exhibit  AK,  and  received  in 
evidence.) 


"Q.  How  was  that  protecting  her?  I  can  see  how  it  was 
protecting  you.    A.    It  was  protecting  her  because  if  the  San  | 

Francisco  people  took  the  $5,000  that  she  had  on  their  Judg-  [ 

ment,  that  would  be  taking  $5,000  for  something  that  they 
had  never  given  her  any  value  for.  If  she  paid  it  to  me.  she 
wacT  paying  me  what  she  owed  me,  as  she  was  paying  me  for 
services  in  her  own  case.  If  the  San  Francisco  people  took 
it,  she  would  still  be  out  the  money  that  she  owed  me. 

"Q.  And  if  you  took  it.  she  would  still  be  out  the  money 
she  owed  them.  A.  That  is  for  the  court;  that  is  argumenta- 
tive.    I  think  it  was  protecting  her." 

In  this  letter,  of  course  he  referred  to  the  assignment 
just  made  to  him,  and  placed  his  interpretation  upon  it. 

Another  strong  circumstance  which  tends  to  discredit 
respondent's  story.  If  he  told  the  truth  about  the  trans- 
action, why,  instead  of  giving  a  note  back  to  Mrs.  Flour- 
noy  for  $5,000,  did  he  not  embody  the  transaction  and 
agreement  into  a  written  contract  t  If  his  story  was  true, 
the  parties  had  nothing  to  conceal. 
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Sam  Davis,  the  brother,  testified  that  in  November, 
1917,  respondent  was  in  Indianapolis,  and  that  he  had 
a  conversation  with  him,  in  which  respondent  told  him 
that  he  had  taken  the  assignment  of  $5,000  from  Mrs. 
Flournoy  in  order  to  prevent  creditors  from  reaching 
the  fund.  Respondent  admits  that  he  was  in  Indian- 
apolis, that  he  talked  with  Davis,  but  he  denies  that  he 
made  this  statement. 

Respondent  collected  the  money  due  on  the  assign- 
ment October  15,  1917,  together  with  other  moneys,  which 
will  be  adverted  to  later.  He  turned  it  over  to  the  bank 
on  the  assignment  which  it  held.  He  did  not  advise 
Mrs.  Flournoy  that  it  had  been  paid,  but  in  letters  to 
her,  to  her  son,  Lynn  Welvert,  he  covertly  concealed  the 
fact.  For  example,  on  November  1,  1917,  he  wrote  Mrs. 
Flournoy  a  letter  advising  her  that  he  had  received  from 
the  executrix  the  sum  of  $1,335,  being  the  amount  of 
the  widow's  allowance.  He  sent  her  no  money,  however, 
but  showed  charges  against  this  fund  of  $1,556.55,  in- 
cluding $267  attorney's  fees.  He  had  at  this  time  in  his 
hands  belonging  to  his  client,  assuming  that  the  $5,000 
was  her  property,  more  than  $7,000.  He  had  collected 
every  cent  from  the  executrix  that  was  coming  to  her, 
except  such  sum  as  she  might  thereafter  recover  in  the 
community  property  suit  and  from  the  insurance.  There 
had  been  a  final  settlement  between  the  executrix  and*  re- 
spondent, as  Mrs.  Flournoy 's  attorney,  to  that  date.  The 
furniture  judgment,  so  called,  had  become  final  and  un- 
appealable, and  that  judgment  and  the  costs  were  de- 
ducted.    Yet  respondent  writes  his  client: 

"Now  your  brother  has  sent  his  assigrnment  for  coHectlon 
and  I  think  it  wiU  be  paid  soon, 

"The  balance  of  the  money  due  you  is  held  out  by  Mr.  Mc- 
Millen  [the  attorney  for  the  executrix]  until  the  case  is  de- 
cided as  he  wants  to  be  protected,  so  he  says,  in  case  they  fail 
to  recover  costs  from  you,  and  in  order  to  pay  the  judgment 
against  you  for  the  furniture  and  the  costs  of  the  note  that  the 
bank  sued  on. 

**As  far  as  the  furniture  case  is  concerned,  it  will  be  several 
months  yet  before  that  is  decided,  but  I  think  the  Supreme 
Court  will  decide  that  in  our  favor  also.** 
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As  we  shall  see  later,  this  information  about  the  Sam 
Davis  assignment  was  false.  This  letter  is  not  consist- 
ent with  honesty  and  fair  dealing  between  client  and 
attorney.  He  had  not  taken  an  appeal  in  the  furniture 
case,  and  the  time  for  so  doing  had  expired.  There  was 
no  money  withheld  until  a  case  should  be  decided,  for, 
as  stated,  the  judgment  evidently  referred  to  had  be- 
come final  and  unappealable.  The  executrix  had  ap- 
propriated something  like  $3,000  to  the  payment  of  the 
judgment  and  costs  referred  to,  but  this  had  been  taken 
up  by  interest  due  on  the  legacy,  amounting  to  approxi- 
mately that  sum.  Respondent  did  not  frankly  and  truth- 
fully state  the  facts  to  his  client;  he  owed  it  to  her  to 
advise  her  fully  as  to  the  moneys  collected,  and  we  can 
conceive  of  no  valid  excuse  for  his  failure.  After  this 
letter  was  written,  other  letters  and  communications 
passed  between  respondent  and  his  client,  in  none  of 
which  did  he  tell  her  that  he  had  collected  this  $5,000 
or  other  mone^^s  later  referred  to.  Finally,  in  January, 
1918,  Mrs.  Ploumoy  consulted  Mr,  Harry  W.  Hanson,  a 
lawyer  of  Los  Angeles,  and  a  friend  to  her  father  and 
mother.  To  him,  Mrs.  Ploumoy  evidently  told  the  same 
story  about  the  assignment  which  she  told  here  on  the 
stand.  She  also  showed  him  a  letter  from  Sam  Davis, 
telling  her  that  respondent  had  collected  all  her  money 
and  the  money  on  his  assignment.  Hanson  wrote  to  re- 
spondent, under  date  of  January  24,  1918,  as  follows 
(omitting  unimportant  portions) : 

"Mrs.  Flournoy,  I  regret  to  say.  is  in  a  very  bad  state  of 
health,  no  smaU  portion  of  which  of  course  is  due  to  the  legral 
troubles  she  has  had  in  connection  with  her  late  husband's 
estate.  She  has  given  me  a  general  power  of  attorney,  a  copy 
of  which  I  inclose  herewith,  and  thereunder  It  shall  be  my 
purpose  to  assist  in  any  way  that  I  can  in  the  matters  in  which 
she  is  interested.  I  do  not  intend,  and  I  wish  you  to  distinctly 
to  understand  that  I  am  not  endeavoring  to  catapult  myself 
into  the  matters  of  litigation  which  you  are  handling.  I  do, 
however,  desire  to  be  advised  of  the  present  status  of  the  mat- 
ters concerning  which  I  shall  inquire  and  will  endeavor  to 
ask  no  more  than  Mrs.  Flournoy  herself  would  be  Justified  in 
asking  under  the  circumstances. 

"As  nearly  as  I  can  determine  from  what  she  has  stated  to 
me  and  such  correspondence  as  she  has  delivered  to  me,  her 
matters  stand  substantially  as  follows: 
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"She  is  entitled  to  $20,000.00  under  the  second  paragraph  of 
Mr.  Flournoy's  will,  together  with  interest  thereon  at  the  rate 
of  eight  per  cent,  per  annum,  payable  monthly  from  the  date 
of  Mr.  Flournoy's  death^  Against  this  fund  she  appears  to 
have  given  the  following  assignments: 

"(1)      To  Mr.  Field  of  your  city.  $6,000.00; 

**(2)     To  her  brother,  Sam  Davis,  of  Indianapolis,  $5,000.00; 

*'(3)  To  the  First  National  Bank  of  Albuquerque, 
$4,000.00;  and 

"(4)  To  yourself  $5,000.00  offset  by  a  note  given  by  you  in 
her  favor  for  $5,000.00,  which  latter  transaction  was  done  she 
says  upon  your  advice  for  the  purpose  of  protecting  her  from 
possible  claims  or  suits  against  moneys  coming  to  her  from 
the  estate." 

**In  a  letter  from  Sam  Davis  to  Mrs.  Flournoy  dated  Jan- 
uary 2,  1918,  he  says  that  he  had  written  you  and  had  received 
a  reply  to  the  effect  that  you  had  received  all  of  this  money 
for  Mrs.  Flournoy.  If  this  is  the  fact,  she  desires  that  that 
money  be  forwarded  to  her  at  this  address  as  she  says  she  is  in 
serious  need  of  funds." 

Here  we  find  respondent  confronted  with  the  state- 
ment that  Mrs.  Flournoy  had  given  him  this  assignment 
for  the  purpose  of  protecting  her  from  possible  claims  or 
suits  and  to  save  the  money  coming  to  her  from  the 
estate,  and  that  it  was  given  upon  his  advice.  Also 
there  was  a  statement  that  he  had  collected  the  money 
and  a  demand  for  its  transmittal.  The  claim  thus  made 
to  him  was  wholly  inconsistent  with  his  statement  of  the 
transaction,  and  naturally  it  would  be  supposed  that  he 
would  at  once  set  the  Los  Angeles  attorney  right  on  the 
matter. 

On  January  29,  respondent  replied  to  this  letter  stat- 
ing that  he  was  very  busy  in  court,  and  that  he  would 
not  have  time  to  answer  the  letter  in  full  for  several 
days,  **but  will  do  so  in  detail  as  soon  as  I  possibly  can.'' 
On  February  9th,  Mr.  Hanson  advised  respondent,  by 
letter,  that  Mrs.  Flournoy  was  very  much  worried  over 
her  financial  affairs  and  was  ill,  and  that  if  respondent 
would  send  a  full  statement  it  would  greatly  assist  Han- 
son in  explaining  matters  to  her.  From  thence  until 
April  28,  letters  passed  between  Hanson  and  respondent, 
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yet  not  in  a  single  instance  did  respondent  contradict 
the  statement  contained  in  Hanson's  letter  of  January 
29th  to  the  effect  that  he  had  taken  the  assignment  of 
$5,000  for  the  protection  of  Mrs.  Plournoy  against  her 
creditors.  In  a  letter  of  April  28th,  more  than  five 
months  after  he  had  received  the  moneys  from  the  execu- 
trix, he,  for  the  first  time,  set  forth  the  contention  which 
he  urged  in  his  defense  in  this  court.  The  material  part 
of  this  letter  reads  as  follows: 

"I  most  certainly  appreciate  the  seriousness  pf  the  state- 
ments made  to  you  by  Mrs.  Flournoy  and  expressed  in  your 
letter  which  awaited  me  on  my  return  from  the  East,  The 
statement  is  not  correct  that  Mrs.  Flournoy  merely  assiirned 
to  me  the  $5,000  and  that  I  promised  to  pay  them  to  her  im- 
mediately upon  receiving  them  from  the  executrix. 

"I  had  won  for  Mrs.  Flournoy  an  electric  auto,  had  won  ex- 
emptions in  Jewelry,  furniture,  etc.,  and  I  was  entitled  to 
twenty  per  cent,  of  their  value.  I  had  won  a  suit  against  her 
for  $1,800  and  we  thought  that  I  was  entitled  to  $360  on  it — it 
has  since  been  reversed  and  so  I  am  not  entitled  to  it.  She 
owed  me  fees  on  three  other  suits  which  I  was  handling  for 
her  outside  of  the  estate  suits.  She  was  being  sued  for  $1,400 
and  threatened  with  suit  for  $7,500  more  on  account  of  a  land 
deal  in  San  Francisco.  She  had  assigned  all  that  was  coming 
to  her  from  the  estate  except  $5,000.  The  attorney  for  the 
executrix  was  attorney  for  the  San  Francisco  parties.  She 
wanted  me  to  go  to  San  Francisco  on  that  matter  and  had  no 
money  to  pay  me  either  a  fee  or  my  expenses.  She  was  afraid 
that  they  would  garnishee  her  remaining  $5,000  and  proposed 
to  assign  to  her  son.  I  advised  her  that  such  an  assignment 
would  avail  her  nothing  and  then  she  suggested  assigning  to 
me  and  I  advised  her  that  such  an  assignment  would  not 
stand,  but  suggested  that  inasmuch  as  I  would  have  much 
more  than  that  amount  coming  from  her  when  her  cases  were 
concluded;  that  I  owed  the  First  National  Bank  here  $5,000, 
that  if  she  would  assign  that  to  me  I  would  turn  it  right  over 
to  the  bank  and  that  such  an  assignment  would  be  valid  be- 
cause she  would  have  a  right  to  pay  me  for  past  and  future 
services,  that  I  would  advance  and  take  care  of  the  costs  in 
all  her  cases  in  the  future,  which  were  then  pending  and  when 
we  finally  settled  our  affairs  that  I  would  credit  her  with  the 
$5,000,  I  said  that  I  would  give  her  my  note  for  the  $5,000 
and  if  at  the  time  we  settled  I  did  not  have  that  much 
coming  to  me  I  would  immediately  pay  her  the  difference. 
She  agreed,  gave  me  the  assignment  and  I  immediately  turned 
it  over  to  the  bank.     I  gave  her  my  note. 

"Outside  the  assignment  I  have  received  on  Mrs.  Flournoy's 
account  $2,021.30  and  I  have  paid  out  for  her  account  some- 
thing over  $2,300.     I  have  not  the  time  right  now  to  make 
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an  itemized  report  of  the  expenditures  but  I  will  return  from 
Arizona  on  the  fifth;  the  following:  week  we  will  take  further 
testimony  in  the  community  property  case  which  I  have  had 
reopened  for  that  purpose.  Following  that  I  will  go  in  to 
Los  Angreles  and  we  will  have  a  thorough  understanding  of 
this  matter  and  you  shall  be  the  Judge." 

Would  a  man  rest  for  three  months  under  a  charge 
that  he  was  withholding  $5,000  belonging  to  another, 
which  he  had  taken  to  defraud  the  creditors  of  the  other, 
and  that  he  had  promised  to  pay  over  the  money  when 
collected,  witliout  a  denial  thereof,  if  it  was  not  true? 
It  is  beyond  belief  that  he  would  do  so.  From  the  facts 
it  is  evident  that  respondent  was  deeply  involved  finan- 
cially; he  was  hopeful  of  receiving  financial  assistance, 
which  failed  to  materialize.  He  was  putting  oflf  the  day 
of  accounting  from  day  to  day;  he  did  not  care  to  take 
a  position  on  the  matter  in  January,  1918,  because  of 
t*he  hope  that  he  would  soon  raise  the  money  and  be  able 
to  adjust  matters.  Finally,  in  April,  realizing  that 
further  delay  was  hopeless,  he  wrote  the  letter,  laying 
claim  to  the  money  for  the  first  time  as  his  own.  We  be- 
lieve no  reasonable  man  can  come  to  any  other  conclusion. 

In  addition  to  the  cold  facts  shown  by  the  record,  in 
many  instances,  as  will  appear  later,  respondent,  while 
testifying  as  a  witness,  misstated  the  truth;  hence  his 
account  of  this  transaction  is  not  entitled  to  the  credit 
which  might  otherwise  be  accorded  to  it. 

[1,  2]  From  the  evidence  we  find  that  Mrs.  Flour- 
noy  made  the  assignment  in  question  to  respondent  for 
the  purpose  of  defrauding  her  creditors,  under  an  agree- 
ment upon  the  part  of  respondent  to  account  for  the 
same  when  it  was  collected.  That  he  failed  to  account 
for  the  money  is  admitted.  Likewise  the  fact  that  he 
appropriated  it  to  his  own  use.  The  accusation,  it  is 
true,  charged  that  respondent  took  the  assignment  under 
an  agreement  to  render  Mrs.  Flournoy  financial  assist- 
ance from  time  to  time  as  she  might  require  it ;  that  he 
failed  to  render  such  assistance  and  collected  the  money, 
and  failed  to  account  for  it.     Mrs.  Flournoy  testified 
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that  he  took  it  to  keep  her  creditors  from  reaching  it, 
and  that  he  also  promised  to  render  her  financial  as- 
sistance, which  he  failed  to  do.  The  facts  established  do 
not  warrant  the  conclusion  that  he  had  promised  to  ad- 
vance her  money  from  time  to  time.  The  gravamen  of 
the  offense  charged,  however,  was  the  failure  to  account 
for  the  money  and  appropriating  the  same  to  his  own 
use.  Respondent  had  not  paid  over  the  money  at  the 
time  of  the  hearing  in  this  court,  and  here  claimed,  as 
heretofore  stated,  that  the  money  was  rightfully  his. 

The  fourth  count  of  the  accusation  charges  respond- 
ent with  the  collection  of  the  $5,000  referred  to  in  the 
foregoing  discussion  under  the  assignment,  and  in  ad- 
dition thereto  the  sum  of  $686.30  under  the  widow's  al- 
lowance; the  appropriation  of  the  moneys  to  his  own 
use,  and  his  failure  and  refusal  to  account  therefor. 

On  October  15,  1917,  respondent  collected  from  the 
executrix  moneys  admittedly  belonging  to  Mrs.  Flournoy, 
amounting  to  between  $1,500  and  $2,000,  the  exact 
amount  being  immaterial  here,  but  it  probably  was  in 
the  neighborhood  of  $1,800.  This  collection  was  outside 
the  assignment,  and  was  made  up  of  an  item  of  $950 
balance  over  on  the  Sam  Davis  assignment,  $686.30  on 
the  widow's  allowance,  the  balance  being  withheld  by 
the  executrix  to  pay  the  judgment  in  the  furniture  suit 
or  some  other  charge,  interest  $233.33,  and  possibly  other 
small  items.  The  only  advice  he  gave  his  client  in  re- 
gard to  these  collections  was  the  letter  of  November  1, 
in  which  he  erroneously  state  that  he  had  collected  thir-x 
teen  hundred  odd  dollars  on  the  widow's  allowance,  and 
against  which  he  showed  credits  of  more  than  $1,600. 
He  had  charged  certain  fees  and  disbursments  against 
this  money,  holding  the  $5,000  assignment  intact,  or, 
rather,  claiming  that,  in  addition  to  earned  fees  and  dis- 
bursements in  other  matters.  This  claim  apparently  was 
put  forward  in  an  attempt  to  justify  the  failure  to  ac- 
count to  his  client  for  this  money.  In  other  words,  he 
testified  as  a  witness  that  the  $5,000  assignment  was  not 
to  be  used,  or  its  proceeds  rather,  for  the  payment  of 
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costs  and  expenses,  and  earned  fees  in  matters  other 
than  the  community  proper  suit.  He  says  this  assign- 
ment waa  to  be  held  as  collateral  security  for  the  ex- 
pected big  fee,  and  that  Mrs.  Flournoy  was  to  pay  him 
these  other  fees  and  expenses,  costs,  and  charges  as  they 
were  earned.  His  statements  in  regard  to  the  matter 
were  more  or  less  conflicting,  but  his  explanation  given, 
in  answer  to  questions  by  a  member  of  the  court,  is  as 
above  stated.  This  explanation  only  could  justify  the 
retention  of  these  outside  items,  for  if  the  services  and 
expenses  referred  to  were  properly  chargeable  against 
the  $5,000  which  he  had  had  in  his  hands,  or,  rather,  had 
had  the  use  and  benefit  of  for  more  than  a  year,  then  he 
could  not  possibly  justify  the  retention  of  the  smaller  ' 
it^m.  While  testifying  as  a  witness,  and  giving  for  the 
first  time  an  account  of  the  transaction  and  conversation 
leading  up  to  the  assignment  of  the  $5,000  item,  he  said 
that  Mrs.  Flournoy  was  indebted  to  him  in  more  than 
$2,000  for  services  rendered  outside  the  written  contract 
of  employment,  not  contingent  upon  the  outcome  of  the 
**big  case,"  and  for  money  expended  on  her  behalf;  that 
he  had  made  a  trip  to  El  Paso  for  her  at  his  own  expense ; 
that  she  was  asking  him  to  go  to  San  Francisco  for  her, 
and  she  had  no  money  with  which  to  pay  his  expenses, 
and  that  he  used  all  this  argument  in  explaining  to  her 
why  she  had  the  right  to  assign  to  him  the  $5,000  item, 
and  why  such  an  assignment  would  be  good  as  against 
creditors.  Had  he  applied  the  $5,000  for  the  purpose  of 
paying  these  various  items,  of  course  Mrs.  Flournoy 
would  clearly  have  been  entitled  to  the  other  moneys 
collected  outside  of  this  item. 

His  account  to  this  court,  viz.  that  no  l>art  of  this 
$5,000  item  was  to  be  used  for  current  expenses  and  fees 
which  he  might  earn  outside  the  **big  case,''  but  that 
these  items  were  to  be  taken  care  of  by  Mrs.  Flournoy 
from  time  to  time,  will  not  stand  analysis.  He  was  tak- 
ing the  last  $5,000  which  Mrs.  Flournoy  could  expect 
from  the  legacy.  Her  brother  had  taken  an  assignment 
of  $5,000  in  which  she  might  expect  a  $3,000  advance- 
ment to  enable  her  to  live.     He  knew,  or  should  have 
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known,  that  the  interest  on  the  legacy  would  be  con- 
sumed in  taking  care  of  judgments  a;gainst  his  client; 
that  she  was  owing  for  the  $1,400  judgment  which  Wein- 
man had  paid ;  that  when  he  took  the  big  assignment  she 
was  practically  stripped  of  means  of  raising  cash,  so  he 
must  have  known  that  she  would  have  no  way  of  paying 
him  these  costs  and  charges  as  they  were  earned  from 
time  to  time.  He  also  knew  that  she  was  Isxpecting 
this  money,  and  that  she  thought  it  was  to  be  paid-  over 
in  September;  he  knew  by  letters  from  her  and  from 
her  son,  and  later  from  her  Los  Angeles  attorney,  that 
she  was  expecting  the  money,  and  was  claiming,  not  only 
the  smaller  items,  but  the  $5,000.  He  was  advised  from 
time  to  time  that  she  was  ill,  caused  by  worrying  over 
her  affairs.  He  was,  within  two  months  after  he  had 
collected  the  money,  and  after  he  had  already  spent  it, 
negotiating  a  loan  for  her  on  her  Albuquerque  lots,  here- 
tofore mentioned,  for  the  purpose  of  paying  $1,400  or 
more  to  free  the  lots  from  the  Weinman  debt,  and  ad- 
vising her  to  make  the  loan  for  $500  more  in  order  to 
get  money  to  tide  her  over.  He  did  make  the  loan,  and 
sent  her  the  $500.  During  all  this  time  from  October^ 
15th  to  April  28th  the  following  year,  he  failed  to  render 
her  a  statement,  to  tell  her  what  amount  he  had  collected, 
and  that  he  had  applied  it  on  accounts  which  she  was 
owing  to  him.  He  owed  to  his  client  the  duty  of  keep- 
ing her  advised  as  to  all  these  matters,  yet  we  find  him 
deceiving  her.  He  told  her  November  1,  1917,  in  a 
letter  that  he  had  collected  the  widow's  allowance,  and 
rendered  her  a  statement,  showing  that  he  had  applied 
the  same  on  certain  debts,  and  showing  a  balance  still 
due  him.  It  is  an  admitted  fact  that  respondent  de- 
posited this  money,  and  the  $5,000  received  on  the  Davis 
assignment  in  his  personal  account  with  the  First  Na- 
tional Bank  on  October  15,  1917,  and  that  the  same  had 
all  been  paid  out  by  him,  for  his  own  use  and  benefit, 
within  15  or  20  days.  He  did  not  have  it  between  that 
date  and  the  19th  of  December  thereafter.  Then  he  re- 
ceived $5,000  from  Ramon  Garcia,  with  which  he  bought 
three  drafts,  one  for  $4,050,  which  he  sent  to  Sam  Davis, 
one  for  $450,  and  one  for  $500.    These  latter  amounts 
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were  the  amount  of  money  he  was  owing  to  Mrs.  Flour- 
noy  as  the  balance  which  was  coming  to  her  on  the  Sam 
Davis  assignment.  In  the  district  court  he  said  that  he 
had  sent  her  a  draft  for  $500  at  that  time,  and  that  he 
had  applied  the  $450  on  debts  which  she  owed.  At  the 
time  he  gave  this  testimony  he  did  not  admit  that  he  had 
secured  the  money  from  Ramon  Garcia,  but  testified  that 
he  had  it  all  the  time  from  the  time  he  had  collected  it 
until  he  paid  it  out;  that  it  had  been  in  the  form  of  a 
draft  or  other  similar  paper;  that  he  had  simply  on  the 
19th  day  of  December  purchased  the  three  drafts  men- 
tioned. At  the  time  he  gave  this  testimony  he  said  the 
bank  was  not  able  to  find  the  returned  drafts ;  that  they 
had  made  search.  Later,  and  before  he  gave  his  testi- 
money  here,  the  bank  did  find  the  canceled  drafts,  and 
they  disclosed  that  he  had  not  sent  the  $500  to  Mrs. 
Flournoy  at  that  time ;  that  he  had  purchased  the  drafts 
as  indicated ;  that  the  $500  draft  was  held  by  him  until 
the  31st  of  December,  when  it  was  deposited  to  his  own 
I)ersonal  account  and  the  money  was  used  by  him.  We 
are  compelled  to  find  the  respondent  guilty  under  the 
fourth  count  of  the  accusation. 

The  seventh  count  of  the  amended  accusation  reads  as 
follows : 

"That  on  the  15th  day  of  October,  1917,  A.  B.  McMiUen, 
as  attorney  for  Mrs.  Andros,  the  executrix  of  the  last  will 
and  testament  of  M.  W^  Flournoy,  deceased,  paid  to  Isaac 
Barth,  attorney  for  Sam  Davis,  assignee  of  Mrs.  Jeanette  W. 
Flournoy,  the  sum  of  $5,000.  On  the  same  date  the  said  Issiac 
Barth  deposited  the  said  amount  to  his  personal  credit  in  the 
First  National  Bank  of  Albuquerque,  N.  M.,  and  within  the 
course  of  one  week  thereafter  disbursed  said  sum  of  $5,000 
in  various  small  amounts,  except  one  item  of  $3,500.  That  on 
the  3d  or  4th  day  of  December,  1917,  or  thereabouts,  the  said 
Isaac  Barth  wrote  the  said  Sam  Davis  to  the  effect  that  the 
said  Isaac  Barth  had  not  received  the  said  sum  of  $5,000,  and 
that  the  said  Sam  Davis  should  exercise  patience,  and  that 
upon  the  return  of  the  said  Isaac  Barth  to  Albuquerque  he 
would  collect  the  said  sum  of  $5,000,  and  remit  the  same  to 
the  said  Sam  Davis.  Whereas,  in  truth  and  in  fact,  the  said 
$5,000  had  already  been  collected  by  the  said  Isaac  Barth,  and 
that  said  letter  was  deceitful,  and  a  deception  practiced  by 
the  said  Isaac  Barth  upon  his  said  client,  and  thereby  the  said 
Isaac  Barth  was  guilty  of  misconduct  and  unprofessional  con- 
duct." 


JANUARY    TERM,    1920  117 


In  re  Barth,  26  N.  M.  93. 


MaDy  of  the  facts  have  already  been  stated  upon  which 
this  charge  is  based.  Respondent  by  his  answer  ad- 
mitted that  he  had  collected  the  money,  but  he  denied 
that  the  relation  of  attoroiey  and  client  existed  between 
himself  and  Davis.  He  admitted  that  he  collected  the 
money  on  the  15th  day  of  October,  1917,  and  that  he 
did  not  remit  to  Davis  until  the  19th  day  of  December 
thereafter;  that  he  delayed  the  settlement  in  order  to 
ascertain  from  Davis  the  amount  which  he  claimed  that 
he  had  advanced  for  Mrs.  Flournoy,  and  to  get  Mrs. 
Flournoy's  approval  of  such  account. 

On  September  24,  1917,  respondent,  knowing  that  the 
legacy  would  soon  be  paid  by  the  executrix,  wrote  to 
Sam  Davis  at  Indianapolis,  Ind.,  as  follows : 

"Have  today  got  an  order  from  the  district  court  here  re- 
quiring Mrs.  Andros  to  show  cause  why  she  should  not  be 
punished  for  criminal  contempt  for  failing  to  pay  the  allow- 
ance to  your  sister  after  the  Supreme  Court  has  decided  that 
case  in  her  favor  and  she  must  show  cause  on  the  29th. 

"If  you  will  send  me  your  assignment  and  indorse  on  the 
back  an  authority  to  collect  it,  I  will  make  a  demand  for  it. 
and  if  it  is  not  paid  immediately  I  will  bring  suit. 

"Am  very  much  inclined  to  believe  that  if  I  go  after  it  they 
will  pay  it  as  they  have  not  had  very  mui;h  luck  with  their 
side  of  these  lawsuits.  Give  this  immediate  attention,  and 
I  think  we  can  get  your  money  within  the  next  two  weeks/' 

On  October  2  Davis  sent  the  assignment  to  respondent, 
and  gave  him  a  power  of  attorney  to  collect  it.  Re- 
spondent presented  it  to  the  executrix  or  her  attorney 
on  the  15th  of  October,  and  it  was  paid  to  respondent. 
He  took  the  money  to  the  First  National  Bank,  deposited 
it  to  his  credit,  and  spent  it  all  within  15  or  20  days  for 
his  own  personal  use  and  benefit.  Respondent  did  not 
even  advise  Davis  up  to  November  10  that  he  had  re- 
ceived the  assignment  from  him.  He  probably  did  not 
so  advise  him  until  the  17th  of  November,  when  he  saw 
Davis  in  person  in  Indianapolis.  Davis  wrote  him  two 
urgent  letters,  one  on  October  15th  and  another  on  No- 
vember 10th,  urging  respondent  to  advise  him  whether 
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he  had  received  the  assignment.  On  the  17th  of  Novem- 
ber respondent  went  through  Indianapolis  on  his  way 
to  Washington  City,  stopped  off,  and  saw  Davis  and  had 
a  talk  with  him,  and  Davis  states  respondent  told  him 
he  had  not  been  able  to  collect  the  money  due  on  his 
assignment.  Respondent  admits  that  on  that  date  he 
saw  Davis  and  talked  with  him  about  the  matter,  and 
purposely  deceived  him;  that  it  was  possibly  ill  ad- 
vised, but  he  did  it  to  keep  him  from  demanding  a  settle- 
ment until  respondent  had  ascertained  definitely  the 
amount  of  money  Davis  had  advanced  for  Mrs.  Plournoy. 

Davis  became  uneaSy,  and  consulted  an  Indianapolis 
attorney,  who  wrote  to  Mr.  John  P.  Simms,  a  lawyer 
of  Albuquerque,  who,  on  November  27th  advised  the  In- 
dianapolis attorney  that  the  item  had  been  paid  to  re- 
spondent on  the  15th  of  October.  On  November  30,  Davis 
wrote  respondent,  advising  him  that  he  had  been  in- 
formed that  the  assignment  had  been  paid,  and  asking 
for  a  remittance.  On  December  5  respondent  wrote 
Davis  as  follows : 

•*Have  had  a  talk  with  the  executor,  and  they  say  that  it 
win  not  be  necessary  to  brinK  a  suit  to  recover  that  amount 
due  on  your  assigrnment,  and  that  they  will  endeavor  to  raise 
the  money  so  as  to  pay  it  and  at  the  furtherest  delay,  it  will 
not  be  more  than*  30  days  until  they  have  paid  your  assisrn- 
ment  in  full.  I  think  this  is  better  than  having:  any  trouble 
about  it  and  I  also  think  that  they  are  interested  in  getting 
the  thing  closed  up  and  will  probably  pay  it  before  the  first  of 
the  year." 

On  October  25th,- 10  days  after  he  had  collected  the 
money,  respondent  wrote  Lynn  Welvert,  and  in  regard 
to  the  Davis  assignment  said : 

*'Your  uncle  has  sent  his  assignment  to  be  collected  but 
he  has  not  been  paid  yet,  but  before  he  is  paid  I  want'  to  have 
you  send  me  the  copy  of  your  mother's  agreement  with  him 
and  also  let  me  know  how  much  money  he  has  advanced  to 
her.  He  says  that  in  addition  to  the  $1,900  which  she  owed 
him  that  he  has  sent  her  $1,800.  Please  let  me  know  if  this 
is  correct  so  that  when  the  amount  is  paid  I  can  send  him 
exactly  what  is  due  him." 

On  November  1  he  wrote  Mrs.  Flournoy,  and,  among 
other  things  said  to  her : 
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"Now  your  brother  has  sent  his  assignment  for  coUeotion, 
and  I  think  it  will  be  paid  soon,  and  he  claims  that  you  owe 
him  $3,785.00.  and  I  am  sending-  you  herewith  the  bill  which 
he  sent  me.  If  that  is  correct  we  will  send  him  the  $3,786.00 
out  of  that  money  for  you." 


Respondent  admitted  on  the  stand  that  he  had  de- 
ceived Sam  Davis  as  to  the  fact  that  he  had  collected 
the  assignment  in  question;  admitted  that  he  had  pur- 
posely deceived  Mrs.  Plou^noy  and  Lynn  Welvert,  her 
son.  He  attempted  to  justify  his  action  as  follows: 
First.  He  claimed  that  the  relation  of  attornev  and 
client  did  not  exist  between  himself  and  Davis;  conse- 
quently he  owed  Davis  no  duty.  Second.  He  was  fear- 
ful, if  he  advised  Mrs.  Flournov  that  he  had  collected 
the  full  amount  of  the  assignment,  that  she  would  in- 
sist that  he  sihould  send  the  full  $5,000  to  her;  that  he 
was  fearful  that  if  he  did  not  obtain  an  agreement  be- 
tween Davis  and  his  sister  as  to  the  amount  to  which 
each  was  entitled  that  litigation  would  result. 

We  think  the  letter  respondent  wrote  Davis,  asking 
that  he  send  the  assignment  to  him  for  collection,  clearly 
establishes  the  relation  of  attorney  and  client.  The  fact 
that  respondent  collected  no  fee  is  of  no  consequence. 
He  told  Davis  that  if  it  was  not  paid  he  would  bring 
suit,  and,  if  he  was  not  representing  him  as  attorney, 
we  fail  to  see  where  he  expected  to  get  the  authority 
to  bring  the  suit.  Of  course  he  should  not  have  taken 
the  item  for  collection,  because  his  duty  to  Mrs.  Flour- 
noy,  who  had  an  interest  in  the  assignment,  or  the  money 
to  be  collected,  and  who  was  entitled  to  an  accounting 
from  Davis,  might  have  conflicted  with  his  duty  to  Davis. 

He  says  he  purposely  wrote  Davis  for  the  assignment 
so  that  he  could  get  the  matter  into  his  hands  and  pro- 
tect Mrs.  Flournoy's  interest.  This  action  cannot  be 
justified  under  any  theory,  regardless  of  whether  he 
was,  or  was  not,  attorney  for  Sam  Davis.  He  had  no 
right  to  get  possession  of  this  money,  in  the  manner  he 
did,  for  any  such  purpose. 
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Respondent  did  not  pay  Davis  until  the  19th  day  of 
December,  1917.  He  used  the  money  for  his  own  per- 
sonal use  and  benefit,  and  told  an  untruth  to  Davis,  to 
Mrs.  Flournoy,  and  to  her  son  about  the  matter.  All 
this  he  admits,  but  says  he  did  it  to  protect  Mrs.  Flour- 
noy's  interest;  that  he  desired  a  statement  from  Davis 
as  to  the  amount  he  had  advanced,  and  was  fearful,  if 
Davis  knew  he  had  the  money,  the  statement  would  not 
be  forthcoming;  that  Mrs.  Flournoy  would  probably 
have  demanded  the  whole  $5,000  if  she  had  known  that 
he  had  the  money,  and  there  would  have  been  litigation. 
This,  of  course,  was  no  justification,  and  it  would  estab- 
lish an  anomalous  relation  between  attorney  and  client 
to  hold  that  an  attorney  under  some  circumstances  is 
justified  in  deceiving  his  client,  and  to  say  that  he  is 
the  judge  when  such  an  occasion  arises.  No  possible 
situation  could  arise  under  which  an  attorney  could 
rightly  so  act. 

The  evidence  clearly  shows,  we  think,  that  all  the 
trouble  was  occasioned  by  the  fact  that  respondent  ex- 
pended the  money  for  his  own  use,  and  was  not  able  to 
replace  it.  He  thought  evidently  that  from  day  to  day 
he  would  be  able  to  raise  it,  and  staved  off  the  evil  day. 
In  this  court,  as  a  witness,  he  first  testified  that  he  had 
the  money,  or  drafts  and  cashier's  checks  for  the  amount, 
during  all  the  time  affter  he  had  collected  it.  This,  of 
course,  he  could  not  substantiate,  because  counsel  for 
the  state  demanded  to  know  through  which  bank  he  had 
purchased  such  drafts  and  checks.  The  account  which 
he  carried  in  the  First  National  Bank  showed  that  he 
had  checked  out  $3,500,  which  had  been  paid  to  the 
Estancia  Savings  Bank.  He  then  said  that  he  had  the 
money  to  pay  Sam  Davis  with  in  that  bank,  and  had 
put  it  there  so  as  to  save  it  and  have  it  when  demanded. 
Later,  when  he  learned  that  the  Attorney  General  was 
taking  steps  to  secure  the  attendance  of  some  officer  of 
that  bank,  he  took  the  stand,  and  admitted  that  he  had 
expended  that  $3,500  for  his  own  uses.  Then  he  made 
many  contradictory  statements  as  a  witness  as  to  where 
he  procured  the  $5,000  with  which  settlement  was  made 
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on  the  19th  of  December.  First,  he  said,  as  we  have 
stated,  that  he  had  had  it  all  the  time  from  October 
15th  until  payment  was  made ;  he  was  driven  from  this 
position,  and  then  said  he  had  earned  it  in  fees;  and, 
finally,  he  told  that  he  got  it  from  Ramon  Garcia,  which 
was  true,  and,  as  we  now  remember  the  evidence  it  was 
a  loan.  All  these  matters  tended  materially  to  weaken 
the  testimony  of  respondent.  But  his  ultimate  admis- 
sions showed  that  he  had  used  this  money,  and  that  he 
had  deceived  his  client,  Mrs.  Flournoy;  that  he  had  de- 
ceived Sam  Davis,  and  the  only  thing  he  relies  upon  to 
save  him  from  the  consequences  of  such  action  is  that 
he  did  not  act  as  attorney  for  Sam  Davis.  The  letter 
quoted  from  takes  from  him  this  supposed  haven,  and 
establishes  clearly  the  relation  of  attorney  and  client. 
Such  being  the  case,  there  is  but  one  conclusion,  viz. 
that  he  is  guilty  under  the  seventh  count. 

In  Thornton  on  Attorneys  at  Law,  §  810,  it  is  said : 

"It  has  been  said  that  no  circumstances  in  which  an  at- 
torney may  be  placed  will  warrant  him  in  appropriating:  to  his 
personal  use  the  funds  of  his  client,  or  justify  him  in  falsely 
stating:  that  such  funds  are  not  in  his  hands." 

Under  the  fifth  count  it  was  charged  that  the  Stock- 
men's Guaranty  Loan  Company,  of  Albuquerque,  was 
indebted  to  T.  E.  Mitchell,  of  Union  county,  in  the  sum 
of  $2,500,  which  was  due  and  payable  on  the  6th  day  of 
May,  1916 ;  that  respondent  had  represented  Mitchell  in 
the  matter  out  of  which  the  liability  of  the  Stockmen's 
Guaranty  Loan  Company  arose;  that  they  were  unable 
to  pay  the  money  in  cash;  that  they  had  a  note  in  the 
sum  of  $3,750,  which  was  due  September  1,  1916 ;  that 
in  order  to  raise  the  money  to  pay  the  $2,500  Mitchell 
indebtedness,  the  Stockmen's  Guaranty  Loan  Company 
had  turned  over  to  respondent  the  $3,750  note  owing  it 
by  John  Q.  A.  Otero,  with  the  understanding  that  re- 
spondent should  use  the  note  in  procuring  a  loan  from 
the  First  National  Bank  in  the  amount  of  $2,500  in 
order  to  take  care  of  the  Mitchell  indebtedness;  that, 
instead  of  so  doing,  respondent  sold  the  note  outright  to 
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the  First  National  Bank  for  $3,000 ;  that  he  appropriated 
the  excess  over  $2^500  to  his  own  use  and  benefit,  and 
had  failed  to  account  to  the  Stockmen's  Guaranty  Loan 
Company  for  the  same. 

A  considerable  amount  of  testimony  was  introduced 
upon  this  count  of  the  accusation.  Respondent  did  sell 
the  note  outright  to  the  bank,  and  did  not  account  to  the 
company  for  the  $500  at  that  time.  He  claims,  however, 
that  he  used  the  money  with  the  consent  of  the  officers 
of  the  company,  and  detailed  various  transactions  be- 
tween himself  and  the  officers  of  the  company,  which,  to 
say  the  least,  raises  a  very  serious  doubt  as  to  his  guilt 
under  this  count  of  the  accusation.  He  testifies,  and  it 
is  not  seriously  disputed  by  the  officers,  that  it  was 
known  to  the  officers  of  the  company  at  the  time  that 
he  intended  to  sell  the  note  to  the  bank ;  that  he  advised 
them  that  the  bank  would  not  make  the  loan,  but  would 
purchase  the  note.  We  are  not  able  to  say  that  the  evi- 
dence shows  respondent  guilty  under  this  count,  and 
for  that  reason  there  will  be  a  finding  of  not  guilty. 

The  eighth  and  ninth  counts  will  be  disposed  of  at 
this  time.  The  eighth  count  of  the  accusation  was  dis- 
missed by  the  Attorney  General,  without  prejudice;  the 
ninth  count  was  unsupported  by  proof,  and  as  to  this 
count  there  will  be  a  finding  of  not  guilty. 

The  trial  amendment  which  supplanted  the  sixth  count 
of  the  amended  accusation  charged  that  respondent  had 
practiced  fraud  and  deceit  upon  one  T.  E.  Mitchell,  a 
client  of  respondent,  and  while  such  relation  existed,  for 
which  he  should  be  disbarred.  The  facts  were  fully 
stated  in  the  accusation,  and  denied  by  respondent,  in 
so  far  as  he  was  charged  with  wrongdoing.  The  facts 
are  as  follows: 

Prior  to  October,  1915,  T.  E.  Mitchell,  of  Union  county, 
had  subscribed  for  $10,000  worth  of  stock  in  the  Stock- 
men's Guaranty  Loan  Company,  of  Albuquerque.  For 
the  $10,000  he  was  to  receive  stock  of  the  par  value  of 
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$5,000.  He  gave  two  notes  for  the  stock,  one  for  $7,500 
and  one  for  $2,500.  In  October,  1915,  Mitchell  became 
dissatisfied  with  his  bargain,  felt  that  he  had  been  in- 
duced to  buy  the  stock  by  fraudulent  misrepresentations, 
and  went  to  Albuquerque  to  employ  counsel  to  secure 
the  rescission  of  the  contract  and  the  return  to  him  of 
the  notes.  He  was  advised  by  some  one  to  consult  with 
the  respondent  and  did  so,  with  the  result  that  a  con- 
tract was  entered  into  between  Mitchell  and  respondent, 
•by  which  respondent  agreed  to  attend  to  the  litigation 
for  the  sum  of  $500,  $250  being  paid  in  cash,  and  the 
balance  to  be  paid  upon  the  termination  of  the  litigation. 
Respondent,  after  some  negotiations  with  the  officers  of 
the  Stockmen's  Guaranty  Loan  Company,  succeeded  in 
reaching  an  agreement  with  the  company,  under  which, 
according  to  the  testimony  of  respondent,  the  parties 
were  to  leave  in  the  care  and  custody  of  respondent  the 
$7,500  note,  so  that  it  could  not  be  negotiated,  until  the 
6th  day  of  May,  1916.  The  $2,500  note,  having  been 
negotiated  by  the  company,  was  beyond  its  control,  and 
it  was  agreed  that  $2,500,  representing  $1,250  par  value, 
in  stock,  shquld  be  issued  to  Mitchell;  that  the  Stock- 
men's Guaranty  Loan  Company  would  sell  this  stock 
within  six  months  for  $2,500,  the  amount  to  be  paid  to 
Mitchell.  Respondent  said  further  that  under  the  agree- 
ment the  company  at  all  events  had  agreed  to  pay 
Mitchell  at  the  expiration  of  six  months  $2,500  for  the 
stock  in  question,  which  was  in  lieu  of  the  note  which 
it  had  negotiated.  At  that  time  the  $7,500  note  was  to 
be  surrendered  to  Mitchell,  and  the  contract  canceled. 
The  respondent  advised  Mitchell  as  to  the  terms  of  the 
settlement,  sending  him  a  copy  of  the  contract.  After- 
wards there  was  some  correspondence  between  Mitchell 
and  respondent,  which  indicated  that  Mitchell  was  not 
altogether  satisfied  with  the  settlement  arrived  at.  He, 
however,  later  paid  respondent  the  remaining  $250  due 
him  as  his  attorney's  fee.  A  copy  of  the  agreement  was 
transmitted  by  respondent  to  Mitchell  about  the  3rd  day 
of  November,  1915,  under  which  the  time  for  perform- 
ance was  fixed  at  the  6th  day  of  May,  1916. 
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Afterwards,  on  the  2nd  day  of  December,  Mitchell 
wrote  respondent : 

*'I  should  like  to  have  you  offer  me  convertible  for  the 
$2,500  in  stock  you  say  you  got  for  me  and  seem  to  think  it 
worth  that  or  perhaps  about  that.  If  you  have  knowledgre  of 
any  one  who  would  grive  something:  akin  to  the  amount  please 
make  a  fair  commission  by  putting  the  deal  through."- 

On  December  7,  respondent  wrote  Mitchell,  among 
other  things,  as  follows : 

••Relative  as  to  what  you  say  about  the  twenty-five  hundred 
dollar  ($2,500)  stock  and  my  selling  it  for  you  will  say  that  I 
know  nothing  about  selling  stock,  and  can  probably  not  do 
much  at  it 

"There  is  no  doubt  in  my  mind  that  the  stock  is  not  worth 
anywhere  near  par,  and  if  I  had  thought  so  I  would  have  ad- 
vised you  to  keep  the  stock,  where  you  had  subscribed;  and 
the  proposition  that  you  make  me  to  sell  the  stock  for  twenty- 
five  hiindred  ($2,500)  dollars,  retain  two  hundred  fifty  ($250) 
dollars,  and  remit  two  thousand  two  hundred  fifty  ($2,250) 
dollars  is  out  of  the  question. 

"However,  I  will  do  this:  I  will  give  you  one  thousand  two 
hundred  fifty  ($1,250)  dollars  in  cash  for  your  stock.  I  think 
it  is  worth  fifteen  hundred  ($1,500)  dollars,  but  there  is  no 
occasion  for  me  investing  in  it  without  any  profit,  and  I  am 
inclined  to  think  that  the  stock  is  worth  more  to  me  than  it 
is  to  anybody  away  from  here. 

"However,  I  am  not  anxious  to  acquire  the  stock." 

There  was  not  produced  at  the  hearing  any  further 
correspondence  relative  to  the  stock  transaction  until  a 
letter  of  March  7,  1916,  in  which  Mitchell  wrote  respond- 
ent as  follows : 

"Noticing  that  the  Guaranty  Loan  people  are  having  a  big 
run  of  prosperity,  at  least  one  might  think  so,  from  the  re- 
newed 'bills  of  health'  Auditor  Whittier  sees  fit  to  shower  upon 
them  at  frequent  intervals;  and  I  thought  perhaps  you  would 
want  to  raise  your  bid  on  the  block  of  stock  I  am  supposed 
to  be  interested  in  to  $1,500  cash.  Let  me  know  if  you  would 
not  like  to  take  it  on  that  figure?" 

Mitchell  testified  that  he  thought  respondent  wrote 
him  in  reply  to  his  letter  to  him  of  March  27,  offering 
to  pay  him  $1,250  for  the  stock,  and  that  he  had  ac- 
cepted the  offer;  that  he  had  received  a  draft  for  $1,250 
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for  the  stock  the  latter  part  of  May.  Respondent  tes- 
tified that  in  response  to  Mitchell's  letter  of  March  7 
he  had  written  him  that  he  would  pay  him  $1,250  in  all 
events  for  the  stock  within  60  days;  that  his  proposi- 
tion was  accepted,  and  that  by  the  transaction  the  stock 
became  his,  and  that  he  later  paid  the  stipulated  price. 

The  vice  in  the  transaction  was  in  this:  Respondent 
knew  that  the  company,  being  solvent,  would,  on  the 
6th  day  of  May,  be  required  to  pay  to  Mitchell  $2,500. 
He  was  familiar  with  the  report  as  to  the  financial  status 
of  the  company  made  by  the  traveling  auditor  in  No- 
vember, 1915.  This  report  showed  that  the  stock  of  the 
company  was  worth  101.  The  stock  had  been  sold  origin- 
ally for  $2  a  share,  and,  while  there  was  some  depletion, 
the  report  showed  that  the  company  was  able  to  pay 
the  stockholders,  after  paying  all  its  liabilities,  101  per 
share,  and  that  it  was  far  from  insolvent.  The  respond- 
ent in  his  testimony  admitted  that  he  did  not  tell  Mitchell 
that  the  company  was  solvent,  add  would  be  responsible 
financially  for  the  $2,500.  He  says  that  it  had  not  oc- 
curred to  him  that  the  company  would  be  required  to 
pay  all  its  debts  and  obligations  before  there  would  be 
anything  coming  to  the  stockholders.  Early  in  April, 
1916,  the  Stockmen's  Guaranty  Loan  Company  turned 
over  to  resi)ondent  a  note  signed  by  John  Q.  A.  Otero 
for  $3,750,  heretofore  referred  to,  so  that  respondent 
might  realize  a  sufficient  sum  of  money  to  liquidate  its 
obligation  to  Mitchell.  Respondent  received  on  the  note, 
which  was  applied  in  liquidation  of  the  Mitchell  claim 
$2,500.  Some  time  after  the  18th  day  of  May  he  pur- 
chased a  draft  for  $1,250,  sent  it  to  Mitchell,  and  re- 
tained the  balance  to  his  own  use  and  benefit. 

[3]  That  respondent  had  no  right  to  deal  with  his 
client  in  regard  to  the  matter  which  had  been  intrusted 
to  him  for  attention,  unless  the  client  was  fully  advised 
as  to  all  his  attorney  knew  in  regard  to  the  transaction, 
is  beyond  dispute.  Mitchell  testified  that  he  was  satis- 
fied with  the  transaction ;  that  is,  he  had  made  respond- 
ent an  oflfer  which  had  been  accepted  and  complied  with 
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on  the  part  of  respondent.  It  was  a  very  questionable 
transaction  to  say  the  least.  Respondent  knew,  or  should 
have  known  from  the  information  he  had  at  hand,  that 
the  Stockmen's  Gauranty  Loan  Company  would  pay  to 
Mitchell  the  sum  of  $2,500  on  the  6th  day  of  May.  Ac- 
cording to  his  testimony,  he  made  a  contract  with  his 
client  by  which  he  did  not  obligate  himself  to  pay  to 
Mitchell  any  money  until  after  the  6th  of  May,  when 
he  knew  he  would  have  received  from  the  Stockmen's 
Guaranty  Loan  Company  the  full  amount  of  $2,500. 

The  relation  of  attorney  and  client  is  one  of  the  high- 
est trust  and  confidence,  requiring  the  attorney  to  ob- 
serve the  utmost  good  faith  towards  his  client,  and  not 
to  allow  his  private  interests  to  conflict  with  those  of 
his  client.  So  zealous  are  the  courts  in  maintaining  un- 
sullied the  reputation  of  the  members  of  the  bar,  its 
officers,  and  in  sustaining  the  confidence  and  respect  of 
the  public  in  them,  that  very  strict  and  rigid  rules  have 
always  been  enforced,  under  which  an  attorney  could 
not  maintain  a  purchase  from  his  client,  unless  he  was 
able  to  clearly  show  that  he  had  made  a  full  communica- 
tion to  his  client  of  all  that  he  knew  of  advantage  to  the 
client  regarding  the  subject  of  the  negotiations. 

The  editor  of  the  note  to  the  case  of  Crocheron  v.  Sav- 
age, 75  N.  J.  Eq.  589,  73  Atl.  33,  23  L.  R.  A.  (N.  S.)  679, 
states  the  rule  as  follows : 

"In  order  to  sustain  such  a  purchase,  an  attorney  must 
affirmatively  establish  the  utmost  good  faith  and  fairness  of 
the  transaction,  as  well  as  the  adequacy  of  consideration,  and 
also  that  he  fully  informed  the  client  of  the  material  facts 
and  gave  him  the  same  disinterested  advice  he  would  have 
given  had  the  sale  been  oiade  to  a  stranger,  and  that  in  fact 
they  dealt  at  arm's  length." 

The  text  is  fully  supported  by  the  authorities  cited. 

In  this  transaction  with  Mitchell,  respondent  owed 
his  client  the  duty,  before  undertaking  to  deal  with  him, 
to  fully  advise  him  as  to  the  terms  of  the  contract,  and 
the  fact  that  the  company  in  all  events  was  to  pay  him 
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the  $2,500  in  May,  1916,  and  that  the  company  was 
financially  solvent  and  responsible  for  its  obligations. 
Here  the  relation  of  attorney  and  client  in  respect  to 
this  matter  still  existed.  Respondent  had  certain  duties 
yet  to  perform,  viz.  collect  the  $2,500  and  forward  it  to 
Mitchell ;  also  to  return  to  him  the  note  for  $7,500  and 
deliver  the  stock  to  the  company.  Many  courts  hold 
that,  even  after  termination  of  the  relation  of  attorney 
and  client,  the  attorney  will  not  be  permitted  to  pur- 
chase the  subject-matter  of  the  litigation  without  clearly 
showing  the  faimcHB  and  equity  thereof,  as  well  as  the 
adequacy  of  the  consideration.  See  cases  cited  in  note 
referred  to  above. 

Respondent  then,  in  r^ard  to  this  charge,  is  holding 
money  which  a  court  of  equity  would  require  him  to 
pay  to  his  client,  under  the  facts  disclosed  by  the  evi- 
dence here.  He  did  not  tell  his  client  that  in  his  judg- 
ment the  corporation  was  solvent,  and  would  in  all  events 
pay  to  him  the  $2,500  on  the  stock  transaction.  In  fact, 
had  he  done  so,  it  is  doubtful  whether  a  court  of  equity 
would  have  permitted  him  to  retain  the  fruits  of  a  con- 
tract so  manifestly  prejudicial  to  his  client's  interest. 

His  actions  in  regard  to  this  transaction,  and  his 
clearly  established  guilt  under  the  third,  fourth,  and 
seventh  counts  of  the  accusation,  require  his  disbarment. 
No  other  course  is  open  to  this  court ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Holloman,  District  Judge,  concur. 


<No.  244B.     April  18,  1920.) 
(On  Motion  for  Rehearingr,  May  12,  1920.) 

DREYFUS  V.  CITY  OP  SOCORRO. 

SYLLABUS  BX  THE  COURT 

1.  Chapter  47,  Laws  1919,  which  limits'  and  restricts  the 
application  of  the  revenue  derived  by  municipalities  from  pub- 
lic utilities,  and  authorizes  the  appointment  of  a  receiver  for 


128  SUPREME   COURT   OF   NEW   MEXICO 


Dreyfus  v.  Socorro,  26  N.  M.  127. 


such  public  utility  upon  the  failure  of  the  municipal  author- 
ities to  comply  with  the  statute,  does  not  impair  the  obligra- 
tion  of  a  contract,  contrary  to  the  provisions  of  section  10, 
art.  1,  of  the  Constitution  of  the  United  States,  and  section  19, 
art.  2,  of  the  state.  P.   134 

2.  Said  act  does  not  deprive  a  municipality  of  its  prop- 
erty without  due  process  of  law,  because:  (1)  Full  judicial 
hearing"  is  accorded;  and  (2)  the  property  is  not  taken  from 
the  city,  but  is  preserved  and  protected  for  the  benefit  of  the 
city  and  its  Inhabitants.  P.   135 

3.  The  act  in  question  is  simply  an  enlargement  of  the 
equity  power  of  the  court,  and,  although  the  act  is  silent  as 
to  the  termination  of  the  proceedings  and  the  restoration  of 
the  public  utility  to  the  control  and  management  of  municipal 
authorities,  yet  such  power  exists  in  the  court  by  virtue  of  Its 
equity  jurisdiction.  P.   136 

On  Motion  for  Rehearing. 

4.  In  action  by  resident  taxpayer  against  a  city  for  ap- 
pointment of  receiver  to  operate  its  waterworks,  brought 
under  I.*aws  1919,  c.  47,  a  ground  of  a  demurrer  to  complaint, 
in  that  the  act  empowers  the  court  to  take  control  from  city 
council,  though  it  might  be  ready  and  willing  to  comply  with 
the  law  by  making  changes  In  operation,  and  that,  as  the 
statute  allows  no  time  for  compliance,  there  was  a  denial  of 
due  process  of  law.  was  without  merit.  P.   138 

5.  In  an  action  by  a  resident  taxpayer  against  a  city  for 
appointment  of  a  receiver  to  operate  its  waterworks,  brought 
under  Laws  1919,  c.  47,  for  its  failure  to  make  due  applica- 
tion of  revenue  therefrom,  the  argument  that  the  suit  was 
filed  within  less  than  30  days  after  the  act  went  into  effect, 
and  that  no  opportunity  wajs  given  to  comply  with  its  pro- 
visions, could  only  be  raised  in  the  lower  court  by  answer,  and 
could  not  be  raised  on  appeal  by  the  city.  P.   138 

Appeal  from  District  Court,  Socorro  County;  Ed. 
Mechem,  Judge. 

Suit  by  Henry  Dreyfus,  a  resident  taxpayer,  against 
the  City  of  Socorro  for  appointment  of  a  receiver  to 
operate  the  city's  waterworks.  Demurrer  to  complaint 
overruled,  and  receiver  appointed,  and  from  the  over- 
ruling of  the  demurrer,  defendant  appeals.     Affirmed. 

Neill  B.  Field,  of  Albuquerque,  and  M.  C.  Spicer,  of 
Socorro,  for  appellant. 
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The  grant  of  the  State  of  New  Mexico  to  the  City  of 
Socorro  of  the  power  to  erect  waterworks  or  authorize 
the  erection  of  the  same  by  others,  when  accepted  by 
the  city,  became  a  contract,  the  obligation  of  which  was 
impaired  by  Chapter  47,  Laws  1919,  contrary  to  the 
provisions  of  Section  10  of  Article  1  of  the  Constitution 
of  the  United  States  and  of  Section  19  of  Article  2  of 
the  Constitution  of  the  State  of  New  Mexico. 

Darmouth  College  v.  Woodward,  4  Wheat.  518 ;  City 
of  New  Orleans  v.  New  Orlean-s^  Waterworks,  142  U.  S. 
79;  City  of  Walla  Walla  v.  Walla  Water  Co.,  172  U.  S. 
1 ;  City  of  Covington  v.  Kentucky,  173  V.  S.  231 ;  Wor- 
chester  v.  Worchester  Consol.  Street  Co.,  196  U.  S.  539; 
Broughton  v.  Pensacola,  93  U.  S.  255;  Tippecanoe 
County  V.  Lucas,  93  U.  S.  115 ;  Graham  v.  Folsom,  200 
U.  S.  245,  247 ;  New  Orleans  Waterworks  Co.  v.  Rivers, 
115  U.  S.  674;  Louisville  Gas  Co.  v.  Citizens  Gas  Co., 
115  U.  S.  683;  Shapleigh  v.  City  of  San  Angelo,  167 
U.  S.  646;  Vicksburg  v.  Vicksburg  Waterworks,  206 
U.  S.  496;  Mount  Hope  Cemetery  v.  Bost,  35  Am.  St. 
Rep.  515';  State  v.  Baker,  19  N.  W.  16,  93  Am.  St.  Rep. 
230 ;  People  v.  Common  Council,  28  Mich.  228 ;  City  of 
Lexington  v.  Thompson,  68  S.  W.  477,  101  Am.  St.  Rep. 
361 ;  Detroit  v.  Detroit  Plank  Road,  5  N.  W.  275  (Mich.)  ; 
Helena  Consol.  Water  Co.  v.  Steele,  49  Pac.  382  (Mont.)  ; 
Grogan  v.  City  of  San  Francisco,  18  Cal.  590 ;  Ellerman 
V.  McMains,  31  Am.  Rep.  218  (La.) ;  12  C.  J.  1006  (626) 
d  1004,  note  53 ;  28  Cyc.  284,  note  17 ;  1  Dillon  Munic. 
Corp.  §  111. 

A  city  engaged  in  operating  a  muncipal  water  plant, 
under  the  authority  granted  by  the  general  law,  acts  in 
a  proprietary  or  business  capacity  and  in  that  respect 
stands  upon  the  same  footing  as  private  individuals  or 
business  corporations. 

Illinois  Trust  &  Savings  Bank  v.  Arkansas  City,  76 
Fed.  271,  282 ;  Omaha  Water  Co.  v.  Omaha,  147  Fed.  1 ; 
Worchester  v.  Street  Ry.  Co.,  196  U.  S.  539 ;  Pikes  Peak 
Power  Co.  v.  Colorado  Springs,  105  Fed.  10 ;  Tutle  Bros. 
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V.  Cedar  llapids,  176  Fed.  86 ;  Board  of  Com.  v.  Lucas, 
93  U.  S.  108;  Walla  Walla  v.  Walla  Water  Co.,  172 
U.  S.  1,  8,  9;  Hunter  v.  Pittsburg,  207  U.  S.  180;  Vilas 
V.  Manila,  220  U.  S.  354,  357,  55  L.  Ed.  495 ;  Proprietors 
of  Mt.  Hope  Cemetery  v.  Boston,  35  Am.  St.  Rep.  515 ; 
People  V.  Hurlbut,  24  Mich.  44,  9  Am.  Rep.  202 ;  Park 
Commr  s  of  Detroit  v.  Common  Council,  28  Mich.  228, 
15  Am.  Rep,  202;  McQuillin  Mun.  Corporations  No. 
1901;  Dillon  Mun.  Corporations  No.  1303  (5th  Ed.) 

Chapter  47,  Laws  1919,  is  in  conflict  with  Section  1 
of  the  14th  amendment  to  the  Constitution  of  the  United 
States  and  of  Section  18  of  Article  2  of  the  Constitution 
of  the  State  of  New  Mexico  in  that  said  act  deprives  the 
City  of  Socorro  of  its  property  without  due  process  of 
law. 

Assignments  of  Error  3,  6,  7. 

Darmouth  College  v.  Woodward  (Opinion  of  Story), 
4  Wheat.  694,  695 ;  Ocho  v.  Hernandez,  230  U.  S.  139, 
161 ;  Himter  v.  City  of  Pittsburg,  207  U.  S.  161;  Holden 
V.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  383 ;  Chicago,  etc. 
Ry.  Co.  V.  City  of  Chicago,  166  U.  S.  266;  (17  Sup.  Ct. 
581)  ;  New  Orleans  v.  New  Orleans  Waterworks,  142 
U.  S.  79 ;  Ex  Parte  Virginia,  100  U.  S.  347 ;  Town  of 
Southington  v.  Southington  Water  Co.,  69  Atl.  1023, 
1027  (Conn.)  ;  State  v.  Barker,  89  N.  W.  204,  93  Am.  St. 
Rep.  222  (la.)  ;  Proprietors  of  Mt.  Hope  Cemetery  v. 
Boston,  35  Am.  St.  Rep.  515,  33  N.  E.  695;  Benson  v. 
New  York,  10  Barb.  223;  East  Hartford  v.  Hartford 
Bridge  Co.,  17  Conn.  79;  Grogan  v.  San  Francisco,  18 
Cal.  590 ;  Helena  Consolidated  Waterworks  v.  Steele,  49 
Pac.  382  (Mont.)  ;  Town  of  Milwaukee  v.  City  of  Mil- 
waukee, 12  WLh.  93,  100. 

Chapter  47,  Laws  1919,  is  in  conflict  with  Section  1 
of  Article  3  of  the  Constitution  of  the  State  of  New 
Mexico  in  that  said  act  confers  upon  the  district  courts 
the  exercise  of  powers  properly  belonging  to  the  legisla- 
tive department. 
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Assignments  of  Error  8. 

Kilbourn  v.  Thompson,  103  U.  S.  168,  190;  Muskrat 
V.  United  States,  219  U.  S.  346,  53  L.  Ed.  246 ;  12  Cyc. 
802-804  (234-236) ;  12  C/J.  873  (376)  note  1;  Seward 
V.  D.  &  R.  G.  Ry.  Co.,  17  N.  M.  551,  572 ;  State  v.  John- 
son, 60  Pac.  1068  (Kan.) ;  Steenersen  v.  Great  Northern 
Ry.  Co.,  72  N.  W.  713  (Minn.) ;  State  v.  Sioux  City  Ry. 
Co.,  65  N.  W.  766  (Neb.) ;  Nebraska  Tel.  Co.  v.  State, 
76  N.  W.  171  (Neb.) ;  Regan  v.  Trust  Co.,  154  U.  S.  362, 
14  Sup.  Ct.  1054 ;  Article  6,  State  Constitution ;  Kelly  v. 
Marron,  21  N.  M.  239,  244 ;  In  re  Dexter  Drainage  Dist., 
21  N.  M.  286,  295 ;  State  v.  Barker,  93  Am.  St.  Rep.  231- 
235,  89  N.  W.  204  (la.) ;  Phoenix  Water  Co.  v.  City  of 
Phoenix,  84  Pac.  1095  (Ariz.) ;  State  v.  Washburn,  67 
S.  W.  592,  90  Am.  St.  Rep.  430 ;  Tyson  v.  Washington 
County,  110  N.  W.  634  (Neb.) ;  Houseman  v.  Kent,  25 
N.  W.  369  (Mich);  State  v.  Simons,  21  N.  W.  760 
(Minn.) ;  In  re  Village  of  North  Milwaukee,  67  N.  W. 
1033;  Glaspall  v.  City  of  Jamestown,  88  N.  W.  1023 
(N.  D.)  ;  Beasly  v.  Ridout,  52  Atl.  61  (Md.)  ;  In  re 
County  Commr's,  98  Pac.  557  (Okla.) ;  Smith  v.  Strou- 
ther,  8  Pac.  852  (Cal.) ;  Stevans  v.  Truman,  59  Pac. 
397  (Cal.) ;  State  v.  Rogers,  73  N.  E.  461  (Ohio)  ;  State 
V.  Town  of  Dover,  53  Atl.  214  (N.  J.) ;  City  of  Boston 
V.  City  of  Chilsea,  98  N.  E.  620  (Mass.)  ;  Board  of 
Commr's  v.  Dodd,  54  Atl.  963  (Md.) ;  Bradly  v.  City 
of  New  Haven,  48  Atl.  960  (Conn.)  ;  Silvan  v.  Board  of 
Commr's,  92  Pac.  604  (Kan.). 

Fred  Nicholas,  of  Magdalena,  for  appellee. 

Chapter  47,  LawB  1919,  of  the  State  of  New  Mexico, 
does  not  impair  the  obligation  of  contract  within  the 
meaning  of  the  inhibitions  of  either  the  State  or  National 
Constitution. 

Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S. 
11;  City  of  New  Orleans  v.  New  Orleans  Waterworks, 
142  U.  S.  79;  Am.  Digest,  Cent.  Ed.,  *' Constitutional 
Law''  §  325  (c)  and  §  338  (a)  ;  McQuillen  Mun.  Corp. 


132  SUPREME   COURT   OF   NEW   MEXICO 


Dreyfus  v.  Socorro,  26  N.  M.  127. 


§  225 ;  David  v.  Portland  Water  Committee,  14  Ore.  98  ; 
Best  V.  Baumgardner,  1  L.  R.  A.  356  and  note ;  Terrett 
V.  Taylor,  9  Cranch  43,  3  L.  Ed.  650;  Philadelphia  v. 
Pox,  64  Pa.  169 ;  12  Corpus  Juris,  1050  §  685 ;  Oshkosh 
Waterworks  Co.  v.  Oshkosh,  187  U.  S.  437,  47  L.  Ed.  249. 

• 

The  legislature  may  alter,  modify,  or  even  take  away 
a  remedy,  or  give  a  remedy  not  already  existing  although 
the  new  remedy  may  be  less,  convenient,  or  more  tardy 
or  difficult,  or  may  change  the  remedy  from  equity  to 
law,  or  vice  versa. 

Best  V.  Baumgardner,  1  L.  R..  A.  356  and  note ;  Ter- 
rett V.  Taylor,  9  Cranch  43,  3  L.  Ed.  650 ;  Philadelphia 
V.  Fox,  64  Pa.  169 ;  12  Corpus  Juris,  1050  §  685. 

Chapter  47,  Laws  1919,  does  not  deprive  the  City  of 
Socorro  of  its  property  without  due  process  of  law  with- 
in the  meaning  of  the  inhibition,  in  the  state  or  National 
Constitutions. 

Coyle  V.  Mclutire,  7  Houston  (Del.)  44;  12  Corpus 
Juris  1010 ;  McQuillen  Mun.  Corp.,  §  225 ;  David  v.  Port- 
land Water  Committee,  14  Ore.  98;  Best  v.  Baumgard- 
ner, 1  L.  R.  A.  356  and  note ;  Terrett  v.  Taylor,  9  Cranch 
43,  3  L.  Ed.  650 ;  Philadelphia  v.  Fox,  64  Pa.  169 ;  12 
Corpus  Juris  1050  §  685  Oshkosh  Waterworks  Co.  v. 
Oshkosh,  187  U.  S.  437 ;  47  L.  Ed.  249. 

Statutes  may  be  enacted  for  the  appointment  of  re- 
ceivers in  a  direct  action  for  that  purpose. 

Supreme  Sitting  of  the  Order  of  Iron  Hall  v.  Baker, 
20  L.  R.  A.  210  and  note. 

Chapter  47,  Laws  1919,  in  no  way  attempts  to  confer 
any  legislative  powers  on  the  district  court.  Assign- 
ment VIII. 

23  Am.  and  Eng.  Enc.  of  Law  1002;  Zanesville  v. 
Zanesville  T.  &  T.  Co.,  52  L.  R.  A.  150. 


JANUARY    TERM,    1920  133 


Dreyfus  v.  Socorro,  26  N.  M.  127. 


.  OPINION  OF  THE  COURT. 

ROBERTS,  J.  This  action  was  instituted  in  the 
court  below  by  appellee,  a  resident  taxpayer  of  the  city 
of  Socorro,  against  said  city  for  the  appointment  of  a 
receiver  to  take  charge  of,  manage,  and  operate  the 
waterworks  owned  by  the  said  city.  The  suit  was  based 
on  chapter  47,  Laws  1919.  The  first  section  of  said  act 
provides  that  the  revenue  derived  from  the  operation  of 
a  public  utility  owned  by  a  municipality,  for  the  pur- 
chase or  construction  of  which  the  municipality  shall 
have  issued  bonds,  shall  be  applied:  (a)  To  the  main- 
tenance of  said  public  utility  in  good  repair,  to  the  im- 
provement and  extension  thereof  and  the  payment  of 
legitimate  expenses  of  operation;  (b)  to  the  payment 
of  the  interest  on  the  bonds  so  issued  for  the  purchase  or 
construction  of  said  public  utility;  (c)  to  the  creation 
of  a  sinking  fund  provided  by  the  terms  of  the  bonds 
or  the  law  governing  their  issue.  Section  2  of  the  act 
made  it  the  duty  of  every  municipality  to  maintain  such 
public  utility  in  good  repair,  and  to  improve  and  en- 
large the  same  so  as  to  accomplish  the  object  and  purpose 
for  which  it  was  designed.  Section  3  made  it  the  duty  of 
the  municipality  to  charge  and  collect  such  rates  for 
service  as  to  furnish  sufficient  funds  to  meet  the  require- 
ments of  the  act.    Section  4  reads  as  follows : 

"Upon  the  failure  of  any  such  municipality  to  comply  with 
any  of  the  provisions  of  this  act,  the  district  court  may  at 
the  suit  of  any  resident  taxpayer  of  such  municipality,  ap- 
point a  receiver  for  such  public  utility,  to  operate  the  same 
under  the  court's  directions  to  accomplish  the  objects  and 
purposes  of  this  act." 

The  complaint  filed  by  appellee,  it  is  conceded,  set  up 
sufficient  facts  to  justify  the  appointment  of  a  receiver 
if  the  act  of  the  Legislature  under  consideration  is  con- 
stitutional. The  appellant  demurred  to  the  complaint, 
attacking  the  constitutionality  of  the  act  on  various 
grounds.  The  demurrer  was  overruled,  and,  appellant 
electing  to  stand  on  the  demurrer,  judgment  was  entered, 
appointing  a  receiver  to  take  charge  of  and  operate  the 
waterworks,  and  it  is  tx)  review  the  action  of  the  court  in 
overruling  the  demurrer  that  this  appeal  is  proi^ecuted. 
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[1]  The  first  point  made  by  appellant  is  that  the 
grant  by  the  state  of  New  Mexico  to  the  city  of  Socorro 
of  the  power  to  erect  waterworks,  or  to  authorize  the 
erection  of  the  same  by  others,  when  accepted  by  the 
city,  became  a  contract,  the  obligation  of  which  was  im- 
paired by  chapter  47,  Laws  1919,  contrary  to  the  pro- 
visions of  section  10  of  article  1  of  the  Constitution  of 
the  United  States,  and  section  19  of  article  2  of  the  Con- 
stitution of  the  state. 

Under  this  it  is  argued  that  the  statute  in  question 
impairs  the  obligation  of  a  contract ;  that  in  the  erection 
and  maintenance  of  a  municipal  water  supply  the  city 
is  acting  in  its  proprietary  or  business  capacity,  and  the 
authority  given  to  the  city  by  the  Legislature  to  erect 
and  maintain  a  municipal  water  supply  for  the  benefit 
of  the  city  and  its  inhabitants  is  in  effect  a  contract 
between  the  city  arid  the  state,  which  is  protected  from 
impairment  by  both  the  Constitution  of  the  United  States 
and  of  the  state.  It  is  very  doubtful  indeed  whether 
there  is  any  merit  in  the  contention  that  the  city  stands 
in  any  contract  relations  with  the  state,  but  if  it  be  as- 
sumed for  the  sake  of  argument  that  such  was  true,  there 
would  nevertheless  be  no  merit  in  the  further  contention, 
which  must  necessarily  be  made,  that  the  obligation  of 
the  contract  is  impaired.  The  statute  in  question  is 
designed  to  preserve  municipal  water  plants  and  other 
municipally  owned  public  utilities  from  being  despoiled 
by  incompetent  or  corrupt  city  officials.  Certainly  the 
Legislature  had  the  power  to  pass  a  law  requiring  munic- 
ipalities to  keep  in  repair  water  systems  constructed  for 
the  benefit  of  the  inhabitants  of  the  city,  to  j^equire  the 
charging  of  such  rates  as  would  enable  the  municipality 
to  keep  such  plant  in  repair,  and  to  meet  the  interest 
and  principal  on  the  bonds  issued  for  the  construction 
of  such  a  system.  This  power  the  Legislature  would 
have  because  the  doing  of  these  acts  would  necessarily 
belong  to  the  governmental  power  of  the  city.  Where 
the  city  authorities  fail  to  discharge  this  duty  laid  upon 
the  city  by  the  Legislature,  which  all  must  concede  was 
beneficial  to  the  taxpayers  of  the  city  and  to  the  city 
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itaelf,  the  appointment  of  a  receiver  upon  its  failure 
would  not  result  in  the  impairment  of  the  obligation  of 
the  contract  any  more  than  a  statute  which  would  au- 
thorize the  appointment  of  a  receiver  for  the  property 
of  a  private  corporation,  or  of  an  individual.  The  power 
of  the  Legisture  to  extend  the  jurisdiction  of  the  courts 
to  appoint  receivers  over  the  property  of  individuals 
and  corporations  had  never  been  questioned  so  far  as  we 
are  aware.  And  the  chancery  jurisdiction  of  courts  to 
appoint  receivers  has  been  very  much  enlarged  both  in 
the  United  States  and  England.  See  Clark  on  the  Law 
of  Receivers,  §  978  et  seq.,  where  statutes  of  the  various 
states  of  the  Union  are  referred  to,  and  the  English 
Judicature  Act  of  1873  (St.  36  &  37  Vict.  c.  66),  which 
very  materially  enlarge  the  power  of  the  courts  of  Eng- 
land to  appoint  receivers. 

[2]  It  is  next  argued  that  the  act  in  question  de- 
prives the  city  of  Socorro  of  its  property  without  due 
process  of  law.  But  this  contention  is  disposed  of  upon 
two  considerations:  First,  a  full  judicial  hearing  is  ac- 
corded the  city;  and,  second,  the  property  is  not  taken 
from  the  city,  but  is  rather  preserved  and  protected  for 
the  benefit  of  the  city  and  its  inhabitants.  The  appel- 
lant labors  under  a  mistaken  view  that,  when  once  the 
property  is  taken  into  the  possession  of  the  court  under 
the  act  in  question,  it  is  to  be  forever  operated  by  the  re- 
ceiver appointed  by  the  court.  It  is  true  the  act  con- 
tains no  provision  relative  to  the  termination  of  the  re- 
ceivership. But  it  would  necessarily  follow,  as  in  other 
cases  where  a  receiver  has  been  appointed,  that  upon  the 
fulfillment  of  the  object  of  the  receiversliip  the  receiver 
will  be  discharged  and  the  property  turned  over  to  the 
parties  entitled  thereto.  Here,  'ipon  a  satisfactory  show- 
ing to  the  court  by  the  municipal  authorities  that  they 
were  prepared  to  and  would  discharge  the  obligation  im- 
posed by  the  statute,  the  property  would,  of  course,  be 
turned  back  into  the  control  of  the  city  authorities. 

Appellant  claims  that  the  case  of  State  v.  Barker,  116 
Iowa,  96,  89  N.  W.  204,  57  L.  R.  A.  244,  93  Am.  St.  Rep. 
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222,  affords  strong  support  for  their  contention  in  this 
ease.  But  the  eases  are  entirely  different.  There  the 
act  of  the  Legislature  took  from  the  municipality  the 
management  of  its  waterworks*  system,  and  conferred 
the  same  upon  three  trustees  to  be  appointed  by  the  judge 
of  the  district  court.  There,  there  was  an  arbitrary 
taking  of  the  property,  not  by  judicial  proceeding,  but 
by  act  of  the  Legislature,  which  placed  it  in  the  hands 
of  trustees  appointed  by  the  judge  of  the  district  court, 
which  was  an  altogether  nonjudicial  function.  The 
court  there  held  that  the  act  wa.s  a  taking  of  the  prop- 
erty of  the  city  without  due  procefis  of  law,  and,  further, 
that  the  act  was  void,  in  that  it  conferred  upon  the  judge 
of  the  district  court  nonjudicial  powers.  Under  the 
statute  here  involved,  the  appointment  of  the  receiver 
is  dependent  upon  the  judicial  determination  of  the 
question  as  to  the  failure  of  the  city  of  discharge  the 
obligation  laid  upon  it  by  the  Legislature  in  regard  to 
the  management  of  the  water  plant  and  the  disposition 
of  the  revenues  derived  therefrom.  There  is  no  denial 
of  due  process  of  law  under  the  statute. 

[3]  What  has  been  said  dispo'^s  of  the  third  con- 
tention, which  is  that  the  act  authorizes  a  complete  and 
permanent  transfer  of  the  waterworks  and  the  control 
thereof  from  the  owners  to  the  district  court.  This,  as 
shown,  is  a  false  assumption.  The  court,  as  in  any 
other  receivership  thi*ough  its  receiver,-  will  retain  pos- 
session and  control  of  the  property  until  the  city  is  able 
to  assume  control  and  operate  the  same  according  to 
law. 

Appellant  assumes  that :  (1)  The  act  is  a  special  pro- 
ceeding, and,  being  such,  the  court  has  only  the  juris- 
diction and  power  conferred  thereunder;  (2)  that  the 
act,  being  silent  as  to  the  termination  of  the  receiver- 
ship proceeding  and  the  restoration  of  the  property  to 
the  city,  the  court  is  without  power  to  discharge  the  re- 
ceiver and  restore  the  property  to  the  city. 

The  error  of  appellant's  position  is  in  the  assumption 
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that  the  proceeding  in  question  is  a  special  statutory 
proceeding.  The  statute  simply  enlarges  the  equity  jur- 
isdiction of  the  court.  The  district  courts  in  this  state 
possess  both  legal  and  equitable  jurisdiction.  Courts  of 
chancery  in  England  and  in  this  country  have  always 
had  power  in  certain  cases  to  appoint  receivers  to  take 
charge  of  property.  It  is  true  that  prior  to  the  enact- 
ment of  this  statute  a  court  of  equity  in  this  state  would 
not  have  had  power  to  appoint  a  receiver  upon  the  facts 
stated  in  the .  complaint  now  before  the  court,  but  the 
power  of  a  court  of  equity  to  appoint  receivers  has  been 
greatly  enlarged  by  statute,  both  in  the  states  of  this 
country-  and  in  England.  The  Code  of  Civil  Procedure 
of  the  state  of  New  York,  as  stated,  materially  increased 
the  power  of  courts  of  equity  in  that  state  to  appoint 
receivers,  and  the  same  is  generally  true  of  the  Codes 
of  the  other  states.  The  statute  here  under  consideration 
is  of  the  same  class,  and  simply  empowers  the  district 
courts  of  this  state  to  appoint  receivers  for  the  public 
utilities  specified.  The  receiver  once  appointed  is  con- 
trolled, is  required  to  account,  and  is  subject  to  removal 
and  discharge  as  any  other  receiver  appointed  by  a  court 
of  chancery.  In  High  on  Receivers,  §  28,  the  author 
says: 

"In  many  of  the  states  of  this  country  the  Jurisdiction  of 
the  courts  over  the  subject  of  receivers  has  been,  to  a  con- 
siderable deg-ree,  fixed  or  controUed  by  legislation,  enlarginfp 
or  abridging  the  jurisdiction  as  exercised  by  courts  of  equity 
Independent  of  statute.  This  is  especially  true  of  those  states 
which  have  adopted  Codes  similar  to  that  of  New  York." 

As  to  the  discharge  of  a  receiver,  the  same  author,  at 
section  820,  says : 

"The  power  of  a  court  of  equity  to  remove  or  discharge  a 
receiver  whom  it  has  appointed  may  be  regarded  as  well  set- 
tled, and  it  may  be  exercised  at  any  stage  of  the  litigation. 
Ind€ied,  it  would  seem  to  be  a  necessary  adjunct  of  the  power 
of  appointment,  and  to  be  exercised  as  an  incident  to  or  con- 
sequence of  that  power;  the  authority  to  call  such  officer  into 
being  necessarily  implying  the  authority  to  terminate  his 
functions  when  their  exercise  is  no  longer  necessary,  or  to  re- 
move the  incumbent  for  an  abuse  of  those  functions,  or  for 
other  cause  shown." 
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This  construction  of  the  statute  disposes  of  appellant's 
fourth  contention,  which  is  that  the  act  confers  legisla- 
tive power  upon  the  courts.  This  argument  is  advanced 
upon  the  assumption  that  no  power  exists  in  the  court  to 
discharge  a  receiver,  and  that,  having  assumed  control  of 
the  public  untility  by  its  receiver,  it  must  go  on  forever 
managing  and  operating  the  water  plant  and  fixing  rates, 
and  the  rate  fixing,  it  is  argued,  is  a  legislative  function. 
Having  held  that  the  receiver  may  be  discharged  at  any 
time  when  his  services  are  no  longer  required,  and  the 
municipality  satisfies  the  court  that  it  is  able  and  will 
discharge  the  duties  cast  upon  it  by  the  statute,  the 
court  here  acts  simply  in  the  same  capacity  in  which  it 
would  act  in  any  other  receivership. 

The  foregoing  disposes  of  all  the  questions  properly 
raised,  and,  finding  no  error  in  the  record,  the  judgment 
will  be  affirmed;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Holloman,  District  Judge,  concur. 

On  Motion  for  Rehearing. 

ROBERTS,  J.  [4,  5]  Appellant  has  filed  a  motion 
for  rehearing  in  which  he  says  the  court  failed  to  pass 
upon  the  question  raised  by  paragraph  E  of  the  third 
ground  of  the  demurrer  to  the  complaint,  as  follows : 

"It  afflrmatively  appears  that  the  legislative  act  in  question 
attempts  to  clothe  the  court  with  power  to  take  from  the  city 
council  of  the  city  of  Socorro  control  of  the  water  supply  to 
the  inhabitants  of  the  city  notwithstanding:  the  city  council 
may  be  ready  and  willing:  to  comply  with  the  legislative  fiat  of 
the  act,  and  no  time  is  allowed  by  the  terms  of  the  act  within 
which  the  defendant  may  comply  with  its  provisions  before 
the  jurisdiction  of  the  court  attaches,  whereby  this  procedure 
lacks  the  essential  quality  of  due  process  of  law,  in  that  it 
fails  to  afford  to  the  city  council  an  opportunity  to  make  such 
changes  in  its  method  of  handling  the  waterworks  as  may  be 
necessary  to  meet  the  requirements  of  the  legislative  act." 

The  act  in  question  imposes  upon  the  city  council  cer- 
tain duties  in  connection  with  the  operation  of  a  munici- 
pally owned  water  plant.    It  is  the  duty  of  the  council 
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at  all  times  to  comply  with  the  act,  and  the  act  itself 
gives  notice  and  affords  the  opportunity  for  compliance. 
In  other  words,  it  eays  to  the  city  couneil : 

"In  manag^ing-  the  municipal  water  plant,  you  must  do 
certain  things,  i.  e.,  keep  it  in  repair  and  improve  and  enlarge 
the  same  when  necessary,  charge  and  collect  such  rates  as 
will  enable  the  city  to  accomplish  these  things  and  to  pay  the 
interest  on  the  bonds  where  such  have  been  issued,  and  to 
create  a  sinking  fund  for  the  ultimate  retirement  of  the 
bonds." 

If  the  city  council  is  proceeding  in  good  faith  to  com- 
ply with  the  statute,  of  course  the  court  would  not  ap- 
point a  receiver. 

It  is  argued  by  appellant  that  this  suit  was 'filed  within 
less  than  30  days  after  the  act  in  question  went  into  ef- 
fect, and  that  the  city  council  had  no  opportunity  to 
comply  with  its  provisions.  This  question  it  is  apparent 
could  only  be  raised  in  the  lower  court  by  answer,  and 
no  answer  was  filed. 

We  do  not  think  that  the  paragraph  of  the  demurrer 
now  urged  upon  our  attention  set  up  suflScient  grounds 
to  show  that  the  complaint  failed  to  state  a  cause  of  ac- 
tion, and  therefore  the  court  properly  overruled  the 
same. 

In  the  brief  in  support  of  the  motion  for  rehearing, 
counsel  for  appellant  quotes  the  following  excerpt  from 
the  original  opinion: 

"The  complaint  filed  by  appellee,  it  is  conceded,  set  up  suf- 
ficient facts  to  justify  the  appointment  of  a  receiver  if  the  act 
of  the  Legislature  under  consideration  is  constitutional." 

— and  says : 

"It  is  respectfully  submitted  that  appellant  has  made  no 
such  concession  and  that  this  statement  in  the  opinion  is  in 
direct  conflict  with  our  whole  contention." 

*It  is  apparent  that  the  brief  on  the  motion  for  re- 
hearing was  prepared  by  coun^sel  not  present  at  the  oral 
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argument  in  this  court,  for  here  such  concession  was 
made  by  Mr.  Spicer  in  the  argument  of  the  case.  He 
did  insist  that  the  proceeding  could  not  be  maintained 
because  the  default  upon  which  it  was  based  occurred 
before  the  passage  of  the  law,  but  admitted  that  the 
question  could  only  be  raised  properly  by  answer. 

We  are  satisfied  with  the  former  opinion,  and  the  mo- 
tion for  rehearing  will  therefore  be  denied ;  and  it  is  so 
ordered. 

HoLLOMAN,  District  Judge,  concurs. 

Parker,  ,C.  J.,  absent. 


(No.  2337.     April  19,  1920.) 
<On  Motion  for  Rehearing,  May  12,  1920.) 

NUTTER  V.  OCCIDENTAL  LIFE  INS.  CO. 

.  SYLLABUS  BY  THE  COURT. 

1  Before  an  action  can  be  maintained  to  redeem  land 
from  a  foreclosure  sale,  the  amount  paid  by  the  purchaser, 
together  with  interest,  must  be  paid  or  tendered  to  the  pur- 
chaser, p.   142 

2.  A  tender  of  the  amount,  conditioned  on  the  execution 
by  the  purchaser  of  some  instrument  concerning  title  thereto, 
is  Invalid.  P.   143 

Appeal  from  District  Court,  Colfax  County;  T.  D. 
Leib,  Judge. 

Suit  for  redemption  from  mortgage  foreclosure,  by 
Paul  H.  Nutter  against  the  Occidental  Life  Insurance 
Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  instructions  to 
render  judgment  for  defendant. 
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Crampton  &  Phillips,  of  Raton,  and  A.  B.  McMillen, 
of  Albuquerque,  for  appellant. 

BiCKLEY,  KiKER  &  VooRHEES,  of  Raton,  foF  appellee. 

STATEMENT  OF  FACTS. 

This  is  a  suit  by  appellee,  as  grantee  of  an  original 
mortgagor  subsequent  to  foreclosure  sale,  to  redeem  real 
estate  sold  under  foreclosure  decree  from  the  purchaser 
at  such  foreclosure  sale.  The  purchaser  at  special  fore- 
closure sale  was  the  plaintiff  in  the  suit  to  foreclose  the 
mortgage.  There  was  judgment  for  the  plaintiff,  and 
the  defendant  appeals.  On  November  1,  1911,  George 
H.  Kirkendall  executed  hi®  mortgage  deed  to  the  Max- 
well Irrigated  Land  Company,  in  which  he  conveyed  to 
said  company  160  acres  of  land  situated  in  Colfax  county, 
N.  M.,  together  with  an  appurtenant  water  right,  to 
secure  an  indebtedness  named  in  the  mortgage  and  evi- 
denced by  a  note.  Thereafter,  on  the  15th  day  of  Janu- 
ar^*-,  1912,  the  Maxwell  Irrigated  Land  Company  in- 
dorsed this  note  and  assigned  the  mortgage  given  to 
secure  the  note  to  appellant,  Occidental  Life  Insurance 
Company.  Thereafter,  this  note  being  unpaid  and  past 
due,  appellant  filed  a  suit  in  the  district  court  to  fore- 
close the  mortgage  on  said  real  estate  and  to  recover 
judgment  in  personam  against  the  defendants.  George 
H.  Kirkendall,  the  original  mortgagor,  and  the  Maxwell 
Irrigated  Land  Company,  were  named  in  said  suit  as 
defendants.  Kirkendall,  having  removed  from  the  state 
of  New  Mexico  prior  to  the  institution  of  this  suit,  was 
not  personally  served  with  process  and  did  not  appear 
in  court,  but  service  was  made  on  him  by  publication 
under  the  provisions  of.  section  4098  of  the  Codification 
of  1915;  the  other  defendant,  the  Maxwell  Irrigated 
Land  Company,  was  personally  served  with  process.  On 
the  6th  day  of  March,  1917,  each  of  the  defendants  being 
in  default,  foreclosure  of  said  mortgage  was  decreed  by 
the  court,  and  a  money  judgment  in  the  sum  of  $5,495.68, 
with  the  usual  deficiency  clause,  was  renderd  against 
the  Maxwell  Irrigated  Land  Company,  and  a  decree  of 
foreclosure  without  a  deficiency  judgment  was  taken 
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against  Kirkendall.  On  the  30th  day  of  June,  1917,  the 
real  estate  described  in  the  mortgage  was  sold  by  a 
special  master  under  the  decree  of  foreclosure.  Appel- 
lant became  the  purchaser  at  such  sale  for  the  sum  of 
$4,500.  This  sale  was  confirmed  by  the  court  on  the  9th 
day  of  July,  1917,  and  the  master's  deed  was  thereupon 
made  and  delivered  to  this  appellant  under  the  order  of 
the  court.  Kirkendall  was  at  that  time  a  resident  of  the 
state  of  Colorado ;  the  Maxwell  Irrigated  Land  Company 
on  that  date  had  suffered  a  deficiency  decree  against  it 
in  the  foreclosure  suit  for  $995.68,  besides  interest  and 
costs,  by  reason  of  its  indorsement  of  the  note  and  as- 
signment of  the  mortgage. 

On. the  5th  day  of  November,  1917,  Kirkendall,  original 
mortgagor,  conveyed,  or  attempted  to  convey,  his  statu- 
tory right  of  redemption  in  and  to  the  real  estate  and 
water  right  described  in  the  mortgage  to  the  appellee  by 
means  of  a  quitclaim  deed  to  said  property.  On  the  3rd 
day  of  December,  1917,  the  appellant  being  then  and 
there  the  holder  of  the  legal  title  to  said  real  estate  and 
water  right,  and  at  the  same  time  the  owner  of  the  de- 
ficiency judgment  against  the  Maxwell  Irrigated  Land 
Company,  had  a  conference  with  appellee  and  his  attor- 
ney. During  this  conference,  appellee  contends  that  he 
tendered  to  appellant  the  amount  paid  by  appellant  at 
the  foreclosure  sale,  plus  the  legal  interest  to  the  time 
of  the  conference.  This  tender,  with  the  condition  im- 
posed, was  refused,  and  subsequently  this  action  was 
brought. 

OPINION  OP  THE  COURT. 

HOLLOMAN,  District  Judge  (after  stating  the  facts 
as  above).  Many  errors  are  assigned  by  appellant;  but, 
as  this  case  must  be  reversed  for  the  reason  that  no  legal 
tender  was  ever  made  by  the  appellee,  it  will  be  unneces- 
sary to  consider  the  other  assignments  of  error. 

[1]  On  the  3rd  day  of  December,  1917,  and  within 
nine  months  of  the  time  of  the  sale  of  the  property,  ap- 
pellee attempted  to  redeem  the  land.    In  order  to  redeem 
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it  was  necessary  for  him  to  pay  the  purchaser,  this  ap- 
pellant, the  amount  of  the  purchase  price,  together  with 
interest  thereon.  The  amount  due  at  that  time  was  the 
sum  of  $4,729.50.  This  amount  was  offered  by  the  ap- 
pellee to  the  appellant,  but  with  the  condition  that  the 
appellant  execute  some  instrument  by  which  the  title  of 
this  appellee  to  the  land  should  be  cleared  of  record. 
The  appellant  offered  to  take  the  money,  but  refused  to 
execute  any  such  instrument  as  demanded  by  the  ap- 
pellee. The  condition  thus  imposed  by  the  appellee  viti- 
ated the  tender.  Union  Esperanza  Mining  Co.  v.  Shan- 
don  Mining  Co.,  18  N.  M.  153,  135  Pac.  78. 

[2]  The  appellee,  however,  claims  that  a  proper 
tender  was  made  in  the  bill  of  complaint  in  this  cause, 
and  that  even  though  the  tender  made  on  December  3, 
1917,  was  invalid,  yet  the  one  made  in  the  complaint  is 
valid.  However,  the  entire  theory  of  the  complaint  is 
based  upon  the  assumption  that  the  tender  of  December 
3rd  was  valid,  and  the  offer  to  pay  alleged  in  the  com- 
plaint is  merely  an  attempt  by  the  appellee  to  keep  a 
former  tender  good.  This  view  of  the  theory  of  the 
complaint,  and  the  theory  adopted  by  the  parties  at  the 
trial  of  the  cause,  is  supported  by  the  finding  of  the 
court  No.  10,  which  is  as  follows : 

"That  after  the  refusal  of  the  said  Occidental  Life  Insurance 
Company  to  accept  the  plaintiff's  said  tender  for  the  redemp- 
tion of  said  real  estate  and  water  right,  the  plaintiff  on.  to 
wit,  the  18th  day  of  December.  1917,  filed  this  his  action  for 
the  redemption  of  said  real  estate,  and  thereby  tendered  in  the 
court  the  said  sum  of  $4,729.60.  the  amount  tendered  by  him 
to  said  Occidental  Life  Insurance  Company,  on  the  said  3d 
day  of  December,  1917,  for  the  purpose  of  redeeming  said  land 
•and  real  estate/' 

This  finding  was  evidently  adopted  and  acquiesced  in 
by  the  appellee,  as  he  took  no  exception  to  it,  and  is 
thereby  bound  by  it. 

The  tender  made  in  the  complaint,  if  any  was  really 
made,  was,  as  the  trial' court  found,  **the  said  sum  of 
$4,729.50,  the  amount  tendered  by  him  to  the  said  Occi- 
dental Life  Insurance  Company  on  the  said  3rd  day  of 
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December,  1917.''  And  coupled  with  the  offer  to  pay, 
as  set  out  in  the  complaint,  is  the  same  demand  for 
proper  conveyance,  etc.  It  is  apparent  that  the  only 
tender  the  pleader  or  the  trial  court  had  in  mind  was 
the  one  made  on  December  3,  and,  if  any  tender  was 
intended  to  be  made  in  the  complaint,  certainly  the  ap- 
pellee would  not  have  alleged  any  facts  regarding  the 
tender  of  December  3,  and  would  necessarily  have  been 
compelled  to  tender  a  larger  amount  than  was  offered 
on  December  3.  It  is  also  apparent  that  no  action  would 
lie  against  the  appellant  until  after  an  unconditional 
offer  to  pay  the  amount  due  was  made  by  the  appellee 
to  the  appellant.  If  an  unconditional  tender  had  been 
made  and  had  been  refused,  then,  and  then  only,  would 
the  appellee  have  had  the  right  to  maintain  this  action. 
So  the  only  tender  that  can  be  considered  in  passing 
upon  the  questions  in  this  case  is  the  one  that  was  made 
on  December  3. 

If  the  law  required  the  purchaser  to  execute  the 
instrument  demanded  on  tender  being  made,  a  different 
question  would  be  presented.  In  the  case  of  pajTuent  of 
taxes  the  law  requires  the  treasurer  to  give  a  receipt,  so 
a  tender  of  taxes  conditioned  on  the  giving  of  a  receipt 
therefor  is  perfectly  valid;  but  there  is  no  law  requir- 
ing the  execution  and  deliver^'  of  such  an  instrument 
as  was  demanded  by  the  appellee,  so  it  follows  that  the 
conditional  tender  was  void,  and  this  action  could  not 
be  maintained. 

For  the  reason  above  stated,  the  judgment  will  be 
reversed  and  the  cause  remanded,  with  instructions  to. 
render  a  judgment  for  the  appellant. 

And  it  is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 

On  Motion  for  Rehearing. 

HOLLOMAN,  District  Judge.  The  appellee  has  filed 
his  motion  for  a  rehearing  of  this  cause  based  upon  the 


JANUARY    TERM,    1920  145 


Nutter  V.  Occidental  L.  Ina.  Co.,  26  N.  M.  140. 


claim  that  the  court  entirely  overlooked  and  disregarded 
the  well-known  rules  of  law  that  the  findings  of  fact 
by  the  court  are  entitled  to  the  same  weight  as  findings 
by  a  jury,  and  that,  if  the  findings  of  fact  by  the  court 
are  supported  by  enibstantial  evidence,  they  will  not  be 
reviewed  or  questioned  by  this  court. 

This  court,  in  arriving  at  its  former  opinion,  neither 
overlooked  the  findings  of  fact  by  the  court,  nor  did  it 
disregard  the  rules  of  law  above  mentioned.  While  it 
is  true  that  the  trial  court  found  that  the  tender  made 
on  the  3rd  day  of  December,  1917,  was  unconditional, 
that  finding  is  unsupported  by  the  evidence  in  the  case. 
In  fact,  the  only  conclusion  that  can  be  drawn  from  the 
witnesses  of  the  appellee  is  that  the  tender  was  con- 
ditioned upon  the  execution  of  some  instrument  by  which 
the  title  of  the  appellee  to  the  land  should  be  cleared  of 
record.  The  following  from  the  testimony  of  the  ap- 
pellee himself  is  sufiicient  to  show  that  the  tender  was  not 
unconditional : 

"Q.  And  you  say  that  Mr.  Simms  offered  this  money  to  Mr. 
McMiUen?     A.     Yes,  sir. 

"Q.  And  Mr.  McMlUen  said  he  would  take  it?  A.  He  said 
he  would  take  the  money. 

••Q.     He  didn't  take  it?    A.     No. 

"Q.  You  didn't  permit  him  to  take  it?  A.  I  didn't  when 
he  said  that  he  wouldn't  i?ive  us  anything:  to  show  that  he  had 
taken  it." 

The  same  conclusion  is  necessarily  drawn  from  the 
testimony  of  the  witness  Simms,  who  was  appellee's  at- 
torney and  was  present  at  the  time  the  conditional  tender 
was  made,  and  testified  as  to  what  occurred  at  that  time. 

It  might  well  be  suggested,  however,  that  the  state- 
ment of  the  trial  court  in  finding  of  fact  No.  9,  relative 
to  the  tender  being  unconditional,  was  not  a  finding  of 
fact  but  merely  a  conclusion  of  law,  and  it  is  a  conclusicm 
of  law  which  is  erroneously  drawn  from  the  facts  testi- 
fied to  by  the  appellee's  witnesses.  In  fact,  we  liav^ 
searched  the  record  carefully  and  have  failed  to  find  the 
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testimony  of  a  single  witness,  or  a  single  circumstance, 
that  justifies  the  conclusion  that  the  tender  was  uncon- 
ditional. On  the  contrary,  all  of  the  testimony  and  cir- 
cumstances in  the  case  conclusively  show  that  the  tender 
was  conditional,  and  that  it  was  based  upon  the  con- 
dition that  an  instrument  of  some  character  must  be 
executed  by  appellant  in  order  that  the  title  of  appellee 
to  the  land  in  question  would  be  cleared. 

For  the  reasons  above  stated,  the  motion  for  a  re- 
hearing is  denied. 

Roberts,  J.,  concurs. 

Parker,  C.  J.,  absent. 


(No.  2291.     Oct.  16,   1919.) 
(Rehearing:  Denied  May  24,  1920.) 

CROWELL  V.  KOPP. 

SYT.LABI^S  BY  THE  COURT. 

1.  Any  action  on  the  part  of  a  defendant,  except  to  object 
to  the  jurisdiction  of  the  court,  which  recogrnizes  the  case  as 
pending  in  the  court  will  amount  to  a  general  appearance. 

P.   148 

2.  The  effect  of  a  general  appearance  after  judgment  is  to 
waive  all  questions  as  to  the  jurisdiction  of  the  person  of  the 
defendant  at  the  time  of  the  rendition  of  the  decree.     P.  148 

3.  A  general  appearance  after  decree  of  foreclosure  of  a 
mortgage  precludes  a  defendant  from  raising  questions  as  to 
errors  in  the  Judgment.  P.   148 

4.  Sections  2190.  2191,  3085,  3086,  3347,  and  4185,  Code 
1915,  Interpreted,  and  held  that  a  decree  of  foreclosure  of  a 
mortgage  is  not  such  a  judgment  as  falls  within  the  terms  of 
the  statute,  which  renders  a  judgment  dormant  a'fter  five 
years  from  its  rendition,  nor  does  such  a  decree  become  In- 
operative after  seven  years  from  its  rendition.  P.   149 

5.  The  words  "final  process"  as  used  in  Code  1915,  S  3085, 
which  provides  that  it  shall  not  be  necessary  to  bring  proceed- 
ings to  revive  a  judgment  obtained  in  a  court  of  competent 
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Jurisdiction,  except  in  cases  where  such  judgment  had  been 
rendered  for  a  period  of  Ave  years  or  more  next  preceding  the 
issue  of  "final  process/'  mean  "execution"  which,  in  turn, 
means  a  writ  enforceable  agrainst  the  property  of  defendant. 

P.   150 

Appeal  from  District  Court,  Santa  Pe  County ;  Hollo- 
man,  Judge. 

Suit  by  Eleonora  Warning  Crowell  against  Augusta 
Kopp  on  a  note  and  to  foreclose  a  mortgage.  Decree  for 
plaintiff,  and,  from  an  order  vacating  an  order  appoint- 
ing a  second  special  master  to  make  sale,  plaintiff  ap- 
peals.   Reversed  and  .remanded,  with  instructions. 

Francis  C.  Wilson,  of  Santa  Fe,  for  appellant. 

Catron  &  Catron,  of  Santa  Fe,  for  appellee. 

OPINION  OF  THE  COURT. 

PARKER,  C.  J.  A  decree  was  rendered  on  March 
21,  1911,  for  the  sum  of  $437.40  and  $50  attorney's  fees 
and  costs,  against  appellee  upon  a  promissory  note  and 
for  the  foreclosure  of  a  mortgage  given  to  secure  the 
same.  The  special  master  appointed  in  the  decree  to 
make  sale  of  the  property  having  removed  from  the  state, 
another  person  was  substituted  by  a  subsequent  order 
entered  March  16,  1918,  and  he  proceeded  to  advertise 
the  property  for  sale.  The  appellee  appeared  in  the 
cause,  and  moved  to  vacate  the  order  appointing  said 
last  special  master,  and  to  hold  for  naught  the  publica: 
tion  of  said  notice  of  sale,  which  motion  was  granted  on 
June  19,  1918.  Appellant  has  appealed  from  this  judg- 
ment. 

There  were  two  motions  filed  by  appellee  to  vacate  and 
set  aside  the  order  appointing  the  special  master  to  make 
the  sale.  The  first  motion  was  upon  the  ground  that  the 
judgment,  having  been  rendered  on  the  2l8t  day  of 
March,  1911,  became  dormant  upon  the  21st  day  of 
March,  1916,  five  years  thereafter,  and  that,  no  suit  hav- 
.  ing  been  brought  since  the  date  of  the  judgment  to  re- 
vive the  same,  the  judgment  had  become  absolutely  dead. 
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A  second  and  additional  motion  to  vacate  said  order  was 
filed  later,  and  attacked  the  sufficiency  of  the  summons 
and  the  return  thereon.  It  al«o  attacked  the  original 
judgment  in  the  case  upon  the  ground  that  it  was  for 
$6.26  too  much  as  to  attorney's  fees.  It  further  at- 
tacked the  original  judgment  upon  the  ground  that  there 
was  no  authority  in  plaintiff's  assignor,  as  administrator, 
to  assign  the  note  and  mortgage  in  question  to  the  plain- 
tiff, and  that  the  plaintiff  therefore  had  no  right  to 
maintain  the  action. 

[1]  It  thus  appears  that  the  appellee  moved  the 
court  to  vacate  the  order  appointing  the  special  master 
to  make  the  sale,  not  only  upon  the  ground  that  there 
was  no  jurisdiction  obtained  of  the  defendant,  by  reason 
of  defects  in  the  summons  and  its  service,  but  she  also 
founded  her  motion  upon  the  ground  that  the  original 
judgment  was  invalid  for  the  reason  that  it  was  rendered 
for  too  large  an  amount,  and  for  the  reason  that  the  ap- 
pellant was  not  entitled  to  maintain  the  action,  and 
upon  the  ground  that  the  statute  of  limitations  had  run 
againsft  the  judgment.  This  was  a  general  appearance 
on  the  part  of  the  appellee.  Any  action  on  the  part  of 
the  defendant,  except  to  object  to  the  jurisdiction,  which 
recognizes  the  case  as  in  court,  will  amount  to  a  general 
appearance.  Dailey  v.  Poster,  17  N.  M.  377,  128  Pac. 
71;  Boulder  Sanatorium  v.  Vanston,  14  N.  M.  436,  94 
Pac.  945 ;  Fowler  v.  Continental  Casualty  Co.,  17  N.  M. 
188,  124  Pac.  479. 

[2]  The  effect  of  this  general  appearance  was  to 
waive  all  questions  as  to  the  jurisdiction  of  the  person  of 
the  defendant,  and  the  discussion  in  the  briefs  as  to  the 
validity  of  the  summons  and  of  the  return  thereon  be- 
comes of  no  importance.  The  appellee  is  to  be  deemed 
to  be  in  the  same  position  as  any  ordinary  defendant  who 
has  defaulted,  and  against  whom  judgment,  with  juris- 
diction, has  been  taken.  Fowler  v.  Casualty  Co.,  17 
N.  M.  188,  124  Pac.  479. 

[3]  As  to  the  objection  to  the  judgment  that  it  was 
for  $6.26  too  much,  and  that  there  was  no  valid  assign- 
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ment  of  the  note  and  mortgage  to  the  plaintiff,  no  juris- 
dictional question  is  involved.  If  the  action  of  the  court 
was  objectionable,  the  action  was  simply  erroneous  and 
not  void.  Such  an  objection  would  be  available  only  in 
some  direct  attack  upon  the  judgment,  as  by  appeal. 
The  judgment  bound  the  parties  as  to  all  matters  de- 
termined by  it,  and  became  a  finality  as  to  all  issues 
before  it.  There  was  jurisdiction  of  the  subject-matter, 
and  in  view  of  the  subsequent  general  appearance  of  the 
defendant  there  was,  viewing  the  parties  as  in  their 
present  status,  jurisdiction  of  the  person  of  the  defend- 
ant. The  judgment  was  no  longer  open  to  collateral 
attack.  19  R.  C.  L.  Mortgages,  §  368.  This  being  the 
case,  the  two  objections  mentioned  are  not  for  considera- 
tion. 

[4]  There  remains  the  question  in  regard  to  the 
statute  of  limitations.  Counsel  relies  upon  sections  3085, 
3086,  and  3347,  Code  1915,  which  are  as  follows : 

"Sec.  3085.  It  shall  not  be  necessary  to  bring  proceedings 
in  any  court  to. revive  a  judgment  having  been  already  ob- 
tained before  a  court  of  competent  jurisdiction  in  this  state 
except  in  cases  where  such  judgment  had  been  rendered  for 
a  period  of  Ave  years  or  more  next  preceding  the  issue  of  final 
process  for  the  enforcement  of  the  same. 

"Sec.  3086.  An  execution  may  issue  at  any  time  on  behalf 
of  any  one  interested  in  such  judgment  referred  to  in  the 
above  section,  within  Ave  years  after  the  rendition  thereof, 
and  without  the  necessity  of  bringing  an  action  to  revive  the 
same." 

"Sec.  3347.  Actions  founded  upon  any  judgment  of  any 
court  of  the  state  of  New  Mexico  may  be  brought  within  seven 
years  from  and  after  the  rendition  of  such  judgment,  and  not 
afterward,  and  actions  founded  upon  any  judgment  of  any 
court  of  record  of  any  other  state  or  territory  of  the  United 
States,  or  of  the  federal  courts,  may  be  brought  within  seven 
years  from  and  after  the  rendition  of  such  judgment,  and  not 
afterward." 

Section  3347  has  no  bearing  upon  the  question.  This 
proceeding  is  not  an  action  on  the  judgment  any  more 
than  an  execution  to  enforce  a  conmion-law  judgment 
would  be  an  action  on  the  judgment.  The  section  refers 
to  and  controls  actions  in  regular  form,  brought  upon 
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judgments  to  revive  them  or  to  recover  upon  them  or 
upon  foreign  judgments,  and  the  like. 

Sections  3085  and  3086  come  from  chapter  61,  Laws 
1887.  Previous  to  the  passage  of  this  chapter  we  had 
no  statute  enlarging  the  time  beyond  the  common-law 
year  and  a  day  within  which  execution  might  issue  on  a 
judgment.  The  chapter  merely  enlarged  the  time  within 
which  execution  might  issue  without  first  reviving  the 
judgment. 

The  question  recurs,  however,  as  to  the  meaning  of 
the  words  ** execution ' '  and  ** final  process"  as  used  in 
the  statute.  The  word  ** execution"  was  first  used  in 
our  laws  in  the  Kearny  Code,  and  the  same  now  appears 
as  section  2190,  Code  1915,  as  follows : 

"The  party  in  whose  favor  any  judg:ment,  order  or  decree 
in  any  court  may  be  returned,  shall  have  execution  therefor 
in  conformity  to  the  order,  judg-ment,  or  decree.*' 

This  section  by  its  terms  evidently  contemplates  the  is- 
suance of  execution  for  the  enforcement  of  money  judg- 
ments at  law,  and  also  orders  and  decrees  in  equity. 
Just  what  is  meant  by  the  section  more  clearly  appears 
from  section  2191,  Code  1915,  which  is  also  from  the 
Kearny  Code,  as  amended,  as  follows: 

"The  execution  shall  be  agrainst  the  goods,  chattels  and 
lands  of  the  defendant  agrainst  whom  the  judgment  order  or 
decree  shall  be  rendered:  Provided,  that  executions  from 
justices  of  the  peace  shall  not  go  against  lands." 

[5]  It  appears  from  this  section  that  the  execution 
provided  for  is  one  which  may  run  against  the  property 
of  the  defendant  generally,  and  is  not  one  for  the  en- 
forcement of  liens  upon  specific  property,  such  as  mort- 
gages and  the  like.  Confirmation  of  this  distinction  is 
found  in  section  2195,  Code  1915,  where  sales  under 
execution  and  sales  under  other  process  are  mentioned, 
and  in  section  2198,  Code  1915,  where  sales  under  execu- 
tion and  sales  under  orders  or  decrees  are  mentioned. 
The  words  ** final  process'*  as  used  in  section  3085,  supra, 
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might  well  be  held  to  include  an  order  of  sale  of  mort- 
gaged property  under  decree  of  foreclosure  if  its  section 
stood  alone,  but,  taken  in  connection  with  section  3086, 
it  seems  clear  that  the  ** final  process''  intended  is  the 
** execution"  mentioned  in  the  latter  section.  The  words 
are  used  with  reference  to  the  same  kind  of  a  judgment 
by  the  express  terms  of  the  section.  This  being  true, 
the  words  ** final  process"  mean  '* execution ",  which  in 
turn  means  a  writ  enforceable  generally  againM  the 
property  of  the  defendant.  An  order  of  sale  of  mort- 
gaged property  is  thus  excluded  from  the  operation  of 
the  statute.  It  follows  that  there  is  no"  statute  of  limita- 
tions in  this  jurisdiction  applicable  to  the  enforcement 
of  a  decree  of  foreclosure  of  a  mortgage. 

Other  states  have  considered  this  question  in  connec- 
tion with  similar  statutes.  In  Ohio  it  is  held  that  there 
is  no  limitations  upon  a  decree  of  foreclosure,  for  the 
reason  that  it  is  not  a  judgment  within  the  meaning  of 
the  statute  in  that  state,  providing  a  five-year  limitation 
upon  judgments.  See  Beaumont  v.  Herrick,  24  Ohio  St. 
445 ;  Morre  v.  Ogden,  35  Ohio  St.  430.  The  Ohio  cases 
have  been  followed  in  Nebraska.  See  Herbage  v.  Fer- 
ree,  65  Neb.  451,  91  N.  W.  408;  Jenkins,  etc.,  Co.  v. 
Kimsey,  99  Neb.  308,  156  N.  W.  499.  See,  also,  Fowler 
V.  Bank  of  Americus,  114  Ga.  417,  40  S.  E.  248,  where 
it  is  likewise  held  that  decrees  of  foreclosure  are  not 
within  the  Dormant  Judgment  Act  of  that  state.  The 
reason  for  the  conclusion  in  Georgia  is  somewhat  dif- 
ferent from  that  assigned  in  Ohio,  and  Nebraska,  it  be- 
ing founded  upon  the  proposition  that  the  Dormant 
Judgment  Act  was  designed  to  do  away  with  stale  judg- 
ments which  created  liens  upon  all  of  the  debtor's  prop- 
erty, while  a  decree  of  foreclosure  of  a  mortgage  created 
no  general  lien,  and  was  therefore  not  intended  to  be 
within  the  terms  of  the  statute. 

In  California  the  opposite  conclusion  is  reached,  based 
upon  the  phraseology  of  their  statute,  which  draws  a 
distinction  between  a  judgment  for  the  recovery  of 
money  and  other  judgments.     Under  this  statute  the 
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California  court  holds  that,  while  a  decree  of  foreclosure 
is  not  strictly  a  personal  judgment  against  the  party 
indebted,  it  is  nevertheless  a  judgment  to  enforce  the 
payment  of  money,  and  that  therefore  it  falls  within  the 
Dormant  Judgment  Act.  See  Borland  v.  Hanson,  81 
Cal.  202,  22  Pac.  552,  15  Am.  St.  Rep.  44;  Jacks  v. 
Johnston,  86  Cal.  384,  24  Pac.  1057,  21  Am.  St.  Rep.  50. 
In  Kansas  a  like  conclusion  is  reached  as  in  California, 
based  upon  the  statutory'  definition  of  a  judgment  in  the 
Kansas  Code.  See  State  ex  rel.  Henry  v.  McArthur, 
5  Kan.  280;  Watson  v.  Keystone  Iron  Works  Co.,  70 
Kan.  61,  78  Pac.  156.  The  definition  in  the  Kansas  Code 
referred  to  is  that  '*a  judgment  is  the  final  determination 
of  the  rights  of  the  parties  in  an  action."  Code  Civ. 
Proc.  §  393  (Gen.  St.  1915,  §  7297).  It  is  therefore 
held  in  that  state  that  a  decree  of  foreclosure  is  a  judg- 
ment, and  as  such  falls  within  the  terms  of  the  Dormant 
Judgment  Act  of  that  state.  Unlike  the  Kansas  Code, 
our  Code  still  preserves,  at  least  recognizes,  the  distinc- 
tion between  a  judgment  and  a  decree.  See  section  4185, 
Code  1915. 

So  far  as  we  have  observed,  in  those  states  where  de- 
crees of  foreclosure  are  held  to  become  dormant  the 
same  as  ordinary  money  judgments,  it  is  because  of  some 
particular  phraseology  of  their  statute  which  is  not  pres- 
ent in  ours. 

It  follows  from  the  foregoing  that  the  district  court 
was  in  error  in  vacating  the  order  appointing  the  special 
master  to  make  the  sale  of  the  mortgaged  property,  and 
the  judgment  should  be  reversed,  and  the  cause  re- 
manded to  the  district  court,  with  instructions  to  pro- 
ceed in  accordance  herewith ;  and  it  is  so  ordered. 

Roberts  and  Raynolds,  J.J.,  concur. 
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(No.  2329.     Jan.  17,  1920.) 
(Rehearing:  Denied  June  8,  1920.) 

NAVAJO  LIVE  STOCK  &  TRADING  CO.  v.  GALLUP 

STATE  BANK. 

SYLLABUS  BY  THE  COURT. 

1.  The  pledg:ee  of  negotiable  promissory  notes  of  the  as- 
sigrnee  and  chattel  mortgrage  securing:  the  same  is  entitled  to 
recover  of  the  parties  to  such  collateral  notes  the  whole 
amount  of  their  face,  holding  any  surplus  for  the  benefit  of 
the  persons  who  are  entitled  to  it;  there  being  no  equities  ex- 
isting between  the  maker  of  the  notes  and  the  original  payee. 

P.   156 

2.  The  pledgee  of  property  has  the  control  of  it  for  the 
time  being,  and  he  represents  not  only  his  own  interests,  but 
that  of  the  pledgor,  in  taking  any  proper  action  for  the  preser- 
vation of  it  and  the  collection  and  care  of  its  proceeds.    P.   156 

3.  Where  proceedingB  are  taken  by  the  pledgee  of  promis- 
sory notes  and  a  chattel  mortgage  regularly  assigned  securing 
said  notes  held  by  the  pledgee  as  collateral  security  to  fore- 
close the  mortgage,  the  maker  of  the  notee  and  the  mortgagor 
attempting  to  redeem,  in  order  to  exrcise  the  right,  were  re- 
quired to  pay  or  tender  all  that  was  Justly  or  equitably  due 
under  the  mortgage,  together  with  interest,  if  any  due,  and  the 
expenses  and  costs  directly  and  reasonably  incurred  by  the 
pledgee  in  attempting  to  foreclose  the  same;  the  mortgage 
providing  that  the  mortgagor  upon  default  should  pay  such 
costs,  expenses,  and  attorney's  fee,  and  a  tender  of  the  amount 
due  in  order  to  effect  redemption  should  have  included  such 
costs,  expenses,  and  attorney's  fee.  P.  157 

4.  Whoever  has  the  affirmative  of  the  issue,  as  determined 
by  the  pleadings,  or,  where  there  are  no  pleadings,  by  the 
nature  of  the  investigation,  has  the  burden  of  proof.  It  never 
shifts  from  that  party  either  in  civil  or  criminal  cases.    P.   159 

Appeal  from  District  Court,  Bernalillo  County ;  H.  F. 
Raynolds,  Judge; 

Action  by  the  Navajo  Live  Stock  &  Trading  Company 
against  the  Gallup  State  Bank.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

H.  B.  Jamison,  of  Albuquerque,  for  appellant. 

W.  A.  Keleher,  of  Albuquerque,  and  H.  C.  Denny, 
of  Gallup^  for  appellee. 
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OPINION  OF  THE  COURT. 

ROBERTS,  J.  On  February  28,  1916,  the  Navajo 
Live  Stock  &  Trading  Company,  appellant  herein,  exe- 
cuted and  delivered  to  Emma  Franklin  its  two  demand 
notes  for  $17,500,  which  notes  were  secured  by  a  chattel 
mortgage  on  all  the  live  stock  owned  by  said  corporation. 
Emma  Franklin  owned  practically  all  of  the  capital 
stock  of  the  corporation.  Thereafter  the  corporation 
borrowed  $20,000  from  the  Gallup  State  Bank,  appellee 
herein,  which  notes  were  not  payable  until  some  time 
after  November  25,  1916.  To  secure  the  payment  of 
these  notes  Emma  Franklin  assigned  and  transferred 
to  the  Gallup  State  Bank,  as  collateral  security,  the  two 
$17,500  notes  executed  to  her  by  the  corporation  and 
the  chattel  mortgage  securing  the  same. 

While  not  found  by  the  court,  it  is  possibly  true, 
as  shown  by  the  evidence,  that  on  or  about  November  8, 
1916,  the  Gallup  State  Bank  was  apprised  that  some 
one  was  making  away  with  a  portion  of  the  live  stock, 
attempting  to  drive  it  out  of  the  state,  and  expenses 
were  incurred  by  the  bank  in  preserving  and  protecting 
the  property. 

On  November  16th  Emma  Franklin  notified  the  Gal- 
lup State  Bank  that  there  was  danger  of  the  dissipation 
of  the  property  covered  by  the  chattel  mortgage,  and  de- 
manded that  the  bank  take  steps  to  enforce  the  same. 
On  the  18th  of  November  the  bank  made  a  demand  upon 
the  corporation  for  the  payment  of  the  two  notes,  and 
demanded  possession  of  the  live  stock  secured  by  the 
mortgage.  The  corporation  admitted  in  writing  the  vio- 
lation of  the  terms  of  the  mortgage  and  delivered 
possession  of  the  property  covered  thereby  to  the  bank. 
On  November  25th  Charles  Chadwick  &  Co.  purchased 
from  Emma  Franklin  all  her  stock  in  the  corpora- 
tion, and  thereupon  paid  to  Emma  Franklin  $35,000 
and  interest,  called  for  by  the  two  demand  notes, 
paid  to  the  Gallup  State  Bank  $11,000  and  interest  for 
the  balance  due  on  note  executed  to  it  by  the  corpora- 
tion, and  demanded  a  return  of  the  mortgaged  property. 
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The  bank  refused  to  return  the  property  until  it  should 
be  paid  the  sum  of  $250  attorney's  fee  which  it  had 
incurred  in  the  steps  taken  to  foreclose  the  mortgage, 
and  $205  expenses  incurred  in  taking  possession  of  the 
property.  The  Navajo  Live  Stock  &  Trading  Company, 
in  order  to  secure  possession  of  the  mortgaged  property, 
paid  the  bank  under  protest  the  sum  of  $455  covering 
said  items,  and  this  suit  was  instituted  in  the  district 
court  of  McKinley  county  to  recover  said  «um  so  paid. 
The  case  was  tried  to  the  court,  findings  of  fact  were 
made,  and  conclusions  of  law  stated  upon  which  judg- 
ment was  rendered  for  the  appellee. 

The  court  found  that  the  $250  demanded  by  appellee 
as  attorney's  fee  was  a  reasonable  fee  for  the  services 
rendered  by  appell^'s  attorney  in  the  proceedings  taken 
to  foreclose  the  mortgage,  and  that  the  $205  was  a  neces- 
sary expense  incurred  in  taking  possession  of  the  prop- 
erty and  caring  for  the  same ;  that  it  was  justly  owing  to 
appellee  at  the  time  of  the  redemption. 

The  judgment  is  attacked  upon  several  grounds,  which 
will  be  considered  in  the  order  presented  in  appellant's 
brief. 

First.  It  is  argued  that  at  the  time  the  money  was 
paid  under  protest  the  Navajo  Live  Stock  &  Trading 
Company,  through  Charles  Chadwick  &  Co.,  had  paid 
Emma  Franklin,  pledgor,  every  dollar  demanded  by  her 
as  due  upon  the  collateral  notes,  as  it  had  a  right  to  do 
if  it  paid  the  bank  the  amount  due  on  the  principal 
notes,  as  it  did,  and  that  then  to  compel  the  corporation 
to  pay  the  pledgee  money  due  to  Emma  Franklin  was 
illegal  and  unjustified,  and  that  the  bank's  remedy  for 
the  money  spent  was  and  is  against  Emma  Franklin. 

We  are  not  able  to  appreciate  the  force  of  appellant's 
contention.  If  it  is  correct,  then,  in  every  case  where 
promissory  notes  or  chattel  mortgages  which  provide 
that  upon  default  and  the  placing  of  the  same  in  the 
hands  of  an  attorney  for  collection  the  maker  of  the  note 
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shall  pay  an  attorney's  fee  and  the  cost  of  collection, 
the  pledgee  of  such  notes  or  mortgages  employing  an  at- 
torney to  collect  shall  have  no  redress  against  the  maker 
of  the  notes  or  mortgages,  and  would  be  required  to  look 
to  the  pledgor  for  such  expenses;  and  in  such  case,  as 
under  the  law  it  is  the  duty  of  the  pledgee  to  proceed  to 
enforce  such  collateral  at  the  time  it  becomes  due,  the 
maker  of  the  note  or  mortgage  would  be  excused  from 
the  performance  of  a  portion  of  his  contract,  namely, 
the  payment  of  attorney 's  fee  and  the  cost  of  collection, 
because  the  pledgee's  remedy  would  be  against  the; 
pledgor,  and  he  could  not  enforce  that  provision  of  the 
collateral. 

[1]  This  position  is  manifestly  unsound.  While  the 
pledged  notes  and  mortgage  in  question  were  in  an 
amount  in  excess  of  the  obligation  owing  to  the  bank, 
nevertheless  the  bank  had  the  right  to  sue  for  and  re- 
cover the  full  face  of  the  collateral  notes. 

> 

•*The  transfer  before  maturity  of  a  negrotiable  promissory 
note,  so  as  to  make  the  pledgee  a  party,  although  as  collateral 
security  for  a  principal  indebtedness  less  in  amount  than  the 
notes  held  as  collateral,  vests  an  absolute  title  in  the  pledgee 
in  such  collateral,  irrevocable  except  upon  the  payment  of  the 
principal  debt.  The  pledgee  is  entitled  to  recover  of  the 
parties  to  such  collateral  note  the  whole  amount  of  its  face, 
holding  any  surplus  for  the  benefiit  of  persons  who  are  en- 
titled to  it."  Colebrooke  on  Collateral  Securities  (2d  Ed.) 
9  91. 

Of  course,  if  there  were  equities  existing  between  the 
maker  of  the  note  and  the  original  payee,  the  extent  of 
the  recovery  might  be  limited  to  the  amount  of  the  debt 
for  the  payment  of  which  the  collateral  was  pledged. 

[2]     In  21  R.  C.  L.,  page  666,  it  is  said : 

"The  pledgee  of  property  has  the  control  of  it  for  the  time 
being,  and  he  represents  not  only  his  own  interest,  but  that 
of  the  pledgor,  in  taking  anj'  proper  action  for  the  preserva- 
tion of  it  and  the  collection  and  care  of  Its  proceeds.  •  •  • 
If  it  is  a  mortgage  upon  land,  and  regularly  assigned  to  him, 
he  may  foreclose  the  mortgage  for  a  breach  of  the  condition, 
if  he  deems  such  action  best  for  the  interests  of  himself  and 
the  pledgor." 
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[3]  From  these  observations  it  will  be  seen  that  it 
was  the  duty  of  the  pledgee  of  the  notes  and  mortgage  in 
question  to  take  the  steps  which  were  taken  looking  to- 
ward the  foreclosure  of  the  mortgage.  Indeed,  it  would 
probably  have  been  liable  to  the  pledgor  had  it  failed  in 
this  regard  and  loss  had  accrued.  What,  then,  was  the 
situation  of  the  appellant  at  the  time  it  made  the  pay- 
ments referred  to  on  the  25th  day  of  November,  1916! 
What  appellant  was  attempting  to  do  at  that  time  was 
to  effect  a  redemption  of  the  mortgaged  property.  Pro- 
ceedings looking  to  the  foreclosure  had  already  been 
taken,  and  possession  of  the  property  was  in  the  appellee. 
Appellant  attempting  to  redeem,  as  it  did,  in  order  to 
exercise  tlie  right,  was  required  to  pay  or  tender  all 
that  was  justly  and  equitably  due  under  the  mortgage, 
together  with  interest,  if  any  due,  and  the  expenses  and 
costs  directly  and  reasonably  incurred  by  the  mortgagee 
in  the  protection  of  his  rights  under  the  mortgage.  11 
Cyc.  p.  743.  What  then  was  justly  and  equitably  due 
under  the  mortgage  at  the  time  of  the  attempted  re- 
demption! Certainly  the  costs  which  appellee  had  in- 
curred in  preserving  the  property  and  taking  possession 
of  and  caring  for  the  same  thereafter  were  justly  and 
equitably  due  the  appellee  as  well  as  the  attorney 's  fee ; 
for  by  the  terms  of  the  mortgage  appellant  had  agreed 
to  pay  these  expenses  upon  breach  of  the  conditions  of 
the  mortgage.  Consequently,  when  it  sought  to  redeem, 
it  was  not  entitled  to  exercise  the  right  without  the  pay- 
ment of  these  costs  and  charges.   . 


In  the  case  of  Woodward  v.  Lutsch,  69  Wash.  59,  124 
Pac.  393,  the  mortgagee  had  taken  possession  of  the 
property,  or  rather  the  sheriff  had  at  the  instance  of  the 
mortgagee,  and  was  preparing  to  sell  the  property  when 
the  mortgagor  sought  to  redeem.  He  refused  to  pay  the 
attorney's  fees,  tendering  the  amount  of  the  indebted- 
ness less  such  fees.    The  court  said : 

"A  tender  at  that  time,  to  be  sufficient,  must  have  included 
the  reasonable  costs  incurred,  including:  a  reasonable  at- 
torney's fee,  because  the  mortgage  so  provided." 
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See,  also,  Flores  v.  Stone,  21  Cal.  App.  105,  131  Pac. 
348,  351,  352. 

Appellant  argues  that,  because  it  paid  to  the  pledgor 
the  face  value  of  the  notes  secured  by  the  mortgage,  and 
paid  to  the  bank  the  amount  due  it  on  the  notes  which  it 
held,  and  which  was  secured  by  the  collateral  in  question, 
no  obligation  rested  upon  it  to  pay  the  bank  the  attor- 
ney's  fee  and  costs  in  question;  but,  as  we  have  seen, 
what  it  sought  to  do  was  to  effect  a  redemption  of  the 
property,  and  this  it  could  not  do  without  the  payment 
of  the  items  in  question.  It  was  the  holder  of  the  notes 
owing  Emma  Franklin  as  pledgee,  and  the  maker  of  such 
notes  could  not  pay  the  money  to  Emma  Pratoklin  while 
such  notes  were  held  by  the  bank. 

It  is  next  argued  that  attorney's  fee  and  expenses 
could  not  be  charged  against  the  Navajo  Company,  ex- 
cept in  accordance  with  its  contract  contained  in  the  col- 
lateral notes  and  mortgage,  and  which  was  that  there 
should  be  a  bona  fide  effort  to  collect  the  notes  from  the 
company,  and  here  there  was  notj^but  only  taking  pos- 
session of  the  property  for  the  purpose  of  camouflaging 
other  unsecured  creditors. 

This  contention  is  unsupported  by  the  findings ;  con- 
sequently must  be  dismissed  without  consideration.  It 
is  true  that  the  action,  in  proceeding  to  foreclose  the 
mortgage,  was  taken  because  of  certain  attachment  suits 
by  unsecured  creditors,  but  this  is  no  evidence  of  bad 
faith  on  the  part  of  the  bank  in  proceeding  to  enforce 
the  collateral. 

It  is  next  argued  that  the  paper  given  the  appellant 
at  the  time  of  the  payment  of  the  money  under  protest 
by  the  bank,  acknowledging  receipt  of  the  same,  stated 
that  the  $250  paid  the  attorney  was  for  services  ren- 
dered in  collecting  or  attempting  to  collect  the  collateral 
notes  and  the  notes  held  by  the  bank  secured  by  such 
collateral,  and  that,  because  the  receipts  so  recited,  the 
cause  should  be  remanded  to  the  district  court,  with  in- 
structions to  ascertain  what  portion  of  the  $250  was 
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earned. for  services  rendered  in  connection  with  the  fore- 
closure of  the  mortgage. 

The  court  found  that  the  $250  was  a  reasonable  fee 
for  the  services  rendered  in  the  attempt  to  foreclose  the 
mortgage,  and  the  principal  note  secured  by  the  col- 
lateral was  not  due  at  the  time  of  the  attempted  fore- 
closure. Consequently  we  conclude,  as  the  district  court 
evidently  did,  that  the  recital  in  the  receipt  given  the 
appellant  was  an  error ;  that  the  $250  was  earned  by  the 
attemjJted  foreclosure,  apd  the  amount,  in  view  of  the 
amount  secured  by  the  mortgage,  was  certainly  very 
modest. 

It  js  lastly  argued  that,  after  the  acknowledgment 
signed  by  the  president  of  the  Gallup  State  Bank  show- 
ing that  the  money  was  paid  under  protest  was  proven 
by  appellant,  the  burden  of  proof  to  show  that  the  $455 
charge  was  legal  was  on  the  appellee,  and  the  burden  of 
proving  it  was  illegal  was  not  upon  the  appellant. 

0 

[4]  No  authority  is  cited  in  support  of  this  conten- 
tion, and,  indeed,  we  believe  none  can  be  found.  The 
general  rule  is  that: 

"Whoever  has  the  affirmative  of  the  issue,  as  determined  by 
the  pleadings,  or,  where  there  are  no  pleadings,  by  the  nature 
of  the  investigation,  has  the  burden  of  proof.  It  never  shifts 
from  that  party  in  either  civil  or  criminal  cases."     16  Cyc.  926. 

Here  appellant  alleged  in  its  complaint,  in  order  to 
sustain  its  cause  of  action,  that  the  payment  made  by  ap- 
pellee was  illegal,  and  certainly  the  burden  rested  upon 
it  to  establish  the  truth  of  this  allegation. 

m 

Finding  no  error  in  the  record,  the  judgment  will  be 
affirmed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Holloman,  District  Judge,  concur. 


160  SUPREME   COURT   OF   NEW   MEIXICO 


State  V.  Hunt,  26  N.  M.  160. 


(No.  2341.     March  19.  1920.) 
(Rehearing  Denied  June  8,  1920.) 

STATE  V.  HUNT  et  al. 

SYT.LABUS  BY  THE  COURT. 

1.  It  is  within  the  discretion  of  the  trial  judge  to  admit  in 
rebuttal,  or  at  the  time  for  rebuttal,  facts  and  circumstances 
which  are  not  strictly  in  rebuttal,  and  which  should  be.  or 
might  have  been  offered  in  chief.  P.   161 

2.  An  additional  instruction  to  the  jury  upon  their  report- 
ing to  the  court  their  inability  to  agree,  calling  the  attention 
of  the  jur>'  to  the  expense  to  the  county  and  the  defendants  of 
the  trial,  the  length  of  time  it  had  taken  to  try  the  case,  and 
which  told  them  it  was  their  duty  to  agree  if  an  agreement 
was  possible  without  any  juror  violating  his  conscientious 
conviction,  was  not  erroneous.  P.   161 

3.  It  is  improper  for  the  trial  judge  to  have  any*  com- 
munication with  the  members  of  the  jury  about  the  case  on 
trial  which  is  not  in  open  court  and  in  the  presence  of  the  de- 
fendant. P.   164 

Appeal  from  District  Court,  Grant  County;  R.  R. 
Ryan,  Judge. 

Samuel  L.  Hunt  and  Joseph  S.  Hunt  were  convicted 
of  murder  in  the  second  degree,  and  they  appeaL  Re- 
versed, and  remanded  for  a  new  trial. 

Edward  R.  Wright,  of  Santa  Fe,  Wilson  &  Walton, 
of  Silver  City,  James  S.  Casey,  of  Tyrone,  and  Clifton 
Mathew^s,  of  Bizbee,  Ariz.,  for  appellants. 

0.  0.  Askren,  Atty.  Gen.,  and  N.  D.  Meyer,  Asst. 
Atty.  Gen.,  for  the  State. 

OPINTOJ^  OF  THE  COURT. 

ROBERTS,  J.  This  is  an  appeal  from  a  conviction 
of  murder  in  the  second  degree.  Three  grounds  of  error 
are  relied  upon  for  a  reversal.  The  first  is  in  the  ad- 
mission of  certain  evidence  in  rebuttal.  The  deceased, 
Chester  Bartell,  was  killed  by  the  appellants  along  a 
trail  through  the  forests  of  Grant  county.    The  killing 
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was  admitted,  and  self-defense  was  interposed  as  justi- 
fication. In  rebuttal  two  witnasses  were  permitted  to 
tesrtify  to  the  finding  of  a  bullet  at  the  scene  of  the 
homicide  more  than  six  months  after  the  date  thereof, 
and  the  bullet  was  put  in  evidence.  The  objection  made 
to  the  admission  of  this  evidence  upon  the  trial  was  that 
it  was  not  proper  rebuttal.  This  objection  is  urged 
here,  and  also  it  is  further  contended  that  the  finding 
of  the  bullet  more  than  six  months  after  the  homicide 
was  so  remote  in  point  of  time  as  to  make  evidence 
thereof  inadmissible.  This  second  ground  is  here  urged 
for  the  first  time,  and,  under  the  well-established  rule, 
is  not  available  to  the  appellants. 

[1]  As  to  the  question  as  to  whether  there  was  error 
in  the  admission  of  this  evidence  in  rebuttal  when  it 
should  have  been  put  in  in  chief,  it  is  well  settled  that 
it  is  within  the  discretion  of  the  trial  judge  to  admit  in 
rebuttal,  or  at  the  time  for  rebuttal,  facts  and  circum- 
stances which  are  not  strictly  in  rebuttal  and  which 
should  be  or  might  have  been  offered  in  chief.  16  C.  J. 
868;  Goldsby  v.  United  States,  160  U.  S.  70,  16  Sup. 
Ct.  216,  40  L.  Ed.  343 ;  State  v.  Riddle,  23  N.  M.  600, 
170  Pac.  62. 

[2]  After  the  jury  had  deliberated  for  approxi- 
mately 18  hours  without  arriving  at  a  verdict,  and  had 
then  been  called  into  court  and  interrogated  by  the 
judge,  and  in  response  to  his  inquiries  had  informed 
him  that  they  stood  then  as  they  had  stood  since  their 
first  ballot,  the  judge  gave  to  the  jury  the  following  in- 
struction : 

"Gentlemen  of  the  jury,  upon  your  report  that  you  are  un- 
able to  agree  in  the  cause  which  has  been  submitted  to  you, 
I  feel  It  my  duty  to  direct  you  to  consider  the  case  further 
in  an  effort  to  reach  an  agreement.  I  instruct  you  that  this 
case  has  occasioned  a  great  deal  of  trouble  and  involved  great 
cost  alike  to  Qrant  county  and  the  defendants.  It  has  taken 
up  over  a  week  of  the  time  of  this  court.  It  is  important, 
therefore,  both  to  the  state  and  to  the  defendants,  that  you 
arrive  at  some  verdict.  Yqu  should  agree  upon  a  verdict.  No 
juror,  from  mere  pride  of  opinion  hastily  formed  or  expressed, 
should  refuse  to  agree,  nor  should  any  juror  surrender  any 
conscientious  conviction  founded  on  the  evidence  and  the  in- 
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structions  allowed  and  griven  by  the  court.  It  is  the  duty  of 
each  juror  to  reason  with  his  fellows  concerning  facts  in  the 
case  and  application  of  them  to  the  instructions  of  the  court 
with  an  honest  and  fearless  desire  to  arrive  at  the  truth  and 
with  a  view  to  reaching:  a  verdict.  It  should  be  the  object  of 
all  of  the  members  of  the  jury  to  arrive  at  a  verdict  and  to 
that  end  to  deliberate  togrether  with  calmness,  reason,  and 
fairness.  It  is  your  duty  to  agree  upon  a  verdict.  If  such  an 
agreement  be  possible,  without  any  juror  violating  his  con- 
scientious conviction.  I  instruct  you  that  you  should  so  agree 
without  any  juror  violating  his  conscientious  convictions,  but 
let  such  juror  reason  honestly  with  himself  whether  his 
opinion  expressed  in  the  jury  room  is  a  conscientious  convic- 
tion, based  upon  the  facts  in  the  case  and  the  law  as  given 
by  the  court,  fairly,  honestly,  and  fearlessly  considered;  and 
you  should  understand  very  clearly  that  such  a  conviction  is 
not  determined  in  any  wise  by  regard  for  any  personal  consid- 
eration involved,  whether  of  friendship  or  business;  and  no 
juror  should  consider  what  may  be  the  probable  result  upon 
any  personal  interest  of  his  of  the  verdict  that  might  be  agreed 
upon.  If  he  is  guided  by  such  personal  interest,  he  is  not 
faithful  to  the  oath  he  has  solemnly  taken  in  this  court.  To 
aid  you  in  further  consideration  of  the  case,  I  instruct  you 
that,  although  the  verdict  to  which  a  juror  agrees  must  of 
course  be  his  own  verdict,  the  result  of  his  own  convictions 
not  a  mere  acquiescence  in  the  conclusion  of  his  fellows,  yet, 
in  order  to  bring  12  minds  to  a  unanimous  result,  you  must 
examine  the  questions  submitted  to  you  with  candor  and  with 
a  proper  regard  and  deference  to  the  opinions  of  each  other. 
Tou  should  consider  that  the  case  must  at  some  time  be  de- 
cided, that  you  are  selected  in  the  same  manner  and  from  the 
same  source  from  which  any  future  jury  must  be,  and  there 
is  no  reason  to  suppose  that  the  case  will  ever  be  submitted 
to  12  men  more  intelligent,  more  impartial,  or  more  com- 
petent to  decide  it,  or  that  more  and  clearer  evidence  will  be 
produced  on  the  one  side  or  on  the  other.  And,  with  this  in 
view,  it  is  your  duty  to  decide  the  case  if  you  can  conscien- 
tiously do  so.  In  conferring  together,  you  ought  to  pay  a 
proper  respect  to  each  other's  opinions,  and  listen,  with  a 
disposition  to  be  convinced,  to  each  other's  arguments,  and, 
on  the  other  hand,  if  the  larger  number  of  your  panel  are  for 
conviction,  a  dissenting  juror  should  consider  whether  a  doubt 
in  his  own  mind  is  a  reasonable  one,  which  makes  no  impres- 
sion on  the  minds  of  so  many  men,  equally  honest,  equally  in- 
telligent with  himself,  and  who  have  heard  the  same  evi- 
dence, with  the  same  attention,  and  with  an  equal  desire  to 
arrive  at  the  truth,  and  under  the  sanction  of  the  same  oath. 
And,  on  the  other  hand,  if  a  majority  are  for  the  defendants, 
the  minority  ought  seriously  to  ask  themselves  whether  they 
may  not  reasonably  and  ought  not  to  doubt  the  correctness  of 
a  judgment  which  is  not  concurred  in  by  most  of  those  with 
whom  they  are  associated,  and  distrust  the  weight  and  suf- 
ficiency of  that  evidence  which  fails  to  carry  conviction  to  the 
minds  of  their  fellow  jurors." 
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Before  submitting  this  instruction  to  the  jury,  a  copy 
of  it  was  handed  to  counsel  for  appellants,  and  they 
stated  the  following  objection  to  the  giving  of  the  in- 
struction : 

"Defendants  at  this  time  object  to  the  iriving  of  the  addi- 
tional instruction  to  the  Jury  for  the  reason  that  such  instruc- 
tion does  not  state  the  law,  in  that  it  directs  the  jury  to  con- 
sider matters  other  than  the  evidence  adduced  upon  the  trial 
of  this  cause  in  arriving  at  their  verdict,  in  that  it  is  calculated 
and  intended  to  give  the  impression  that  each  juror  should  re- 
gard the  opinion  of  the  greater  number  of  jurors  as  entitled 
to  more  weight  and  consideration  than  the  opinion  of  the 
smaller  number  of  jurors;  that  those  who  are  in  the  minority 
should  renoimce  their  convictions  and  give  way  to  the  opinion 
of  those  who  are  in  the  majority,  merely  because  of  such  pre- 
ponderance of  numbers,  in  that  it  seeks  a  verdict  which  is  not 
in  truth  and  in  fact  the  individual  verdict  of  each  and  every 
juror,  in  that  under  the  existing  circumstances  it  amounts  to 
a  coercion  of  the  jury,  in  that  it  is  highly  prejudicial  to  these 
defendants." 

If  the  language  in  the  instruction  by  which  the  trial 
court  denounced  as  unfaithful  to  his  oath  any  juror  who 
in  forming  or  adhering  to  an  opinion  was  influenced  by 
personal  considerations  of  friendship  or  business  was 
calculated  to  coerce  or  intimidate  the  jurors,  of  course, 
the  instruction  would  be  erroneous.  But  it  will  be  ob- 
served that  this  ground  of  objection  was  not  urged  in 
the  court  below,  and,  according  to  the  authorities,  this 
is  the  only  possible  error  in  the  instruction.  In  the  case 
of  Territory  v.  Donahue,  16  N.  M.  17,  113  Pac.  601,  an 
instruction  given  under  similar  circumstances,  and  which 
went  almost  as  far  as  this  instruction,  was  approved  by 
the  territorial  Supreme  Court.  The  instruction  here 
went  further  in  this ;  it  called  the  attention  of  the  jury 
to  the  expense  to  the  county  and  the  defendants  of  the 
trial,  the  length  of  time  it  had  taken  to  try  the  case,  and 
told  them  repeatedly  that  it  was  their  duty  to  agree  if 
an  agreement  was  possible,  without  any  juror  violating 
his  conscientious  conviction,  and  further  as  above 
pointed  out.  The  general  rule  is  that  the  trial  court  may 
detail  to  the  jury  the  ills  attendant  on  a  disagreement, 
the  expense,  the  length  of  time  it  has  taken  to  try  the 
case,  and  that  the  case  will  have  to  be  decided  by  some 
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jur>'  on  the  same  pleadings  and  in  all  probability  on  the 
same  testimony.  Case  notes  will  be  found  fully  discuss- 
ing the  question  and  citing  all  the  cases  as  follows :  Ala- 
bama Great  Southern  Railroad  Co.  v.  Daff ron,  Ann.  Cas. 
1912D,  p.  438;  State  v.  Place,  11  Ann.  Cas.  1129.  See 
also  Shea  v.  U.  S.,  260  Fed.  807. 

It  is  very  doubtful  whether  the  court  was  warranted 
under  the  law  in  the  use  of  language  which  called  at- 
tention to  a  possible  personal  interest  of  some  of  the 
jurors  in  the  case,  or  a  fear  of  the  result  upon  their 
personal  interests.  This  may  have  acted  as  a  form  of 
coercion  upon  the  minority  of  the  jurors.  They  may 
have  reasoned  that  the  court  was  of  the  opinion  that 
their  refusal  to  agree  to  a  verdict  was  prompted  by  per- 
sonal interest  or  that  the  fear  that  an  agreement  on 
their  part  to  a  verdict  might  aflfect  their  business  in- 
teresta  It  was  unfortunate  language,  to  say  the  least. 
But,  as  stated,  this  ground  of  objection  was  not  urged 
to  the  instruction  of  the  court  below  and  is  not  available 
to  the  appellants  here. 

[3]  It  is  lastly  urged  that  it  was  error  for  the  judge 
to  have  a  conversation  with  a  member  of  the  jurj-  about 
the  case  during  a  recess  of  the  court  and  in  the  absence 
and  without  the  knowledge  of  appellants  or  their  coun- 
sel, but  in  the  presence  and  with  the  knowledge  of  the 
district  attorney,  and  in  that  conversation  to  advise  the 
juror  to  rise  in  the  jury  box  in  open  court,  after  all  evi- 
dence and  argument  had  been  concluded,  and  request 
that  the  right  shoe  of  the  deceased  be  cut  open  and  ex- 
hibited to  the  jury,  and  for  the  judge  afterwards  to 
grant  such  request  when  actually  made  in  open  court, 
never  having  disclosed  to  appellants  or  their  counsel  that 
such  conversation  had  been  had  or  such  advice  given. 

The  facts  upon  which  this  alleged  error  is  predicated 
are  as  follows:  Upon  the  trial  of  the  case  a  shoe  taken 
from  the  right  foot  of  the  deceased  was  put  in  evidence. 
A  bullet  had  penetrated  the  sole  of  this  shoe  near  the  toe. 
It  was  the  theory  of  the  state  that  the  bullet  had  been 
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fired  by  one  of  the  appellants  while  the  deceased  was 
lying  on  the  ground  and  at  the  time  of  the  fatal  en- 
counter. It  was  the  contention  of  the  appellants  that 
the  bullet  had  been  fired  into  the  sole  of  the  shoe  some 
hours  after  the  death  of  deceased  bv  one  of  his  friends 
for  the  purpose  of  manufacturing  evidence  against  the 
appellants.  Evidence  had  gone  in  by  experts  to  the  ef- 
fect that  a  bullet  fired  into  a  dead  body  would  not  cause 
a  flow  of  blood.  The  shoe  was  not  cut  open,  and  it  was 
impossible  for  any  one  to  see  whether  there  was  or  was 
not  blood  in  the  toe  of  the  shoe. 

The  facts  attending  the  conversation  between  the  court 
and  juror  were  certified  by  the  trial  court  as  follows : 

**After  the  argument  to  the  jury  of  Clifton  Mathews,  who 
made  the  closing  argrument  for  the  defendants,  the  court  an- 
nounced a  recess;  thereupon,  as  the  jury  were  leaving  the  jury 
box  and  before  the  court  had  retired  from  the  bench.  Juror 
M.  N.  Ross  approached  the  judge  of  the  court  in  the  court- 
room and  stated  that  the  jury  desired  to  have  the  shoe  in 
question  opened  so  that  the  interior  thereof  might  be  dis- 
covered and  so  that  it  might  be  disclosed  whether  or  not  the 
toe  of  the  said  shoe  contained  blood;  that  at  the  time  said  re- 
quest was  made  the  Jury  were  in  the  act  of  leaving  the  Jury 
box.  the  judge  of  the  court  had  not  left  the  bench,  and  there 
were  several  bystanders  within  hearing  distance  of  the  said 
Juror,  Ross,  at  the  time  he  made  said  request^  and  the  Judge 
of  the  court  thereupon  stated  to  said  Juror  that,  if  the  jury 
desired  that  this  be  done,  the  proper  course  to  follow  was  for 
one  of  the  Jury  to  rise  before  the  court  in  the  Jur>'  box  in  open 
court  and  make  such  request;  that  at  the  time  said  request 
was  so  made  by  said  Juror.  M.  N.  Ross,  and  at  the  time  the 
Judge  of  the  court  made  his  statement  to  the  said  juror, 
M.  N.  Ross,  in  response  to  said  request,  the  defendants  were 
not.  nor  was  either  of  them,  and  counsel  for  defendants  were 
not,  nor  was  either  of  them,  within  hearing  so  far  as  the 
court  is  aware  of  said  Juror,  M.  N.  Ross,  or  of  the  said  court, 
or  of  the  said  colloquy  which  occurred  between  the  said  Juror, 
M.  N.  Ross,  and  the  court.  Counsel  for  the  state  thereupon, 
or  immediately  thereafter,  knew  and  became  aware  that  such 
request  had  been  so  made,  and  that  such  response  had  been 
so  made  by  the  court,  as  above  recited,  but,  so  far  as  the  court 
is  aware,  neither  the  defendants,  nor  either  of  them,  nor  their 
counsel,  nor  either  of  said  counsel,  heard  said  request,  or  the 
response  of  the  court  thereto,  or  knew  of  the  same.  There- 
after, and  after  all  argument  of  counsel  to  the  jury  had  ended 
and  closed,  and  before  the  court  had  instructed  the  jury,  said 
Juror,  M.  N.  Ross,  in  open  court,  from  the  Jury  box,  requested 
the  court  to  allow  said  shoe.  State's  Exhibit  D.  to  be  so  cut 
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open.  Thereupon  the  state,  througrh  its  district  attorney,  as- 
sented to  the  same  being:  done,  and  thereafter  the  defendants, 
througrh  their  counsel,  assented  to  the  same,  and  thereupon, 
after  such  assent  in  open  court,  the  said  shoe  was  by  the 
sheriff,  under  the  direction  of  the  court,  cut  open,  so  that  its 
interior,  which  was  not  previously  disclosed  to  view,  could  be 
seen,  and  when  said  shoe  was  so  cut  open,  and  the  interior 
thereof  so  exposed  to  view,  there  was  visible  in  that  part  of 
said  interior  so  exposed  to  view,  at  and  around  and  near  the 
bullet  hole  passing:  througrh  the  sole  of  said  shoe,  a  consid- 
erable quantity  of  dry  blood,  or  of  a  substance  having  the 
appearance  of  dry  blood.  Said  shoe.  State's  Exhibit  D,  was 
thereupon  passed  into  the  jury  box,  and  in  such  condition 
was  viewed  and  examined  by  the  members  of  the  jury,  and 
thereupon,  and  immediately  thereafter,  the  court  proceeded 
to  instruct  the  jury  and  to  give  them  the  case  for  considera- 
tion of  their  verdict." 

It  is  elementary  that  in  a  felony  case  the  accused 
must  be  personally  present  at  every  stage  of  the  trial. 
If  any  material  step  in  the  trial  is  taken  in  his  absence 
and  a  conviction  results,  it  must  be  set  aside.  This  rule 
has  been  applied  in  many  cases.  It  has  been  held,  for 
example,  that  it  was  fatal  error  to  proceed  with  the  im- 
paneling of  a  jury  in  the  absence  of  the  accused.  •  War- 
field  V.  State,  96  Miss.  170,  50  South.  561 ;  State  v.  Dry, 
152  N.  C.  813,  67  S.  E.  1000 ;  State  v.  Thomas,  128  La. 
813,  55  South.  415. 

It  is  likewise  reversible  error  to  permit  any  evidence 
to  be  heard  in  the  absence  of  the  accused.  State  v. 
Moran,  46  Kan.  318,  26  Pac.  754 ;  Garman  v.  State,  66 
Miss.  196,  5  South.  385 ;  Richards  v.  State,  91  Tenn.  723, 
20  S.  W.  533,  30  Am.  St.  Rep.  907 ;  Booker  v.  State,  81 
Miss.  391,  33  South.  221,  95  Am.  St.  Rep.  474;  Burton 
V.  State,  46  Tex.  Cr.  R.  493,  81  S.  W.  742 ;  State  v.  Man- 
nion,  19  Utah,  505,  57  Pac.  542,  45  L.  R.  A.  638,  75  Am. 
St.  Rep.  753 ;  State  v.  Sheppard,  49  W.  Va.  583,  39  S.  E. 
676 ;  Washington  v.  State,  52  Tex.  Cr.  R.  323,  106  S.  W. 
361 ;  Hill  V.  State,  54  Tex.  Cr.  R.  646,  114  S.  W.  117 ; 
Emery  v.  State,  57  Tex.  Cr.  R.  423,  123  S.  W.  133,  136 
Am.  St.  Rep.  988 ;  Sadler  v.  State,  98  Miss.  401,  53  South. 
783;  Lee  v.  State,  101  Miss.  387,  58  South  7;  Doss  v. 
State,  104  Miss.  598,  61  South.  690;  Watkins  v.  State, 
110  Miss.  438,  70  South.  457. 
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So  also  must  a  conviction  be  set  aside  where  the  accused 
was  absent  during  the  argument  to  the  jury.  Tiller  v. 
State,  96  Ga.  430,  23  S.  E.  825 ;  Humphrey  v.  State,  3 
Okl.  Cr.  504,  106  Pac.  978,  139  Am.  St.  Rep.  972 ;  Morey 
V.  State,  72  Fla.  45,  72  South.  490. 

Absence  of  the  accused  while  the  judge  is  instructing 
the  jury  is  equally  fatal.  Roberts  v.  State,  111  Ind.  340, 
12  N.  E,  500 ;  State  v.  Myrick,  38  Kan.  238,  16  Pac.  330 ; 
Territory  v.  Lopez,  3  N.  M.  104,  2  Pac.  364;  Kinnemer 
V.  State,  66  Ark.  206,  49  S.  W.  815 ;  Stroope  v.  State,  72 
Ark.  379,  80  S.  W.  749;  Bailey  v.  Commonwealth,  24 
Ky.  Law  R«p.  1419,  71  S.  W.  632 ;  Havenor  v.  State,  125 
Wis.  444,  104  N.  W.  116,  4  Ann.  Cas.  1052 ;  Gardner  v. 
State,  55  Tex.  Cr.  R.  394,  117  S.  W.  140 ;  State  v.  Beau- 
din,  76  Wash.  306,  136  Pac.  137  ;State  v.  Shutzler,  82 
Wash.  365;  144  Pac.  284;  Pearson  v.  State,  119  Ark.  152, 
178  S.  W.  914. 

In  like  manner  a  verdict  of  guilty  rendered  in  the  ab- 
sence of  the  accused  must  be  set  aside.  Harris  v.  State, 
153  Ala.  19,  49  South.  458 ;  Derden  v.  State,  56  Tex.  Cr. 
R.  396,  120  S.  W.  485,  133  Am.  St.  Rep.  986 ;  Lyons  v. 
State,  7  Ga.  App.  50,  66  S.  E.  149 ;  Humphrey  v.  State, 
3  Okl.  Cr.  504,  106  Pac.  978,  139  Am.  St.  Rep.  972; 
Smith  V.  People,  8  Colo.  457,  8  Pac.  920 ;  Summeralls  v. 
State,  37  Fla.  162,  20  South.  242,  53  Am.  St.  Rep.  247 ; 
Wells  V.  State,  147  Ala.  140,  41  South.  630 ;  Common- 
wealth V.  Gabor,  209  Pa.  201,  58  Atl.  278;  Percer  v. 
State,  118  Tenn.  765,  103  S.  W.  780. 

As  a  part  of  the  same  doctrine,  it  is  uniformly  held 
to  be  reversible  error  for  the  judge  to  have  any  com- 
munication with  the  jury,  except  in  open  court  and  in 
the  presence  of  the  accused  and  his  counsel.  A  case  in 
point  is  that  of  Territory  v.  Lopez,  3  N.  M.  156,  2  Pac. 
364.  The  defendants  in  that  case  were  being  tried  for 
cattle  stealing.  After  the  jury  had  been  charged  by  the 
court,  and  had  retired  to  deliberate,  they  were  brought 
into  court,  in  the  absence  of  the  accused  and  their  coun- 
sel, and  one  or  more  of  the  number  made  an  inquiry  of 
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the  judge  as  to  ** where  those  men,"  meaning  the  de- 
fendants, **were  driving  those  cattle,"  and  the  judge, 
in  the  absence  of  the  accused  and  their  counsel,  answered 
the  inquiry  by  telling  the  jury  that  they  must  determine 
that  fact  according  to  the  evidence  and  just  as  they 
would  determine  any  fact  in  the  own  private  affairs. 
There  was  a  verdict  of  guilty,  and  on  appeal  the  Supreme 
Court  said : 

"The  defendants  were  being  tried  for  srrand  larceny,  which, 
under  our  law,   is  a  felony.     The  doctrine  seems  to   be  well 
settled,  that  after  the  jury  have  been  instructed  and  have  re- 
tired  to   consider  of  their  verdict,   in   all   trials   for   felony  it 
would  be  irregular*  and  improper  for  the  court  to  receive  the 
jury,  or  to  have  any  communication  with  them  touching  the 
case  submitted  to  them,  In  the  absence  of  the  defendant.     In 
all  such  cases  the  presurnption  of  law  is  that  the  irregrularity 
per  se   constitutes  error.     On   this  subject  Mr.   Bishop  says: 
'It  is  a  principle   pervading  the  entire  law  of  procedure   in 
criminal  causes  that,  after  indictment  found,  nothing  shall  be 
done  in  the  cause  in   the  absence  of  the  prisoner.*      1   Bish. 
Crim.  Proc.   S  682.     To  this  principle,  as  a  rule  of  law,  there 
are   no  exceptions  other   than   in   the  lower   class  of   misde- 
meanors, where  a  fine  only,  and  no  corporal  punishment,  may 
be  imposed,  and  in  a  few  instances  of  orders  within  the  discre- 
tion of  the  presiding  judge,  such  as  an  order  on  a  motion  for  a 
continuance.     And   even  such   motion,   if   made  on   behalf  of 
the  prosecution,   cannot   be   entertained,   except   on   notice   to 
the  prisoner  or  his  counsel.     Id.   §S   684,   685.      In  regard   to 
felonies  Mr.  Bishop  further  says:     'In  felonies  it  is  not  in  the 
province  of  the  prisoner,  either  by  himself  or  by  his  counsel, 
to  waive  the  right  to  be  personally  present  during  the  trial.* 
Id.   S   686.     This  is  strong  language,  but  it  is  unquestionably 
the  law.     ♦     •      •     After  the  jury  have  been  charged  by  the 
court,  and  they  have  retired  to  deliberate,  it  is  always  proper 
for  them  to  ask  the  bailiff  in  charge  to  conduct  them  before 
the  court  for  further  instructions.     But  in  all  such  cases  the 
proper  practice  would   be   to  send   for  the   prisoner  and   his 
counsel,   and   as  soon   as  they   come   into   court  to   have   the 
names  of  the  jurors  called,  and,  if  all  are  found  to  be  present, 
the  court  w^ill  then  receive  any  communication  they  have  to 
make,  and  instruct  them  accordingly.     Mr.  Bishop  more  elab- 
orately puts  it  thus:     'After  the  jury  have  retired  to  deliberate 
on   their  verdict,   there   may   be   further   communication    be- 
tween them  and  the  court  at  the  desire  of  either.     If  at  the 
court's,  an  officer  is  sent  for  them,  and  it  takes  place  in  open 
court;  the  judge  has  no  right  to  visit  them  for  the  purpose  in 
their  room,  or  otherwise  communicate  with  them  in  private. 
If  at  the  jury's,  they  are  conducted  for  the  purpose  into  open 
court.     The  counsel  and  the  parties  should  be  notified,   and 
their  presence  is  a  right  or  necessity  the  same  as  during  the 
prior  parts  of  the  trial.     The  instructions  desired  on  the  one 
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side  or  the  other  and  -required  by  the  circumstances  will  then 
be  given/     1  Bish.  Crim.  Proc.     (3d  Ed.)   S  1000." 

It  is  to  be  conceded  that  there  was  no  impropriety  in 
the  juror  asking  that  the  shoe  be  cut  open,  or  on  the  part 
of  court  in  granting  the  request.  The  error  consisted  in 
the  communication  between  the  judge  and  the  juror 
about  the  proper  way  for  the  jury  to  obtain  the  right 
to  inspect  the  inside  of  the  shoe  in  the  absence  of  the 
defendant  and  while  the  court  was  not  in  session. 

In  an  early  Massachusetts  case  (Sargent  v.  Roberts, 
1  Pick.  337,  11  Am.  Dec.  185)  the  foreman  of  the  jurj^ 
sent  a  note  to  the  court  stating  that  it  was  impossible  for 
the  jury  to  agree.  The  judge  in  reply  addressed  a  writ- 
ten communication  to  the  jury  urging  them  to  agree. 
The  note  from  the  foreman  of  the  jury  and  the  written 
communication  by  the  judge  were  filed  in  the  case  so 
that  what  was  said  did  not  depend  upon  the  memory 
of  the  judge  or  juror.    The  court  said : 

• 

"The  object  of  the  note  of  the  foreman  was  probably  to  ob- 
tain leave  for  the  jury  to  separate,  and  the  answer  of  the 
judge  was  calculated  to  enable  them  to  revise  the  case  in  a 
systematic  manner,  in  the  hope  that  such  a  revision  would 
produce  a  union  of  opinion  on  one  side  or  the  other  of  the 
cause.  It  probably  had  that  effect.  As  it  is  impossible,  we 
think,  to  complain  of  ;the  substance  of  the  communication, 
the  only  question  is  whether  any  communication  at  all  is 
proper;  and,  if  it  was  not,  the  party  against  whom  the  verdict 
was,  is  entitled  to  a  new  trial.  And  we  are  all  of  opinion, 
after  considering  the  question  maturely,  that  no  communica- 
tion whatever  ought  to  take  place  between  the  judge  and  the 
jury,  after  the  cause  has  been  committed  to  them  by  the 
charge  of  the  judge,  unless  in  open  court,  and  where  prac- 
ticable, in  presence  of  the  counsel  in  the  cause.  *  *  *  It 
is  not  sufficient  to  say  that  this  power  is  in  hands  highly  re- 
sponsible for  the  proper  exercise  of  it;  the  only  sure  way  to 
prevent  all  jealousies  and  suspicions  is  to  consider  the  judge 
as  having  no  control  whatever  over  the  case,  except  in  open 
court  in  presence  of  the  parties  and  their  counsel." 

Many  cases  to  the  same  effect  will  be  found  cited  in 
notes  to  the  cases  of  State  v.  Murphy  17  L.  R.  A.  (N.  S.) 
609,  and  Lewis  v.  Lewis,  L.  R.  A.  1915D,  719.  These 
cases  are  practically  unanimous  upon  the  proposition 
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that  any  communication  between  the  judge  and  the  jury 
respecting  the  case,  had  after  the  cause  has  been  sub- 
mitted and  not  in  open  court  and  in  the  presence  of  the 
parties,  is  reversible  error.  And  this  upon  the  ground 
that  any  communication  under  such  circumstances  is 
improper,  and  that  the  party  in  order  to  secure  a  setting 
aside  of  the  verdict  was  not  required  to  show  prejudice, 
but  only  the  fact  that  there  was  such  unauthorized  com- 
munication. There  is  no  more  reason  for  saying  that  it 
is  improper  for  the  trial  judge  to  communicate  with  the 
jury  after  it  had  retired  to  consider  of  its  verdict  not 
in  open  court  and  in  the  presence  of  the  parties  than  for 
him  to  have  such  communication  with  the  jury  about  the 
case  while  on  trial  and  prior  to  such  retirement.  What- 
ever fact  the  juror  desires  to  communicate  to  the  trial 
court  relative  to  the  case  then  on  trial  should  be  made 
from  the  jury  box  in  open  court  and  in  the  presence 
of  the  parties  and  likewise  the  answer  of  the  judge 
thereto.  For  this  reason  the  cause  must  be  reversed, 
and  remanded  to  the  district  court  for  a  new  trial ;  and 
it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


(No.  2375.     May  27,  1920.) 

STATE  ex  rel.  SANDOVAL  v.  BOARD  OP  COMERS 

OF  GUADALUPE  COUNTY. 

SYLI.ABUS  BY  THE  COURT. 

Where  assig^nments  of  error  are  based  solely  upon  matters 
shown  by  the  bill  of  exceptions,  and  the  bill  of  exceptions  is 
stricken,  the  cause  will  be  affirmed  on  motion. 

Appeal  from  District  Court,  Guadalupe  County; 
Leahy,  Judge. 

Proceeding  between  State  of  New  Mexico,  on  the  re- 
lation of  Benito  D.   Sandoval  for  himself  and  others 
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similarly  situated,  and  the  Board  of  County  Commis- 
sioners of  the  County  of  Guadalupe,  State  of  New 
Mexico,  sitting  as  a  canvassing  board.  Judgment  for 
the  former,  and  the  latter  appeals.    Affirmed. 

Patton  &  Hatch,  of  Clovis,  for  appellant. 

F.  Paircloth,  of  Santa  Rosa,  for  appellee. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  Heretofore  the  bill  of  exceptions  in 
this  case  was  stricken.  Appellee  moves  for  an  affirm- 
ance of  the  judgment  of  the  trial  court,  because  the  as- 
signments of  error  are  all  based  upon  matters  shown 
only,  by  the  bill  of  exceptions.  This  contention  is  cor- 
rect, and  the  cause  will  therefore  be  affirmed ;  and  it  is 
so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


(No.  2426.     May  27,   1920.) 
(Rehearing  Denied  July  1,  1920.) 

ROBERSON,  Treasurer,  v.  CITIZENS'  LUMBER  CO. 

SYLLABUS  BY  THE  COURT. 

1.  The  grantingr  of  an  appeal  to  the  Supreme  Court  by 
the  judge  of  the  district  court  does  not  occur  "in  the  trial  of 
the  cause;'*  consequently  should  be  shown  by  the  record 
proper,  and  not  in  the  bill  of  exceptions.  P.   173 

2.  Under  section  15,  chapter  43,  Laws  1917,  where  no  cost 
bond  is  filed  within  30  days,  the  appeal  or  writ  of  error  abates, 
and  the  Supreme  Court  has  no  power  to  entertain  an  appeal 
where  the  cost  bond  is  not  filed  within  the  time  limited. 

P.   173 

3.  The  Judge  of  the  district  court  has  no  power  to  certify 
to  the  transcript  of  the  testimony,  or  to  sign  and  settle  the 
bill  of  exceptions,  more  than  80  days  after  the  appeal  is  al- 
lowed, unless  the  time  for  signing  the  same  has  been  extended 
as  authorized  by  the  statute.  P.  173 
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Appeal  from  District  Court,  Guadalupe  County;  Ed- 
win Mechem,  Judge. 

Suit  by  Harry  R.  Roberson,  Treasurer  of  the  Village 
of  Santa  Rosa,  N.  M.,  against  the  Citizens'  Lumber 
Company.  Judgment  ifor  defendant,  and  plaintiff  ap- 
peals.   Appeal  dismissed. 

W.  T.  Brothers,  of  Santa  Rosa,  for  appellant. 
F.  FAiRcrx)TH,  of  Santa  Rosa,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellant,  as  treasurer  of  the  village 
of  Santa  Rosa,  brought  suit  against  the  Citizens'  Lum- 
ber Compan}^  a  corporation  doing  business  in  the  vil- 
lage, for  the  recovery  of  an  occupation  tax  alleged  to 
be  due  the  village.  From  a  judgment  in  favor  of  ap- 
pellee, the  town  treasurer  evidently  attempted  to  prose- 
cute an  appeal,  and  has  filed  in  this  court  an  alleged 
transcript  of  record.  Appellee  moves  to  strike  out  the 
bill  of  exceptions  and  practically  all  the  other  portions 
of  the  record  proper  because  of  the  failure  of  the  tran- 
script to  show  that  any  of  the  papers,  such  as  the  com- 
plaint, demurrer,  answer  and  reply,  and  bill  of  excep- 
tions, were  ever  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court.  The  method  of  preparing  the  transcript  of 
record  is  subject  to  condemnation.  There  is  nothing  to 
show  when  any  paper  was  filed  in  the  office  of  the  clerk, 
and,  if  such  papers  were  ever  filed,  it  is  shown  only  by 
the  certificate  of  the  clerk  to  the  transcript,  in  which  he 
certifies  that  the  foregoing  papers  are  on  file  in  his  of- 
fice. Certainly  the  transcript  shows  lack  of  care  and 
attention  on  the  part  of  both  the  clerk  of  the  district 
court  and  the  attorney  for  the  appellant.  But,  if  this 
were  the  only  defect  in  the  transcript,  we  would  be  in- 
clined to  hold  that  the  certificate  of  the  clerk  showed 
that  the  papers  certified  to  were  on  file  in  his  office. 
There  is  a  fatal  defect,  however,  in  the  transcript  which 
requires  a  dismissal  of  the  appeal. 
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If  an  appeal  was  taken  from  the  judgment,  it  is  shown 
only  by  the  bill  of  exceptions,  and  was  taken  on  April 
12,  1919.    The  bill  of  exceptions  recites : 


"Plaintiff  in  open  court  excepts  to  the  finding's  of  fact  and 
judgment  filed  by  the  court  in  said  cause,  and  gives  notice  (in 
open  court)  that  it  will  appeal  said  cause  to  the  Supreme 
Court  of  the  state  of  New  Mexico,  which  appeal  is  granted  by 
the  court." 


[1,  2]  The  granting  of  an  appeal  does  not  occur 
**in  the  trial  of  the  cause'*;  consequently  should  be 
shown  by  the  record  proper  and  not  in  the  bill  of  ex- 
ceptions. But,  if  the  failure  of  the  record  proper  to 
show  the  granting  of  the  appeal  should  be  overlooked, 
and  we  should  hold  that,  because  such  fact  did  appear 
in  the  bill  of  exceptions,  the  appeal  would  be  entertained, 
nevertheless  the  appeal  would  be  dismissed  because  no 
cost  bond  was  filed  within  30  days  as  required  by  section 
15,  c.  43,  Laws  1917.  Cost  bond  in  this  case  was  filed, 
or  apparently  was  filed,  some  time  after  the  27th  day  of 
August,  1919,  because  that  is  the  date  upon  which  it  was 
executed.  If  an  appeal  was  taken  in  this  case,  it  was 
taken  on  April  12,  1919,  and  the  last  day  for  filing  cost 
bond  was  on  May  12th. 

[3]  In  the  case  of  Hernandez  v.  Roberts,  24  N.  M. 
253,  173  Pac.  1034,  we  held  that  section  15,  supra,  had 
the  eflPect  of  abating  an  appeal  or  a  writ  of  error  where 
no  cost  bond  is  filed  within  the  time  required  by  the 
statute.  And  again  the  certified  transcript  of  the  testi- 
mony could  not  be  considered  by  the  court,  even  if  the 
appeal  was  not  dismissed,  because,  taking  April  12,  1919, 
as  the  date  of  the  allowance  of  the  appeal,  the  certified 
transcript  of  the  testimony  would  necessarily  have  to 
be  signed  by  the  judge  within  80  days  thereafter,  unless 
the  time  for  signing  the  same  had  been  extended.  No 
order  of  extension  appears  in  the  record,  and  the  tran- 
script of  evidence  was  certified  by  the  trial  judge  August 
25,  1919.  The  duty  of  having  a  proper  transcript  pre- 
pared, of  course,  rests  upon  the  appellant. 
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Because  of  the  failure  to  file  a  cost  bond  within  30 
days  after  the  allowance  of  the  appeal,  the  appeal  will 
be  dismissed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynou)S,  J.,  concur. 


(No.  2427.     May  27.  1920.) 
(Rehearingr  Denied  July  1,  1920.) 

ROBERSON,  Treasurer,  v.  MOISE  BROS.  CO. 

SYLLABUS  BY  THE  COURT. 

Where  parties  to  a  cause  in  the  district  court  stipulated 
that  the  findings  and  conclusions  in  another  case  shall  be  ac- 
cepted as  the  findings  and  conclusions  of  law  in  the  case 
covered  by  the  stipulation,  there  is  no  question  for  considera- 
tion on  appeal  from  a  Judgment  in  the  latter  case,  in  the 
absence  of  the  findings  and  conclusions  of  law  in  the  cause 
which  the  stipulation  provided  should  control. 

Appeal  from  District  Court,  Guadalupe  County;  Ed- 
win Mechem,  Judge. 

Suit  by  Harry  R.  Roberson,  Treasurer  of  the  Village 
of  Santa  Rosa,  N.  M.,  against  Moise  Bros.  Company. 
Judgment  for  defendant,  and  plaintiff  appeals.  Appeal 
dismissed. 

W.  T.  Brothers,  of  Santa  Rosa,  for  appellant. 
F.  Faircloth,  of  Santa  Rosa,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  This  is  a  companion  case  to  No.  2426, 
Harry  H.  Roberson,  Treasurer,  v.  Citizens*  Lumber  Co., 
26  N.  M.  171,  190  Pac.  353,  and  a  like  motion  is  inter- 
posed by  appellant  to  strike  certain  portions  of  the 
transcript.  The  same  inexcusable  negligence  in  prepar- 
ing the  transcript  in  this  case  existed  on  the  part  of  the 
clerk  of  the  district  court  and  the  attorney  for  appellant, 
but  the  defect  in  this  transcript  of  record  which  pre- 
cludes a  consideration  of  the  case  by  this  court  is  be- 
cause of  the  following: 

The  parties  stipulated  in  the  lower  court  as  follows : 

"Comes  now  the  respective  attorneys  in  the  above -entitled 
cause  and  stipulate  that  the  finding  and  conclusion  in  cause 
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No.  1002.  Harry  R.  Roberson.  Treasurer  of  the  Village  of 
Santa  Rosa,  New  Mexico,  Plaintiff,  v.  The  Citizens'  Lumber 
Company,  Defendant,  as  to  the  issues  of  fact  and  questions  of 
law  shall  be  accepted  in  this  suit,  both  cases  being  similar  in 
the  issues  raised.  The  right  of  appeal  is  reserved  by  both 
parties." 

They  have  failed  to  incorporate  in  this  transcript  of 
record  the  findings  and  conclusions  in  the  case  referred 
to,  and  the  evidence  introduced  in  that  case  is  not 
brought  into  this  record.  For  this  reason  there  is  noth- 
ing here  for  consideration,  even  if  we  should  assume  that 
the  certificate  of  the  clerk  shows  sufficiently  the  filing  of 
the  papers  referred  to  in  the  office  of  the  clerk  of  the 
district  court. 

The  appeal  in  this  case  will  therefore  be  dismissed ; 
and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


(No.   2384.     Dec.   4,   1919.) 

CORNETT  V.  FULFER. 

SYLLABUS  BY  THE  COURT. 


Where  record  fails  to  disclose  a  judgrment,  order,  or  de- 
cision, final  or  interlocutory,  the  appeal  will  be  dismissed  upon 
motion  therefor. 

Appeal  from  District  Court,  De  Baca  County;  Rich- 
ardson, Judge. 

Action  by  J.  H.  Cornett  against  J.  P.  Fulfer.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Appeal  dis- 
missed. 

R.  A.  Prentice,  of  Tucumcari,  for  appellant. 

J.  E.  Pardtje  and  T.  M.  Noble,  both  of  Ft.  Sumner, 
for  appellee. 

OPINION  OF  THE  COURT. 

PARICER,  C.  J.  The  record  in  this  case  does  not 
contain  either  a  final  judgment  or  an  interlocutory  judg- 
ment, order,  or  decision  practically  disposing  of  the 
merits  of  the  case.  The  record  does  contain  a  memo- 
randum opinion  of  the  trial  court  upon  a  proposition  of 
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law,  but  nothing  else  in  the  nature  of  a  judgment.  The 
memorandum  opinion  recites  that  an  order  may  be  pre- 
pared in  accordance  therewith;  but,  if  any  order  or 
judgment  was  prepared,  it  was  omitted  from  the  record 
on  this  appeal. 

Appeals  are  allowed  in  all  civil  actions  from  final 
judgments,  and  from  such  interlocutory  judgments,  or- 
ders, and  decisions  as  practically  dispose  of  the  merits 
of  the  action.  Sections  1  and  2,  chapter  43,  Laws  1917. 
As  there  is  no  judgment,  order,  or  decision,  final  or  in- 
terlocutory, contained  in  the  record,  the  motion  of  ap- 
pellee to  dismiss  the  appeal  is  granted;  and  it  is  so 
ordered. 


FIRST  NAT.  BANK  OF  ELIDA  v.  GEORGE  et  al. 

(No.    2385.      March    18,    1920.) 

(Rehearing  Denied  April  24,  1920.) 

SYI^LLABUS   BY  THE   COURT. 

1.  By  statute.  Codification  1915,  S  4336,  questions  arising  on 
attachment  proceedings  may  be  appealed  to  the  Supreme 
Court  "either  before  or  after  rendition  of  judgment  on  the  in- 
debtedness sued  for."  P.  177 

2.  In  absence  of  statutory  requirements,  in  an  attachment 
suit  a  general  judgment,  execution,  and  levy  on  the  property 
attached,  while  judgment  does  not  mention  the  property  at- 
tached nor  order  a  special  execution  against  it,  does  not 
thereby  waive  the  attachment  lien  on  said  property.  P.  177 

3.  The  verdict  of  a  jury  which  is  supported  by  substantial 
evidence  will  not  be  disturbed  on  appeal.  P.  178 

4.  Instructtons  requested  which  do  not  correctly  state  the 
law  in  an  attachment  case  as  to  defendant's  residence  or  non- 
residence,  his  absence  from  his  usual  place  of  abode,  etc.,  are 
properly  refused.  P.  179 

Appeal  from  District  Court,  Roosevelt  County;  Brat- 
ton,  Judge. 

Suit  in  attachment  by  the  First  National  Bank  of 
Elida  against  Cleve  George  and  another  with  attachment. 
From  a  judgment  dismissing  the  attachment,  plaintiff 
appeals.  Affirmed. 
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John  T.  McClure,  of  Roswell,  and  T.  E.  Mears  of 
Portales,  for  appellant. 

George  L.  Reese  and  James  A.  Hall,  both  of  Por- 
tales, for  appellees. 

OPINION  OP  THE  COI^RT. 

RAYNOLDS,  J.  This  is  a  suit  in  attachment  brought 
by  the  plaintiif,  the  First  National  Bank  of  Elida,  ap- 
pellant here.  A  judgment  by  default  was  obtained  in 
the  principal  ease  and  an  appeal  taken  to  this  court  in 
cause  No.  2370,  entitled  First  National  Bank  of  Elida, 
V.  Cleve  George  et  al.,  26  N.  M.  46,  189  Pac.  240.  In  ease 
No.  2370,  judgment  of  the  district  court  was  affirmed. 
Subsequently  the  attachment  issue  involved  in  said  case 
was  tried  by  the  court  with  a  jury,  and  upon  a  verdict  in 
defendant's  favor  judgment  was  entered  dismissing  the 
attachment.  From  this  judgment  of  dismissal  the  pres- 
ent appeal  is  taken  to  this  court. 

The  appellee  has  moved  to  dismiss  the  appeal  on  var- 
ious grounds,  one  of  which  is  that  there  is  nothing  for  the 
appellate  court  to  try,  as  the  attachment  issue  could  not 
be  appealed  after  the  main  issue  has  been  tried  and  a))- 
pealed. 

(1)  We  think  this  contention  is  without  merit.  The 
statute,  section  4336,  Code  1915,  by  its  terms  allows  ap- 
peal to  the  Supreme  Court  in  attachment  cases  on  the  at- 
tachment issue,  either  before  or  after  the  rendition  of 
the  judgment  on  the  indebtedness  sued  for. 

(2)  Again,  it  is  urged  on  motion  to  dismiss  that  the 
attachment  lien  has  been  waived  by  taking  a  judgment 
and  issuing  execution  on  the  main  case.  It  appears  by 
the  record  in  the  present  suit  and  in  case  No.  2370  that 
a  personal  judgment  was  taken  against  appellee  George, 
in  which  no  mention  is  made  of  the  attachment,  nor  is 
an  order  entered  to  sell  the  attached  property.  After 
this  judgment  was  obtained  execution  was  issued,  levy 
made,  and  part  of  the  defendant's  property  sold  to  sat- 
isfy such  judgment.     Such  proceedings,  appellee  con- 
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tends,  waive  the  lien  of  attachment  and  leave  nothing  for 
this  court  to  pass  upon.  The  point  is  not  well  taken. 
The  law  is  that,  in  the  absence  of  any  express  statutory 
requirement,  an  order  mentioning  or  setting  forth  the 
attached  property  and  ordering  special  execution  against 
it  is  not  necessar>%  and  a  general  judgment  execution 
thereunder  does  not  discharge  the  lien  of  the  attachment. 
6  C.  J.  (Attachment)  §1147,  p.  485,  and  cases  cited.  We 
have  no  statute  in  this  state  requiring  such  an  order  to 
preserve  the  attachment  lien.  The  motion  to  dismiss  is 
therefore  denied. 

The  attachment  aflBdavit  and  the  answer  denying  the 
allegations  therein  constituted  the  issue  which  was  sub- 
mitted to  the  jury  in  the  trial  of  this  case  below.  The 
affidavit  on  which  the  attachment  was  based  alleged  as 
grounds  for  attachment:  (1)  That  the  defendant  Cleve 
George  was  a  nonresident  of  the  state  of  New  Mexico 
and  did  not  reside  within  the  state  of  New  Mexico ;  and 
(2)  that  said  Cleve  George  had  absented  himself  from 
his  usual  place  of  abode  in  this  state  so  that  the  ordi- 
nary process  of  law  could  not  be  passed  upon  him.  In 
the  trial  of  the  case,  the  jury,  in  reply  to  two  special  in- 
terrogatories submitted  to  them,  found  that  the  defend- 
ant Cleve  George  was  a  resident  of  New  Mexico  and  re- 
sided in  New  Mexico  at  the  date  of  the  attachment  af- 
fidavit, namely,  October  8,  1918,  and  that  he  had  not 
absented  himself  from  his  usual  place  of  abode  in  New 
Mexico  on  said  date  so  that  the  ordinary  process  of  law 
could  not  be  passed  upon  him.  The  jury  also,  in  a  gen- 
eral verdict,  found  the  issues  in  favor  of  the  defendant 
on  the  attachment  affidavit. 

The  appellant  assigns  20  errors,  the  greater  number 
of  which  are  to  the  effect  that  the  verdict  and  special 
findings  were  against  the  preponderance  of  the  evidence, 
or  the  weight  of  the  evidence,  or  not  supported  by  the 
evidence. 

(3)  We  have  read  the  record  carefully,  and  it  fails 
to  bear  out  these  assignments.  The  evidence  is  conflict- 
ing on  certain  points,  but  all  the  findings  are  supported 
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by  substantial  evidence.  Under  such  circumstances,  the 
well-known  principle  which  has  often  been  laid  down  by 
this  court  applies,  namely,  that  this  court  does  not  weigh 
evidence,  and  that,  if  the  verdict  of  the  jury  or  the  find- 
ings of  the  trial  court  are  supported  by  substantial  evi- 
dence, they  will  not  be  disturbed  on  appeal.  Goldenberg 
V.  Law,  17  N.  M.  546,  131  Pac.  499 ;  Candelaria  v.  Miera, 
13  N.  M.  361,  84  Pac.  1020. 

(4)  Appellant  contends  that  the  court  erred  in  re- 
fusing to  instruct  the  jury  as  requested  in  his  instruc- 
tion No.  1,  as  follows : 

"You  are  instructed  that  if  you  believe  from  all  the  evidence 
before  you  that  the  defendant  Cleve  George,  on  the  8th  day 
of  October,  1918,  was  not  actually  residing  in  and  living  at 
some  place  of  abode  in  the  state  of  New  Mexico,  and  that  on 
said  8th  day  of  October,  1918.  he,  the  said  Cleve  George,  was 
actually  residing  and  living  at  a  place  of  abode  in  some  state 
other  than  the  state  of  New  Mexico,  giving  to  the  words 
'actually  residing  and  living'  their  common,  usual,  and  ordi- 
nary meaning;  and  you  further  believe  from  the  evidence  that 
on  said  date  said  Cleve  George  was  indebted  to  the  plaintiff 
upon  the  note  introduced  in  evidence — then  your  verdict 
should  be  in  favor  of  the  plaintiff." 

There  was  no  error  in  the  refusal  of  this  instruction. 
The  fact  that  a  resident  of  New  Mexico  is  not  at  the 
time  actually  residing  and  living  at  his  place  of  abode  or 
some  other  place  of  abode  within  the  state  does  not  give 
a  creditor  the  right  to  attach  his  property  for  nonresi- 
dence.  He  mav  be  tonporarily  absent  and  not  actually 
jiving  and  residing  in  New  Mexico.  The  purpose  of  the 
attachment  law  is  not  to  give  the  right  to  seize  property 
of  one  who  is  lot  actually  residing  and  living  in  the 
sta+e.  Under  this  instruction,  if  the  jury  found  that  on 
the  8th  day  of  October,  .19] 8,  the  defendant  was  not  ac- 
tually, personally  and  physically  at  his  home  or  place  of 
abode  in  New  Mexico,  his  property  would  be  subject  to 
attachment.  This  is  not  the  law,  and  the  court  commit- 
ted no  error  in  refusing  to  give  the  instruction. 

Appellant  further  contends  that  the  court  erred  in  re- 
fusing to  give  a  second  instruction  requested  by  him  to 
the  effect  that  the  jury  must  find  for  the  plaintiff  if  they 
believed  from  all  the  evidence  that  the  debtor's  absence 
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was  protracted  for  an  unreasonable  time,  and  the  time 
of  his  return  to  his  usual  place  of  abode  was  indefinite 
and  uncertain,  and  the  character  and  extent  of  his  ab- 
sence arc  .such  as  to  hinder  and  delay  his  creditors  for 
an  unreasonable  time  in  bringing  suit,  issuing  and  serv- 
ing process  for  the  collection  of  its  debt  owing  by  the  de- 
fendant, and  tliat  the  defendant's  return  to  New  Mexico 
was  doubtful  or  questionable  on  the  8th  daj'  of  October, 
J91S. 

The  court  properly  refused  this  instruction,  as  it  sub- 
mits to  the  jury  the  question  of  unreasonable  or  reason- 
able time  of  the  defendant's  absence,  and  whether  it  was 
a  protracted  or  short  absence ;  whereas,  the  real  ground 
for  the  attachmeait  is,  not  the  length  of  time  the  de- 
fendant is  absent  from  the  state,  but  whether  he  has  con- 
cealed himself,  absconded  or  absented  himself  from  his 
usual  place  of  abode  so  that  the  process  of  law  could  not 
be  passed  upon  him,  and  does  not  depend  upon  whether 
he  is  away  a  long  or  short  time,  or  whether  the  jury  con- 
siders his  absence  is  for  a  reasonable  or  unreasonable 
time. 

Appellant  also  urges  that  the  court  erred  in  refusing 
an  instruction  teaidered  by  it  to  the  effect  that  the  test 
of  residence  under  the  attachment  law  of  New  Mexico 
is  that  summons,  subpoena,  or  any  ordinary  process  of 
law  can  be  passed  upon  him,  etc.  This  is  not  the  correct 
test  of  residence  under  the  attachment  law,  and  the 
court  committed  no  error  in  refusing  it.  A  subpoena 
must  be  served  personally,  and  there  is  no  such  thing  as 
a  substituted  service  for  such  process;  but  a  summons 
may  be  served  in  different  ways,  as  is  shown  by  our 
statute  upon  service  by  publication,  and  section  4532, 
Code  1915,  designates  four  different  manners  or  methods 
in  which  original  process  may  be  served.  If  the  defend- 
ant had  a  residence  in  New  Mexico,  service  could  be 
made  upon  him  there,  although  the  summons  might  not 
have  been  delivered  to  him  personally.  He  could  not, 
however,  have  been  subpoenaed  as  a  witness  without 
personal  service  on  him,  and  the  instruction  stating  that 
residence,  under  the  attachment  law,  meant  such  resi- 
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dence  as  enabled  a  subpoena  to  be  served  upon  him  per- 
sonally, is  an  incorrect  definition  of  residence  and  non- 
residence  as  used  in  our  attachment  law. 

Finding  no  error  in  the  record,  the  judgment  below  is 
afiirmed,  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


Ex  parte  WALLACE. 
WALLACE  V.  BLANCHARD  et  al. 

(No.  2452.     Feb.  24,  1920.) 

(On  Motion  for  Rehearing:,   May  22,   1920.) 

SYLLABUS  BY  THE   COUHT. 

1.  Under  section  17,  Code  1915,  only  the  consent  of  the 
mother  of  an  iUeg-ltimate  child  is  required  for  its  adoption. 
The  consent  of  the  putative  father  of  a  bastard  child  is  not 
required  for  its  adoption,  nor  is  it  essential  that  notice  should 
be  g-iven  to  such  father  of  the  petition  for  adoption.        P.  186 

2.  As  the  parents  have  no  property  rigrht  in  a  child,  its 
custody  may  be  griven  to  others,  even  without  the  consent  of 
the  parents  and  without  notice  to  them.  P.  187 

3.  While  the  putative  father  of  a  bastard  child  mig-ht  be 
entitled  to  its  custody  as  against  strangrers,  he  would  not  be 
entitled  to  its  custody  as  agrainst  adopting:  parents,  upon  whom 
rests  a  legal  duty  to  support,  educate,  and  care  for  such  child. 

P.  187 

4.  At  common  law  a  bastard  was  looked  upon  as  a  son  of 
nobody,  and  sometimes  was  called  "Alius  nullius."  and  some- 
times "filius  populi,"  a  child  of  the  people,  having:  no  father 
and  being:  incapable  of  inheriting*,  nor  could  he  have  heirs  but 
of  his  own  body.  P.  191 

ON  MOTION  FOR   REHEARING. 

5.  Code  .1915,  §  1850,  as  amended  by  Laws  1915,  c.  69, 
entitling  illeg:itimate  to  inherit,  the  other  statutory  conditions 
appearing:,  although  there  were  legitimate  children,  deals  only 
with  the  rig:ht  of  inheritance,  and  does  not  cast  upon  the 
putative  father  the  duty  to  support,  care  for,  and  educate  such 
children  during  their  minority,  or  change  the  rights  of  custody 
as  between  the  putative  father  and  those  claiming  the  custody 
of  such  children  under  an  attempted  adoption.  P.  194 
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6.  The  poor  laws  of  England,  under  which  the  putative 
father  was  required  to  support  his  illegritimate  child,  did  not, 
by  the  adoption  of  the  common  law,  become  a  part  of  the  law 
of  the  state.  P.   194 

Appeal  from  District  Court,  Chaves  County;  Brat- 
ton,  Judge. 

Habeas  corpus  by  James  Day  Wallace,  on  behalf  of 
Hazel  May  Wallace  and  Pauline  Minta  Wallace,  minors, 
and  James  Day  Wallace,  against  W.  E.  and  Francis  L. 
Blanchard,  to  obtain  the  custody  of  the  two  minors.  Cus- 
tody awarded  to  petitioner,  and  respondents  appeal. 
Reversed,  with  instructions  to  set  aside  judgment  and  to 
restore  the  custody  of  the  minors  to  respondents. 

H.  B.  Hamilton,  of  Carrizozo,  and  Gibbany  and  Ep- 
stein, of  Roswell;  for  appellants. 

Consent  by  putative  father  is  unnecessary  to  adoption. 

1  Jones  Blue  Book  Evid.  Sec.  93;  Grates  v.  Garcia,  20 
N.  M.  162. 

Mother  is  not  competent  to  testify  that  child  born  in 
lawful  wedlock  was  not  begotten  by  husband.  Grates  v. 
Garcia,  supra. 

Mother  of  illegitimate  child  is  entitled  to  custody  of 
child.  Biistamente  v.  Analla,  1  N.  M.  255.  Clark  v. 
White,  102  Ark.  93 ;  143  S.  W.,  587 ;  Van  Matre  v.  San- 
key,  148  111.  536;  39  A.  S.  R.  196;  Nugent  v|  Powell;  4 
Wyo.  173 ;  33  Pac.  23 ;  20  L.  R.  A.  199 ; 

As  to  contract  to  adopt,  see,  Barney  v.  Hutchinson, 
177  Pac.  (N.  M.)  890;  5  Cyc.  627. 

As  to  presumption  of  legitimacy,  see,  2  Cyc.  136; 
Watts  V.  Owens,  62  Wis.  512 ;  Wilson  v.  Babb,  S.  Car. 
59;  2  Enc.  Evid.  237;  State  v.  Romaine,  11  N.  W.  721. 

**If  the  fact  of  marriage  be  proved,  nothing  can  im- 
pugn the  legitimacy  of  the  issue,  short  of  the  proof  of 
facts  showing  it  to  be  impossible  that  the  husband  could 
be  the  father.    Patterson  v.  Gaines,  6  How.  (U.  S.)  550.*' 

2  Cyc.  of  Evid,  237-8-9-40-41 ;  Dennison  v.  Page,  72  Am. 
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Dec.  644 ;  and  cases  cited  in  notes ;  Patterson  v.  Gaines, 
U.  S.  Sup.  Rep.,  46-49,  page  550;  Amer.  Eng.  Cyc.  of 
Law,  2  Ed.  877;  And  cases  cited  in  notes;  Vaughn  v. 
Rhodes,  13  Am.  Dec.  713;  Cooley  v.  Cooley,  36  South- 
eastern, 563 ;  Grates  v.  Garcia,  20  N.  M.  158 ;  In  re  Mc- 
Namara  Estate,  183  Pac.  552 ;  Wright  v.  Hicks,  60  Am. 
Dec.  687. 

L.  O.  PuLLEN,  of  Roswell,  for  appellee.  A.  B.  Rene- 
HAN  and  James  M.  Hervey,  for  appellee  on  motion  for 
rehearing. 

The  rule  is  well  settled  that  the  mother  of  an  illegiti- 
mate or  bafitard  child  has  a  legal  right  to  its  custody, 
superior  to  the  right  of  the  father  or  any  other 
person,  but  there  is  another  rule  of  law  which  is  equally 
well  settled,  and  that  is  this.  That,  while  the  legal  right 
of  the  mother  of  a  bastard  is  superior  to  that  of  the 
father,  and  although  the  right  of  the  father  to  the  cus- 
tody of  his  bastard  child  is  inferior  to  the  right  of  the 
mother,  his  right  is  superior  to  the  right  of  any  other 
person  and,  on  the  death  of  the  mother,  he  becomes  en- 
til  led,  as  against  the  world,  to  thc'care  and  custody  of 
the  child.  3*R.  C.  L.  Bastards,  Sec.  23.  Aycock  v.  Hamp- 
ton, 65  L.  R.  A.  689  (Note)  Appeal  of  Pote,  51  Am.  Rep. 
540.  Allison  v.  Bryan,  18  L.  R.  A.  (N.  S.)  931.  2  Am. 
&  Eng.  Enc.  of  Law,  142.  7  Corpus  Juris,  Bastards,  Sec. 
29.    Barela  v.  Roberts,  34  Tex.  554. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  Petitioner  was  awarded  the  custody 
of  two  minor  children  by  habeas  corpus  proceedings. 
This  appeal  is  from  final  judgment  therein. 

The  facts,  briefly  stated,  upon  which  the  case  must 
be  decided,  are  as  follows: 

Respondents  are  brothers,  and  in  the  year  1918  they 
were  living  on  the  same  ranch  in  Lincoln  county,  this 
state.  It  is  conceded  by  counsel  for  petitioner  that  re- 
spondents are  morally  and  financially  qualified  and  able 
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to  have  the  care  and  custody  of  the  infants  herein  named. 
In  1918,  Mrs.  Kaiser,  a  sister  of  petitioner,  got  in  com- 
munication with  the  respondents  by  advertising  that  she 
had  in  her  possession  two  girls,  aged  10  and  12  years,  for 
whom  she  desired  to  find  a  suitable  home.  As  a  result 
of  the  advertisement  and  subsequent  correspondence,  the 
children  were  delivered  to  respondents  herein,  and  after- 
wards the  respondents  attempted  to  adopt  them  under 
the  provisions  of  chapter  2,  Code  1915,  in  the  probate 
court  of  Lincoln  county. 

The  children  were  the  illegitimate  children  of  one  Effie 
May  Searles,  a  married  woman,  now  deceased,  and  peti- 
tioner claims  to  be  the  putative  father  of  such  children. 
That  he  is  the  father  is  conc#ded  by  respondents.  Peti- 
tioner bases  his  right  to  the  custody  of  the  children  upon 
the  fact  that  he  is  the  putative  father;  that  under  the 
statutes  of  New  Mexico  he  was  entitled  to  notice  of  the 
adoption  proceedings;  and  that  not  having  consented 
thereto,  nor  receiving  notice  of  the  proceeding,  the  order 
of  adoption  as  to  him  was  null  and  void. 

The  trial  court  evidently  agreed  with  petitioner,  be- 
cause judgment  was  entered  giving  him  the  custody  of 
the  children.  At  the  time  the  children  were  adopted  the 
sister  of  petitioner,  Mrs.  Kaiser,  informed  respondents 
that  the  father  of  the  girls  was  dead,  and  it  appeared 
upon  the  hearing  that  at  the  time  she  delivered  the  girls 
to  respondents  she  had  not  heard  from  her  brother  for 
about  three  years.  He  had  left  the  children  with  his  sis- 
ter, with  the  agreement  that  she  was  to  keep  them  to- 
gether and  return  them  to  him  when  he  should  return 
home  and  reclaim  them. 

The  trial  court  made  no  specific  findings  of  fact,  but 
generally  found  the  issues  in  favor  of  the  petitioner.  We 
understand  from  the  record  that  the  moral  fitness  of  the 
parties  to  the  care  and  custody  of  the  children  was  not 
considered  by  the  trial  court,  and  this  question  did  not 
enter  into  the  determination  of  the  ca*se.  No  opportun- 
ity was  given  the  respondents  to  produce  evidence  as  to 
the  moral  fitness  of  petitioner.     The  petitioner  has  re- 
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sided  at  Ft.  Scott,  Kan.,  or  Kansas  City,  Mo.,  practically 
all  his  life;  and  while  affidavits  were  presented  to  the 
court  attached  to  the  return,  showing  the  moral  unfit- 
ness of  petitioner,  these  were  stricken  upon  motion  of 
petitioner,  and  the  court  refused  to  postpone  the  hearing 
until  witnesses  could  be  produced  or  depositions  taken  to 
prove  the  same  facts.  The  court  refused  the  postpone- 
ment, we  assume,  upon  the  theory  that  such  a  question 
was  not  involved  in  the  case,  if  in  fact  the  putative  father 
had  received  no  notice  of  the  proceedings.  Nor  do  we 
believe  that  the  question  of  abandonment  influenced  the 
determination  of  the  question  by  the  trial  court.  It  is 
somewhat  difficult  to  determine  the  exact  theory  upon 
which  the  case  was  tried  in  the  court  below  because  of 
the  pleadings  in  thq  case  and  the  failure  of  the  court  to 
make  specific  findings  of  fact. 

In  petitioner's  brief,  after  discussing  the  point  raised 
by  respondents  to  the  effect  that,  as  the  children  were 
bom  in  wedlock — that  is,  the  mother  Effie  May  Searles, 
had  a  living  husband,  and  it  was  not  shown  that  thej' 
did  not  have  access  to  each  other — petitioner  could  not 
bastardize  the  children  by  the  assertion  that  he  was  their 
father,  because  the  question  was  not  raised  in  the  trial 
court.     He  proceeds: 

"So,  going  directly  to  th«  point  of  the  right  of  a  putative 
father  to  have  the  possession,  control,  and  care  of  his  children,  i 

and  to  the  necessity  of  his  consent  for  any  proceeding  against 
them,  appellee  says: 

"  'The  rule  is  well  settled  that  the  mother  of  an  illegitimate 
or  bastard  child  has  a  legal  right  to  its  custody,  superior  to 
the  Fight  of  the  father  or  any  other  person,  but  there  is  an- 
other rule  of  law  which  is  equally  well  settled,  and  that  is 
this:     That  while  the  legal  right  of  the  mother  of  a  bastard  i 

is  superior  to  that  of  the  father,  and  although  the  right  of  the  ' 

father  to  the  custody  of  his  bastard  child  is  inferior  to  the 
right  of  the  mother,  his  right  is  superior  to  the  right  of  any 
other  person,  and.  on  the  death  of  the  mother,  he  becomes 
entitled,  as  against  the  world,  to  the  care  and  custody  of  the 
child.'  " 

Thus  we  conceive  the  determinative  question  in  this 
case  to  be :  (a)  Is  the  putative  father  of  a  bastard  child 
required  to  consent  to  its  adoption  t  and,  (b)  if  not  re- 
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quired  to  consent,  is  it  essential  that  notice  should  be 
given  to  him  of  the  adoption  proceedings  f  This  requires 
a  consideration  of  the  law  of  adoption  and  the  right  of 
a  putative  father  to  the  care  and  custody  of  his  children, 
independent  of  statute. 

(1)  The  adoption  of  children  is  governed  by  chapter 
2,  Code  1915,  §§  13  to  25,  inclusive.  Section  13  provides 
that  any  minor  child  may  be  adopted  by  any  adult  per- 
son in  the  cases  and  subject  to  the  rules  prescribed  in 
said  chapter.  Section  15  requires  the  consent  of  the  hus- 
band and  wife  if  living  together  and  the  child  is  legiti- 
mate. Section  17  provides  that  an  illegitimate  child  can- 
not be  adopted  without  the  consent  of  its  mother,  if 
known  and  capable  of  consent.  Section  19  requires  the 
filing  of  a  petition  in  the  probate  court  by  the  party 
seeking  to  adopt,  in  which  he  is  required  to  set  forth  the 
facts  entitling  him  to  adopt  the  child,  and  provides  for 
Ihe  appearance  before  the  probate  judge  of  the  party 
whose  (jousent  is  required,  if  resident  within  the  state, 
and  the  fifing  with  ihe  probate  judge  of  the  consent,  if 
the  parties  wh(t  are  required  to  consent  are  nonresidents 
of  the  state,  which  consent  must  be  acknowledged  as  re- 
quired by  the  statute. 

Sections  21  and  22  read  as  follows : 

"Sec.  21.  Upon  satisfactory  proof  that  a  child  is  abandoned 
and  unprovided  for  by  its  parents  or  relatives,  the  probate 
Judere  shall  permit  such  child  to  be  adopted  without  the  con- 
sent of  its  parents  or  relatives,  upon  the  execution  of  the 
agrreement  hereinbefore  required  of  the  applicant." 

"Sec.  22.  The  probate  judge  must  examine  all  persons  ap- 
pearing before  him  pursuant  to  the  provisions  of  this  chapter, 
and  if  satisfied  that  the  interests  of  the  child  or  children  to  be 
adopted  will  be  promoted  by  the  adoption  by  applicant,  he 
must  make  an  order  declaring  the  child  to  be  adopted  by  the 
applicant  and  thenceforth  to  be  regarded  and  treated  in  all 
respects  as  the  child  of  the  person  adopting;  or  if  the  ap- 
plicant be  such  an  association  or  corporation  as  mentioned  in 
this  chapter,  the  probate  Judge  must  make  an  order  declaring 
such  child  or  children  to  be  adopted  by  such  assocfiation  or 
corporation,  and  thenceforth  such  association  or  corporation 
to  be  considered  as  having  the  custody  and  control  of  such 
child  or  children,  in  place  of  its  natural  guardians." 


JANUARY    TERM,    1920  187 

Ex  parte  Wallace,  26  N.  M.  181. 

Prom  Other  sections  of  the  statute  it  will  be  seen  that 
it  is  the  policy  of  the  legislature  of  this  state  to  place 
the  supervision  of  children  of  indigent  parents,  or  who 
have  been  abandoned,  under  the  control  of  the  probate 
courts  of  the  various  counties.  For  example,  section  232 
gives  to  the  probate  court  the  power  to  apprentice  mi- 
nors whose  parents  are  living  but  who  have  not  the  meftns 
of  maintaining  their  children,  or  willfully  neglect  to  sup- 
port and  educate  them.  Under  chapter  50,  dealing  with 
guardian  and  ward,  the  probate  court  is  given  the  power 
to  appoint  guardians  for  minors,  and  may  appoint  a 
guardian  of  a  minor,  although  the  parents  of  such  a  child 
are  living,  and  may  appoint  guardians  for  illegitimate 
children,  and  in  its  discretion  may  not  only  invest  the 
guardian  so  appointed  with  the  control  of  the  property 
of  such  ward,  but  may  give  to  the  guardian  the  custody 
of  the  ward. 

Reverting  to  the  adoption  statute,  it  will  be  observed 
that  under  section  17  only  the  consent  of  the  mother 
of  an  illegitimate  child  is  required  for  its  adoption.  The 
statute  not  recognizing  any  right  in  the  father  of  an  il- 
legitimate child  in  case  of  adoption,  the  question  then  to 
be  solv^  is,  was  he  entitled  to  notice  of  the  adoption 
proceeding  independent  of  statute?  We  believe  it  to  be 
universally  conceded  that  the  parents  have  no  property 
right  in  their  children.  The  right  which  they  have  is  a 
natural  right,  but  in  all  cases  the  state  is  parens  patriae 
to  the  child,  and  it  has  power  to,  by  legislation,  control 
the  right  of  the  child  to  inherit,  to  take  it  from  its  par- 
ents, and  give  it  into  the  custody  of  others,  to  determine 
what  is  for  the  best  interests  of  the  child,  and  that  which 
will  promote  the  welfare  of  the  state.  In  other  words, 
the  will  of  the  state  in  such  matters  is  supreme,  and  in 
all  such  cases  the  legislature  may  prescribe  what  notice, 
if  any,  shall  be  given  to  the  parents  of  the  child  to  be 
affected  by  the  contemplated  change  of  its  status. 

(2,3)  As  the  parents  have  no  property  right  in  the 
child,  its  custody  may  be  given  to  others,  even  without 
the  consent  of  the  parents,  and  without  notice  to  them. 
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Purinton  v.  Jamrock,  195  Mass.  187,  80  N.  E.  802,  18  L. 
R.  A.  (N.  S.)  926.    In  the  case  cited  the  court  said: 

"Nor  have  the  parents  any  inherent  right  of  property  in 
their  minor  child  of  which  they  can  in  no  way  be  deprived 
without  their  consent.  They  are  the  natural  guardians  of 
their  child,  entitled  to  its  cnistody,  with  the  right  to  ap- 
propriate its  earnings,  and  may  recover  damages  for  any  in- 
terference with  their  rights  by  a  wrongdoer.  Horgan  v.  Pacific 
Mills,  158  Mass.  402,  35  Am.  St.  Rep.  504.  33  N.  E.  581.  But 
this  right  is  not  an  absolute  and  uncontrollable  one.  It  will 
not  be  enforced  to  the  detriment  or  destruction  of  the  happi- 
ness and  well-being  of  the  child.  See  the  strong  opinion  of 
Brewer,  J.,  in  Chapsky  v.  Wood,  26  Kan.  650,  40  Am.  Rep. 
321.  The  same  doctrine  is  laid  down  in  Clark  v.  Bayer,  32 
Ohio  St.  299,  310,  30  Am.  Rep.  593.  As  the  child  owes  allegi- 
ance to  the  government  of  the  country  of  its  birth,  so  it  is 
entitled  to  the  protection  of  that  government,  which  must 
consult  its  welfare,  comfort,  and  interest  in  regulating  its 
custody  during  its  minoriy.  Mercein  v.  People,  25  Wend. 
(N  .Y.)  64,  103,  35  Am.  Dec.  653;  United  States  v.  Green,  3 
Mason,  482,  485,  Fed.  Cas.  No.  15,256.  The  right  of  the  par- 
ents is  not  an  absolute  right  of  property,  but  is  in  the  nature 
of  a  trust  reposed  In  them,  and  is  subject  to  their  correlative 
duty  to  care  for  and  protect  the  child;  and  the  law  secures 
their  right  only  do  long  as  they  shall  discharge  their  obliga- 
tion. Nugent  V.  Powell,  supra  (4  Wyo.  173,  33  Pac.  23,  20 
L.  R.  A.  199,  62  Am.  St.  Rep.  17);  Gishwiler  v.  Dodez,  4  Ohio 
St.  615;  Ex  parte  Crouse,  4  Whart.  9,  11." 

In  a  note  to  the  case  of  Allison  v.  Bryan  (Oki.)  30  L. 
R.  A.  (N.  S.)  146,  the  editor  of  the  note  says: 

"It  is  frequently  provided  by  statute  that  the  consent  of 
natural  parents  need  not  be  obtained  or  notice  given  them  of 
proceedings  to  adopt  a  child  whom  they  have  abandoned,  or 
who  has  been  taken  from  them  by  some  judicial  proceeding 
on  the  ground  of  improper  guardianship  or  other  similar 
ground.  In  such  cases  the  existence  of  the  fact  authorizing 
the  adoption  is  Jurisdictional,  and  the  court  has  jurisdiction 
of  the  proceeding  on  the  finding  by  it  of  the  existence  of  this 
fact,  whether  based  upon  proper  evidenc?e  or  not;  and  the 
judgment  or  order  of  adoption  entered  therein  is  conclusive, 
at  least  as  to  the  parties  to  the  proceedings  and  those  claiming 
through  or  under  them." 

Cited  in  support  of  the  text  are  the  following  cases: 
Re  Camp,  131  Cal.  470,  63  Pac.  736,  82  Am.  St.  Rep.  371 ; 
Re  McKeag's  Estate,  141  Cal.  403,  74  Pac.  1039,  99  Am. 
St.  Rep.  80 ;  Leonard  v.  Honisf ager,  43  Ind.  App.  607,  88 
N.  E.  91 ;  Egoff  V.  Madison  County,  170  Ind.  238,  84  N. 
E.  151;  Dupre's  Succession,  116  La.  1091,  41  South,  324: 
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Re  Bdds,  137  Mass.  346 ;  Tiffany  v.  Wright,  79  Neb.  10, 
112  N.  W.  311 ;  Re  Larson,  31  Hun,  539 ;  Von  Beck  v. 
Thomsen,  44  App.  Div.  373,  60  N.  Y.  Supp.  1094,  af- 
firmed without  opinion  in  167  N.  Y.  601,  60  N.  E.  1121 ; 
Parsons  v.  Parsons,  101  Wis.  76,  77  N.  W.  147,  70  Am. 
St.  Rep.  894 ;  Nugent  v.  Powell,  4  Wyo.  173,  33  Pac.  23, 
20  L.  R.  A.  199,  62  Am.  St.  Rep.  17. 

In  many  instances  it  would  be  fatal  to  the  welfare  of 
the  child  to  hunt  up  the  parents  and  give  notice  to  them 
of  the  contemplated  adoption  proceedings.  Take  the  case 
of  abandoned  children  of  parents  who  become  so  de- 
graded that  they  willingly  profit  on  the  ruination  of 
their  children.  They  abandon  the  child,  and  some  re- 
sponsible, perhaps  wealthy,  married  couple  desire  to 
adopt  the  child.  The  parents  of  the  child  appear  and 
resist  the  proceedings,  or  remain  silent,  and  knowing 
where  the  child  is  located,  in  after  years  harass  the  child 
and  its  adopted  parents.  All  will  agree  that  where  par- 
ents abandon  their  children  and  leave  them  a  charge 
upon  the  community,  they  have  forever  forfeited  all 
right  to  the  custody  of  such  child ;  that  in  such  case  it 
is  far  better  for  the  child  and  the  state  that  it  be  given 
into  the  keeping  of  some  one  who  will  bestow  upon  such 
child  the  care,  love  and  affection  which  it  cannot  receive 
from  its  own  unnatural  parents,  and  that  in  the  future 
the  child  should  never  know  the  parents  who  gave  it 
birth,  and  then  failed  to  discharge  their  parental  duty. 

That  the  adoption  proceedings  undertaken  by  the  re- 
spondents herein  was  valid  and  binding  as  to  them,  and 
not  subject  to  collateral  attack  by  the  parties  thereto  or 
their  privies,  is  well  settled.  See  the  note  to  the  case 
of  Beatty  v.  Davenport  (Wash.)  13  Ann.  Cas.  585. 
Here,  then,  we  have  a  decree  of  adoption  valid  as  be- 
tween the  parties,  namely,  the  adopted  children  and  the 
respondents,  which  respondents  cannot  impeach  collat- 
erally. Under  our  statute  the  parents  of  a  legitimate 
child  could  of  course  attack  the  decree  or  contract  of 
adoption  collaterally,  if  entered  or  agreed  to  without 
their  consent,  where  such  parents  had  never  abandoned 
their  child;  but  this  right  would  exist  in  such  parents 
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only  becausee  the  statute  requires  their  consent,  unless 
the  child  has  been  abandoned.  The  same  is  true  of  the 
mother  of  an  ille^timate  child;  but  does  the  putative 
father  of  an  illegitimate  child  have  this  right?  He  is  not 
such  a  father  as  is  recognized  under  the  law  of  this 
state.  Only  in  one  instance  is  there  any  mention  of  his 
rights  in  regard  to  his  illegitimate  children,  and  that  is 
under  section  1850,  which  gives  such  children  the  right 
to  inherit  from  their  father  whenever  they  have  been  rec- 
ognized by  him  as  his  children,  but  such  recognition  must 
have  been  generally  notorious  or  else  in  writing ;  and  in 
such  event  they  inherit  from  the  father  only  when  he 
has  no  legitimate  children.  But  in  no  instance  under  the 
statute  is  he  charged  with  any  duty  toward  such  child- 
ren or  with  any  liability  for  their  support  and  mainten- 
ance. Nor  can  he  be  required  under  any  statute  of  this 
statv^  to  stipport  and  maintain  such  children. 

It  would  be  a  strange  doctrine  that  would  give  to  a 
man  the  custody  of  a  child  without  casting  upon  him 
the  correlative  duty  of  supporting  the  child.  It  is  the 
duty  to  support  and  maintain  the  child  that  gives  to  the 
father  and  mother  the  right  to  the  custody  of  the  child 
and  to  its  earnings  during  minority.  If  petitioner  is  cor- 
rect in  his  contention  here,  he  would  be  entitled  to  the 
custody  of  the  child  without  a  correlative  duty  to  sup- 
port, and  that  as  against  an  adopting  parent  upon  whom 
the  law  casts  an  absolute  duty  to  support. 

Petitioner  contends  that  the  following  citations  show 
that  the  putative  father  of  a  bastard  is  entitled  to  the 
custody  of  the  child  over  every  other  person  except  the 
mother.  3  R.  C.  L.  Bastards,  §  23 ;  Aycock  v.  Hampton, 
65  L.  R.  A.  689,  note ;  Appeal  of  Pote,  106  Pa.  574,  51 
Am.  Rep.  540;  Allison  v.  Bryan,  21  Okl.  557,  97  Pac. 
282,  18  L.  R.  A.  (N.  S.)  931,  17  Ann.  Cas.  468,  2  Am.  & 
Eng.  Enc.  of  Law,  142 ;  7  C.  J.  Bastards,  §  29 ;  Barela  v. 
Roberts,  34  Tex.  554.  Other  cases  will  be  found  in  the 
note  to  the  case  of  Aycock  v.  Hampton,  65  L.  R.  A.  693, 
which  hold  that  a  reputed  father  is  entitled  to  the  cus- 
tody of  the  bastard   child  as  against  all  persons  ex- 


JANUARY    TERM,    1920  19i 

Ex  parte  Wallace.  26  N.  M.  181. 

cept  the  mother;  but  a  reading  of  the  eases  cited  will 
show  that  in  each  instance  the  decision  is  influenced  by 
some  statutory  provision.  The  English  cases  cited  give 
the  reputed  father  the  right  to  the  custody  of  the  child 
because,  under  various  British  statutes  regulating  the 
care  and  maintenance  of  the  poor  of  the  different  par- 
ishes, the  father  of  the  illegitimate  child  may  be  re- 
quired to  give  bond  for  the  support  of  such  child;  and 
it  being  the  duty  of  the  father  to  support  the  child, 
the  courts  there  hold  that,  as  against  every  one  except 
the  mother,  he  is  entitled  to  the  custody  of  the  child; 
but  we  believe  this  right  to  the  custody  there  rests  sole^ 
ly  upon  the  duty  imposed  upon  the  father  to  support  the 
child,  and  in  all  American  cases  cited  it  will  be  found 
that  statutes  casting  a  like  duty  upon  the  father  influ- 
enced the  decision  of  the  court.  This  is  shown  by  the 
following  quotation,  from  Kent's  Commentaries,  vol.  2, 
p.  215: 

"The  mother  or  reputed  father  is  generally  in  this  country 
chargeable  by  law  with  the  maintenance  of  the  bastard  child: 
and  in  New  York  it  is  in  such  way  as  any  two  justices  of  the 
peace  of  the  county  shall  think  meet;  and  the  goods,  chattels, 
and  real  estate  of  the  parents  are  seizable  for  the  support  of 
such  children,  if  the  parents  have  absconded.  The  reputed 
father  is  liable  to  arrest  and  imprisonment  until  he  gives  se- 
curity to  indemnify  the  town  chargeable  with  the  maintenance 
of  the  child,  (a)  These  provisions  are  intended  for  the  public 
indemnity,  and  were  borrowed  from  the  several  English 
statutes  on  the  subject;  and  similar  regulations  to  coerce  the 
putative  father  to  maintain  the  cluld,  and  indemnify  the  town 
or  parish,  have  been  adopted  in  the  several  states." 

(4)  At  common  law  a  bastard  was  looked  upon  as 
the  son  of  nobody,  and  sometime^  was  called  *  *  filius  nul- 
lius,"  and  sometimes  ''filius  populi,''  a  child  of  the 
people,  having  no  father,  and  being  incapable  of  inher- 
iting, nor  could  he  have  heirs  but  of  his  own  body. 

Under  section  1850,  Code  1915,  in  this  state  illegiti- 
mate children  are  permitted  to  inherit  from  their  mother. 
If  we  assume  that  at  common  law  the  putative  father  of 
a  bastard  would  be  entitled  to  the  custody  of  the  child 
as  against  every  one  except  the  mother,  it  would  by  no 
meaas  follow  ^ht<t  such  father  would  be  here  entitled  to 
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the  custody  of  the  child  as  against  an  adopting  parent. 
Under  the  common  law,  as  we  have  seen,  such  a  child 
has  no  relatives,  could  not  inherit,  and  that  no  one  could 
inherit  from  it  except  the  heirs  of  its  body.  The  rights 
of  the  mother  to  the  custody  of  the  child  eliminated,  it 
may  probably  be  held  that  the  right  to  its  custody  was 
a  contest  c>nly  between  strangers,  and  that  as  between 
such  the  natural  right  of  the  putative  father  would  re- 
ceive re^'  »gnition.  But  there  is  no  reason  for  the  recog- 
nition of  such  natural  right,  where  the  child  has  par- 
ents by  adoption,  in  every  way  qualified  to  raise  the 
'child,  and  able  financially  to  give  it  a  good  education 
and  fit  it  to  discharge  its  duty  to  the  state  as  a  citizen. 
In  such  a  case  it  is  not  a  contest  between  strangers,  in 
no  way  legally  related  to  the  child.  It  is  a  contest  be- 
tween a  putative  father  on  one  side,  not  legally  related 
to  the  child,  and  upon  whom  no  enforceable  duty  rests,  to 
care  for  the  chilJ  under  the  law  of  this  state,  and  on 
thrr  iiiher  the  adopted  father,  legally  related  to  the  child, 
and  upon  whom  rests  the  duty  to  support  and  educate. 
Under  our  statutes  here  notice  to  the  putative  father  is 
not  required,  nor  is  his  consent  to  the  adoption  essen- 
tial. That  the  adoption  of  a  bastard  child  can  be  had 
without  such  notice  to,  or  consent  of,  the  father  was  de- 
cided by  the  Supreme  Court  of  Massachusetts  in  the  case 
of  Gibson,  Appellant,  154  Mass.  378,  28  N.  E.  296. 

Thus  the  question  fordetermination  is  as  to  the  right 
to  the  custody  of  the  child  as  between  the  putative  father 
and  the  adopting  parents.  Every  consideration  of  pub- 
lic policy  and  the  welfare  of  the  child  demands  that  the 
child  remain  with  the'  adopting  parents.  Under  our 
statute  (section  22,  Code  1915)  the  adopted  child  in- 
herits from  its  parents,  and  it  is  the  policy  of  the  law 
here  that  children  should  have  the  benefit  of  a  paren- 
tal home,  where  a  legal  duty  rests  upon  some  respon- 
sible person  to  rear,  educate,  and  care  for  the  child. 
Upon  the  respondents  in  this  case,  under  the  adoption 
proceeding,  this  duty  rests.  If  the  child  should  be  given 
to  the  putative  father  no  responsibility  under  our  law 
re.sts  upon  him  t(^  continue  to  care  for,  educate,  and 
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maintain  the  rjhJld  No  unqualified  legal  right  would 
exist  in  the  child  to  inherit  from  him,  and  he  might  take 
the  children  today  and  abandon  them  tomorrow,  and  no 
law  exists  under  which  he  could  be  punished  therefor. 
Every  consideration  looking  to  the  welfare  of  the  child- 
ren in  this  case  would  seemingly  require  that  they  re- 
main in  the  custody  of  the  respondents.  As  the  putative 
father,  under  our  statute,  is  not  entitled  to  notice,  it  fol- 
lows that  he  has  no  right  to  question  the  validity  of  the 
adoptioji  proceedings.    In  12  R.  C.  L.  p.  1230,  it  is  said : 

"As  a  ireneral  rule,  a  person  applying  for  a  writ  to  secure 
the  release  of  another  must  show  some  interest  in  such  person 
or  some  authorization  to  make  the  application;  and  a  mere 
strang-er  or  volunteer,  in  no  way  entitled  to  the  custody  of  or 
responsible  for  the  welfare  of,  an  infant,  nor  invited  by  the 
infant,  its  parents  or  guardian,  to  sue  out  a  writ,  has  no  right 
to  its  issuance." 

It  would  unseUle  the  status  of  many  adopted  child- 
ren in  this  state  were  this  court  to  give  its  approval  to 
the  •contention  of  petitioner.  It  is  a  matter  of  common 
knowledcje  that  many  illegitimate  children  have  been 
placed  in  good  homes  in  this  state  and  have  been 
adopted  bj'  people  who  have  learned  to  love  them  as 
their  own.  The  welfare  of  such  children  and  the  hap- 
piness of  their  adopted  parents  certainly  require  and  de- 
mand that  such  relation  be  not  subject  to  attack  by  one 
w^ho,  under  the  statute,  is  not  required  to  be  consulted 
or  notified  of  the  adoption  proceeding.  To  so  hold  would 
place  a  weapon  in  the  hand  of  some  scoundrel  by  which 
he  could  extort  blood  money  from  people  who  w^ere  un- 
dertaking to  discharge  a  duty  to  the  child  which  he  did 
not  have  the  manhood  to  undertake.  If  notice  to  him  was 
essential,  in  order  to  bind  him,  and  absent  such  he  would 
be  entitled  to  reclaim  the  child  upon  the  death  of  the 
moth*  r,  then  he  could  demand  the  child  from  the  adopt- 
ing parents  after  tbey  had  become  so  attached  to  the 
child  that  tlu'ir  lov»»  could  not  be  measured  by  earthly 
possessions.  It  is  better  for  the  state  and  for  tlie  child- 
ren that  he  have  no  such  right,  and  we  so  hold. 

From  what  has  been  said  it  follows  that  the  court  was 
in  error  in  awarding  the  custody  of  the  children  to  the 
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petitioner.  The  case  will  therefore  be  reversed,  with  in- 
structions to  the  district  court  to  set  aside  its  judgment 
and  restore  the  custody  of  the  children  to  the  respond- 
ents, and  it  is  so  ordered. 

PARKER,  C.  J.,  and  RAYNOLDS,  J.,  concur. 

On  Motion  for  Rehearing. 

ROBERTS,  J.  On  motion  for  rehearing  new  counsel 
appear  for  appellee  and  challenge  the  correctness  of  the 
former  opinion  in  this  case  upon  numerous  grounds,  sup- 
ported by  a  very  able  and  elaborate  brief.  We  deem  it 
necessary  to  notice  only  two  points  made  in  the  motion 
and  brief,  being  content  as  to  the  others  with  the  former 
opinion. 

(5)  It  is  called  to  our  attention  that  section  1850, 
referred  to  in  the  opinion,  providing  when  illegitimate 
children  may  inherit  from  the  father,  was  amended  by 
chapter  69,  Laws  1915,  so  that  now  such  children  would 
iuherit,  the  other  statutory  conditions  appearing,  al- 
though there  were  legitimate  children.  This  is  the  only 
effect  the  amendment  has  bearing  in  any  manner  upon 
this  case.  But  it  does  not  cast  upon  the  putative  father 
the  duty  to  support,  care  for,  and  educate  such  children 
during  their  minority.  The  statute  in  question  only  has 
to  do  with  tlie  right  of  inheritance,  and  its  existence  or 
nonexistence  would  not  change  the  rights  of  the  parties 
in  this  case  in  so  far  as  the  custody  of  the  children  is 
concerned. 

(6)  The  second  point  to  be  noticed  is  the  contention 
that  the  poor  laws  of  England,  under  which  the  putative 
father  was  required  to  support  his  bastard  child,  became 
by  our  adoption  of  the  common  law,  a  part  of  our  law. 
This  admitted,  and  there  would  be  a  basis  for  the  conten- 
tion that  the  putative  father  was  entitled  to  the  custody 
of  the  bastard  child.  But  these  poor  laws  were  local  to 
England,  and  no  state,  so  far  as  we  are  aware,  has  ever 
held  that  by  the  adoption  of  the  common  law  such  poor 
laws  were  introduced  into  the  adopting  state. 
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The  former  opinion  will  be  adhered  to,  and  the  mo- 
tion for  rehearing  denied ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


PAGE  V.  JONES  et  al. 

(No.  2391.     May  26,  1920.) 
SYLLABUS  BY  THE  COURT. 


1.  If  intermixed  property  is  of  the  same  kind,  quality,  and 
value,  and  if  no  advantage  will  result  to  either  party  by 
getting  the  identical  property  owned  by  him,  even  if  that  were 
possible,  replevin  will  lie  for  the  number  of  quantity  owned 
by  the  plaintiff,  to  be  taken  out  of  the  mass,  where  the  proof 
shows  the  quantity  or  portion  to  which  each  party  is  entitled, 
and  the  intermingling  was  not  brought  about  by  the  wrongful 
or  fraudulent  act  of  the  party  seeking  relief.  P.  198 

2.  Where  a  confusion  of  goods  is  occasioned  by  the 
negligence  of  one,  but  the  goods  confused  are  of  equal  and 
uniform  value;  that  is,  when  the  mixture  is  approximately 
homogeneous,  the  party  responsible  for  the  confusion  does  not 
forfeit  his  interest  in  the  goods,  where  there  has  been  no 
fraud  or  intentional  wrongdoing,  and  the  evidence  clearly 
shows  the  portion  cx>ntributed  by  each  of  the  parties.        P.  199 

3.  Sections  41  and  42,  Code  1915,  which  authorize  the 
recording  of  partido  contracts,  are  permissive  and  not  manda- 
tory, and  a  failure  to  recxjrd  such  a  contract  does  not  render 
the  same  void  as  to  subsequent  purchasers  or  mortgagees 
without  notice.  P.  201 

Appeal  from  District  Court,  Quay  County;  Leib 
Judge. 

Action  of  replevin  by  Jennie  P.  Page  against  H.  B. 
Jones  and  another,  in  which  defendants  gave  a  forthcom- 
ing bond  and  retained  possession.  Judgment  for  plaintiff 
for  the  property  or  for  an  alternative  money  judgment, 
and  defendants  appeal.  Reversed  and  remanded,  with 
directions. 

E.  R.  Wright  and  J.  J.  Kenney,  both  of  Santa  Fe. 
for  appellant. 

The  general  rule  is  undisputed  that  Replevin  lies  only 
for  specific  property,  capable  of  identification  or  separ- 
ation, so  as  to  be  fixed  in  kind  and  cannot  be  maintained 
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for  an  individed  interest  or  share,  except  in  cases  of 
fraud  or  wrongful  confusion  of  property.  34  Cyc.  1359  ; 
23R,  C.  L.  ^'Replevin''  p.  262;  Gray  a.  Parker,  38  Mo. 
160 ;  Ames  v.  Miss.  Boom  Co.,  8  Minn.  417. 

We  recognize  that  there  is  an  exception  made  by 
some  of  the  authorities  where  the  property  sought  to  be 
replevied  consists  of  a  part  of  the  larger  mass  of  the 
same  nature  and  quality,  which  can  be  easily  divided  into 
aliquot  parts.  34  Cyc.  1359;  23  R.  C.  L.,^ '* Replevin,'' 
862-863. 

If,  however,  the  mixture  occurs  through  the  fault  of 
plaintiff,  he  is  not  entitled  to  maintain  replevin  for  his 
share  of  the  property,  but  only  for  such  part  thereof  as 
he  can  identify  as  his  own.  34  Cyc.  1360-1361 ;  McDon- 
ald V.  Bailey,  37  L.  R.  A.  (N.  S.)  Okla.,  267. 

Case  note  to  above. 

**  Confusion  of  property  is  the  inseparable  intermix- 
ture of  property  belonging  to  different  owners,'*  (12 
C.  J.  490).  It  arises  when  goods  **of  two  persons  are 
so  intermixed  that  the  several  portions  can  be  no  longer 
distinguished,"  (2  Blackstone  405).  Its  rules  have  been 
explicitly  applied  to  the  intermingling  of  animals  bear- 
ing the  same  brand,  belonging  to  different  owners.  Ayre 
V.  Hixson,  53  Ore.  19 ;  98  Pac.  515 ;  Ann.  Cas.  1913  E 
659;  Johnson  v.  Hocker,  39  S.  W.  406;  Clay  Robinson 
&  Co.  V.  Larson,  125  Minn.  271,  146  N.  W.  1095. 

For  essentials  of  the  doctrine  see  5  R.  6  L.  1049 ;  12  C. 
J.  490 ;  U.  S.  V.  Hentz  93  W.  S.  575 ;  Cloffin  v.  Jersey 
Works  11  S.  E.  721 ;  International  Lumber  Co.  v.  Brad- 
ley Timber  &  Railroad  Supply  Co.,  156  N.  W.  at  p.  275. 
Spofford  V.  True,  54  Am.  Dec.  621;  Wells  v.  Batts,  34 
A.  S.  R.  507. 

Ed.  p.  Saxon,  of  Tucumcari,  and  H.  A.  Kiker  of 
Raton,  for  appellee. 

Replevin  was  proper  action.  34  Cyc.  1355 ;  Martinez  v. 
Martinez.  2  N.  M.  464.     Crocker  v.  Mann,  26  Am.  Dec. 
684;  Bruen  v.  Ogden,  20  Am.  Dec.  593   (N.  J.)  ;  Mar 
shall  V.  Davis,  19  Am.  Dec.  463  (N.  Y.) 
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As  to  confusion  of  goods:  Hall  v.  Page  48  Am.  Dec. 
235;  Ayre  v.  Hixson  et  al.,  98  Pac.  515;  Tulsifir  v. 
Page,  54  Am.  Dec.  591  (note.)  ;  Willard  v.  Rice,  45  Am. 
Dec.  226 ;  State  v.  Farmers  State  Bank  of  Bridges,  172 
Pac.  130;  Peoples  Nat.  Bank  v.  Mulholland  et  al.,  117 
N.  E.  46 ;  Rust  Land  &  Timber  Co.  v.  Ison,  91  Am.  St. 
Rep.  68. 

OPINION    OP   THE    COURT. 

Roberts,  J.  Appellee  sued  appellant  in  replevin, 
seeking  to  recover  possession  of  740  head  of  sheep  of 
varying  ages.  The  writ  was  issued,  and  appellants  gave 
a  forthcoming  bond  and  retained  possession  of  the  sheep. 
An  answer  was  filed,  and  the  cause  put  at  issue,  and 
was  tried  to  a  jury.  Judgment  was  rendered  for  the  ap- 
pellee for  possession  of  550  ewes,  60  lambs,  and  50  head 
of  old  ewes,  and  judgment  for  $5,000  in  the  alternative. 
From  this  judgment  appellants  appeal. 

The  facts  out  of  which  the  controversy'  arose  may  be 
briefly  stated  as  follows;  During  the  lifetime  of  P.  R. 
Page,  the  husband  of  appellee,  he  had  with  one  Santiago 
Giddings  for  many  years  a  number  of  sheep  on  **  par- 
lido"  contract.  He  died  some  time  prior  to  October, 
1915,  at  which  time  his  widow,  appellee  here,  made  ihe 
partido  ccmtract  upon  which  her  right  to  the  possession 
of  the  sheep  in  question  here  is  dependent.  Under  this 
cont.-aet  she  let  to  Santiago  Giddings  600  head  of  ewes 
of  different  grades,  the  contract  stipulating  that  he 
should  use  upon  such  sheep  a  designated  earmark,  which 
should  also  be  placed  on  the  increase.  Giddings  testified 
in  the  court  below  as  a  witness  for  appellee  substantially 
to  the'foUowing  effect :  That  the  earmark  which  he  was 
required  to  use  on  the  Page  sheep  by  the  terms  of  the 
contract  was  his  own  individual  earmark;  had  been 
used  by  him  for  30  years,  and  that  such  mark  had'  never 
been  recorded ;  that  the  earmark  originally  was  the  ear 
mark  of  Jose  A.  Baca ;  that  he  had  for  a  long  number  of 
years  also  had  on  partido  contract  some  900  head  of 
sheep  belonging  to  the  said  Baca,  and  that  he  had  also 
had  about  550  head  of  sheep  belonging  to  the  daughters 
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of  William  B.  Giddings,  his  brother,  which  he  was  run- 
ning on  partido;  that  all  of  these  sheep,  including  the 
**  Page  sheep,''  had  for  many  years  been  run  in  the  same 
earmark.  Giddings  bought  the  Baca  sheep  and  the 
sheep  belonging  to  his  nieces  some  two  or  three  years 
prior  to  the  institution  of  this  suit.  lie  continued  to 
run  them  all  in  the  same  earniark,  and  borrowed  the 
money  from  the  appellants  to  pay  for  the  sheep  so  pur- 
chased, giving  them  back  as  security  a  chattel  mort- 
gage on  the  sheep.  Two  very  dry  years  resulted  in  a 
great  loss  of  sheep,  so  that  Giddings  had  less  than  1,000 
sheep  left  shortly  prior  to  the  institution  of  this  suit.  Ap- 
pellants took  possession  of  the  whole  flock  of  sheep  under 
their  mortgage,  and  appellee  brought  this  action  to  re- 
cover possession  of  the  sheep  which  Giddings  had  from 
her  on  partido.  The  effect  of  the  judgment  was  to  give 
Mrs.  Page  ail  the  sheep  which  she  was  entitled  to  under 
the  partido  contract,  with  possibly  a  slight  exception, 
putting  the  entire  loss  upon  appellants  or  Giddings. 

(1)  Consideration  of  three  questions  will  dispose  of 
this  case.  Appellants  argue  first  that  replevin  was  not 
the  proper  remedy.  In  the  case  of  Gonzales  v.  Ilfeld,  25 
N.  M.  608,  185  Pac.  1110,  sheep  let  under  a  partido  con- 
tract and  intermingled  with  other  sheep  all  marked 
with  the  same  brand  were  replevied.  There  it  was 
shown  that  all  the  sheep  were  of  the  same  kind  or  qual- 
ity, and  that  it  was  impossible  to  distinguish  the  sheep 
let  under  the  different  partido  contracts.  The  point  as 
to  whether  replevin  was  the  proper  remedy  was  not  dis- 
cussed by  the  court,  although  argued  in  the  briefs.  But 
this  court  must  have  considered  that  it  was  the  appro- 
priate remedy,  otherwise  it  would  have  held  that  it 
was  not. 

In  23  R.  C.  L.  p.  862,  the  rule  is  stated  as  follows: 

"The  general  rule  is  that  if  property  intermixed  is  of  the 
same  kind,  quality  and  value,  and  if  no  advantage  will  result 
to  either  party  by  getting  the  identical  property  owned  by 
him,  even  If  that  were  possible,  replevin  will  lie  for  the  num- 
ber or  quantity  owned  by  the  plaintiff,  to  be  taken  out  of  the 
mass,  when  the  mingling  was  not  brought  about  by  his  act." 
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The  rule  deduced  from  the  authorities  we  believe  may 
be  stated  as  follows:  Where  the  common  mass  consist 
of  fungible  goods — that  is,  where  each  article  is  exactly 
like  the  other,  such  as  oil  in  a  tank,  or  grain  in  a  bin,  and 
the  plaintiff  is  able  to  specify  the  number  of  articles  in 
such  mass  belonging  to  him — an  exception  is  made  to 
the  general  rule,  and  the  plaintiff  is  permitted  to  main- 
tain replevin.  See,  also,  34  Cyc.  1359 ;  Pines  v.  Bolin, 
36  Neb.  621,  54  N.  W.  990,  and  case  note  to  the  case  of 
McDonald  v.  Bailey,  37  L.  R.  A.  (N.  S.)  267. 

Here  so  far  as  appears  the  sheep  put  into  the  common 
mass  were  all  of  the  same  grade,  quality  and  kind,  con- 
sequently appellee  was  entitled  to  maintain  replevin  for 
such  aliquot  part  of  such  mass  as  she  was  able  to  show 
rightly  belonged  to  her. 

This  then  brings  us  to  a  consideration  of  the  ques- 
tion as  to  what  part  of  the  sheep  she  was  entitled.  The 
judgment  of  the  lower  court  gave  her  practically  all  of 
the  sheep  which  she  had  originally  put  in  the  common 
mass,  or  rather  which  had  been  put  into  the  common 
mass  by  Giddings.  The  most  that  could  be  claimed  as 
to  the  act  of  Giddings  in  mixing  the  sheep  belonging  to 
Mrs.  Page  with  the  other  sheep  which  he  had  on  partido 
and  afterwards  purchased  would  be  that  it  was  negli- 
gently done.  There  is  nothing  in  the  evidence  upon 
which  to  base  any  other  claim.  No  fraudulent  purpose 
or  improper  motive  was  shown  or  claimed. 

(2)  The  rule  is  that  where  one  fraudulently,  will- 
fully, or  wrongfully  intermingles  his  goods  with  those  of 
another,  so  that  there  is  no  evidence  to  distinguishh  the 
goods  of  the  one  from  those  of  the  other,  the  party  re- 
sponsible for  the  confusion  forfeits  all  his  interest  in  the 
mixture  to  the  other  party,  and  in  the  case  of  agents, 
bailees,  executors,  administrators,  and  other  trustees,  oc- 
cupying positions  of  trust  and  confidence,  the  rule  as  to 
the  confusion  applies  when  the  mixing  is.  merely  negli- 
gent or  careless.  But  these  harsh  rules  are  not  generally 
applied  where  the  confused  goods,  though  indistinguish- 
able, are  of  equal  and  uniform  value;  that  is  when  the 
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mixture  is  approximately  homogeneous.  In  such  a  case 
as  this,  the  remedy  is  division  in  kind,  or  compensation 
for  actual  loss.  Take,  for  example,  the  case  of  an  admin- 
istrator. Suppose  he  has  in  his  hands  100  bushels  of 
wheat  belonging  to  the  estate  and  100  bushels  of  his 
own.  The  wheat  being  the  same  quality,  it  is  dumped 
into  the  same  bin.  There  is  no  doubt  as  to  the  exact 
amount  contributed.  It  would  be  absurd  to  say  that  the 
administrator  should  lose  the  hundred  bushels  which  he 
put  in  because  of  his  negligence.  Of  course,  if  the  wheat 
was  of  different  grade,  a  different  rule  would  be  applied, 
for  the  mixture  would  not  be  all  of  the  same  quality.  For 
an  exhaustive  discussion  of  the  subject,  see  the  case  of 
Claflin  &  Co.  v.  Con.  Jersey  Works,  85  Ga.  27.  11  S.  B. 
721.  See,  also,  note  to  the  case  of  Ayre  v.  Hixson,  Ann. 
Cas.  1913E,  671.  In  the  case  of  Hesseltine  v.  Stockwell, 
30  Me.  237,  50  Am.  Dec.  267,  the  court  said : 

"The  common  law  in  opposition  to  the  civil  law  assigrns  the 
whole  property,  without  liability  to  account  for  any  part  of  it, 
to  the  innocent  party,  when  there  has  been  a  confusion  of 
goods,  except  in  certain  cases,  or  conditions  of  property. 
Chancellor  Kent  correctly  observes  that  the  rule  is  carried  no 
further  than   necessity   requires.      2   Kent's  Com.    365. 

"There  is  therefore  no  forfeiture  of  the  goods  of  one  who 
voluntarily  and  without  fraud  makes  such  an  admixture.  As 
when,  for  example,  he  supposes  all  the  goods  to  be  his  own, 
or  when  he  does  it  by  mistake. 

"And  there  is  no  forfeiture  in  case  of  a  fraudulent  inter- 
mixture when  the  goods  intermixed  are  of  equal  value.  This 
has  not  been  sufficiently  noticed,  and  yet  it  is  a  just  rule,  and 
is  fully  sustained  by  authority.  Lord  Eldon,  in  the  case  of 
Lupton  V.  White,  15  Ves.  442,  states  the  law  of  the  old  decided 
cases  to  be,  "if  one  man  mixes  his  corn  or  flour  with  that  of 
another  and  they  were  of  equal  value,  the  latter  must  have 
the  given  quantity;  but  if  articles  of  a  different  value  arc 
mixed,  producing  a  third  value,  the  aggregate  of  the  whole, 
and  through  the  fault  of  the  person  mixing  them,  the  other 
party  cannot  tell  what  was  the  original  value  of  his  property; 
he  must  have  the  whole.  This  doctrine  is  stated  with  ap- 
probation by  Kent.     2  Kent's  Com.  365." 

In  this  case  so  far  as  appears  from  the  evidence  the 
sheep  in  question  prior  to  the  intermixing  of  the  herd 
were  all  of  the  same  kind,  character,  and  quality,  so 
that  when  confused,  the    mixture    was    approximately 
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homogeneous.  The  parties  know  definitely  the  number  of 
sheep  contributed  by  each  to  the  common  mass^  and  the 
loss  to  the  common  herd  in  justice  and  equity  should  be 
shared  by  the  parties  in  proportion  to  their  interest  in 
the  commingled  goods.  The  rule  announced  in  the  case 
of  Gonzales  v.  Ilfeld,  supra,  practically  disposes  of  this 
case.    We  there  said : 

**We  agree  with  the  trial  court  in  its  finding  that  it  was 
through  the  fault  and  negligence  of  the  appellant  that  the 
sheep  in  question  were  so  marked  and  commingled  as  to  render 
their  identification  impossible.  His  acts  led  to  the  confusion 
of  the  goods,  but  it  is  urged  upon  us  that  appellant's  acts, 
although  negligent,  were  in  no  sense  fraudulent  or  wrongful, 
and  that  he  should  not  be  made  to  forfeit  his  property  when 
the  elements  of  willful  fraudulent,  and  wrongful  commingling 
of  the  property  are  absent.  We  think  this  position  well 
taken.     •     ♦     ♦ 

•*We  therefore  hold  that  the  court  should  have  permitted 
appellant  to  recover  his  proportionate  share  of  the  sheep 
marked  with  appellee's  earmark,  as  there  wag  no  willful 
wrong  nor  fraud  imputed  to  the  appellant  shown  by  the 
evidence  nor  found  by  the  court  in  its  findings." 

If  it  be  true,  as  testified  to  by  Giddings,  that  the  ear- 
mark in  which  he  was  required  by  the  contract  to  carry 
the  Page  sheep  belonged  to  him,  there  might  not  even 
be  the  element  of  negligence  in  the  case.  We  think,  how- 
ever, that  under  the  undisputed  facts  in  the  case  the  ap- 
pellee was  only  entitled  to  her  proportionate  part  of  the 
confused  property. 

(3)  Appellants  further  contend  that  sections  41  and 
42,  Code  1915,  which  authorize  the  recording  of  partido 
contracts,  when  the  same  have  been  reduced  to  writing, 
make  the  appellee's  partido  contract  void  as  against  the 
subsequent  mortgage  of  the  appellants,  because  such 
original  partido  contract  was  in  writing  and  was  not  re- 
corded. 

Section  41  provides  that — 

•'Copies  of  all  contracts  (partido)  .  .  .  may  be  filed 
with  the  county  clerk  and  when     .      ,      .     so  filed, 

they  shall  be  notice  to  everyone." 
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Section  42  provides : 

"And  when  a  copy  of  such  contract  shall  be  filed     . 
it  shall  be  notice  to  everyone  that  the  person  or  persons  in 
charge  of  such  animals  .  had  no  right  to  sell  or  dis- 

pose of  the  same  in  any  manner." 

In  the  absence  of  statute,  the  registration  or  recorda- 
tion of  a  contract  of  bailment  is  not  necessary  to  its 
validity,  either  as  between  the  bailer  and  the  bailee,  or 
as  against  third  parties ;  but  for  the  prevention  of  fraud 
statutes  have  been  enacted  in  many  states  by  which  such 
registration  or  recordation  is  necessary  to  render  the 
contract  valid  as  against  creditors  or  subsequent  pur- 
chasers for  value,  and  subsequent  mortgagees  without 
notice.    6  C.  J.  1106. 

The  practice  of  recording  transfers,  which  would  in- 
clude contracts  was  unknown  to  the  common  law.  24 
A.  &  E.  Enc.  of  Law  (2d  Ed.)  p.  115,  and  23  R.  C.  L. 
p.  170. 

It  follows  therefore  that  since  the  whole  matter  rests 
on  a  statutory  basis  the  failure  to  record  an  instrument 
w^hich  is  not  required  to  be  recorded  by  the  terms  or  in- 
tendment of  any  statute  has  no  effect  on  the  rights  of 
parties  as  they  exist  at  common  law,  independently  of 
the  recording  act.  24  A.  &  E.  Ency.  of  Law  (2d  Ed.) 
p.  115,  and  23  R.  C.  L.  p.  234. 

It  will  be  noted  from  a  reading  of  the  two  sections  of 
the  statute  that  the  recording  of  a  contract  is  permissive 
merely,  and  not  mandatorJ^  It  will  also  be  noted  that 
the  statute  wholly  fails  to  declare  the  effect  of  failure  to 
record. 


"The  object  of  the  recording  act  being  to  protect  certain 
specific  classes  of  persons  against  fraud,  failure  to  record  will 
not,  in  the  absence  of  an  express  provision  to  that  effect, 
render  the  instrument  wholly  void  and  inoperative  to  convey 
the  legal  title;  an  unrecx)rded  instrument  is  valid  against  every 
one  except  the  classes  of  persons  included  within  the  terms 
of  the  statute."  A.  &  E.  Ency.  of  Law  (2d  Ed.)  vol.  24. 
p.  116. 
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Applying  these  principles  to  the  two  sections  of  the 
statute  here  involved,  the  conclusion  is  inevitable  that 
recording  is  permissive  and  not  mandatory;  that  fail- 
ure to  record  has  no  effect,  either  upon  the  rights  of  the 
parties  to  the  contract,  nor  does  it  render  the  contract 
void  as  against  subsequent  purchasers  or  mortgagees 
without  notice. 

The  case  will  be  reversed  and  remanded  to  the  district 
court,  with  instructions  to  apportion  the  property  be- 
tween the  parties  as  their  interests  appear,  and  to  en- 
ter judgment  accordingly,  and  it  is  so  ordered. 

Parker,  C.  J.  and  Raynolds,  J.,  concur. 


CITIZENS*   NATIONAL    BANK    OF    ROSWELL   v. 

BEAN  et  al. 

(No.    2403.      May    27.    1920. 

(Rehearing  Denied  June  10,   1920.) 

SYLLABUS    BY   THE    COURT. 

1.  Section  2175,  Code  1915,  which  precludes  an  opposite 
or  interested-  party  from  obtaining  a  verdict,  judgment,  or  de- 
cision against  the  heirs,  executors,  administrators,  or  assigns 
of  a  deceased  person  upon  his  own  evidence  in  respect  to  any 
matter  occurring  before  the  death  of  the  deceased  person, 
unless  such  evidence  is  corroborated  by  some  other  material 
evidence,  has  no  application  to  a  suit  against  the  administrator 
of  a  deceased  maker  of  a  promissory  note,  where  the  signature 
of  such  deceased  maker  is  admitted.  P.  205 

2.  Under  section  618,  Code  1915,  every  negotiable  instru- 
ment is  deemed  prima  facie  to  have  been  issued  for  a  valuable 
consideration,  and  every  person  whose  signature  appears 
thereon  to  have  become  a  party  thereto  for  value,  and  in  a 
suit  upon  a  negotiable  promissory  note  the  burden  of  showing 
that  there  was  want  of  consideration  rests  upon  the  defendant, 
and  if  the  defendant  offers  any  evidence  which  shows,  or 
tends  to  show,  want  of  consideration,  then  it  is  incumbent 
upon  the  plaintiff  to  show  by  a  fair  preponderance  of  evidence 
upon  the  whole  case  that  there  was  consideration.  P.  206 

Appeal  from  District  Court,  Chaves  County ;  McClure, 
Judge. 
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Suit  by  the  Citizens'  National  Bank  of  Roswell,  N.  M., 
against  R.  P.  Bean,  Jr.,  administrator  of  R.  P.  Bean,  Sr., 
and  others,  with  cross-complaint  against  plaintiff  and 
Guy  H.  Herbert.  Demurrer  to  counterclaim  overruled, 
and  judgment  for  defendant  administrator  on  a  di- 
rected verdict,  and  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions  to  grant  plaintiff  a  new  trial. 

A.  J.  NiSBET,  of  Roswell  for  appellant. 
H.  M.  Dow,  of  Roswell,  for  appellees. 

OPINNION  OF  THE   COURT. 

ROBERTS,  J.,  Appellant  sued  appellee  R.  P.  Bean, 
Jr.,  as  administrator  of  the  estate  of  R.  P.  Bean,  Sr., 
deceased,  on  a  promissory  negotiable  note  for  $1,000. 
The  note  had  been  executed  and  delivered  to  the  appel- 
lant by  the  deceased  in  his  lifetime.  The  complaint  was 
in  the  ordinary  form  and  alleged  that  the  note  was  past 
due  and  unpaid,  and  asked  for  attorney's  fees.  The  ad- 
ministrator answered,  admitted  the  execution  of  the  note 
but  denied  that  it  was  issued  for  a  valued  consideration, 
and  for  defense  by  way  of  new  matter  set  up  in  detail 
the  transaction  leading  up  to  the  execution  and  delivery 
of  the  note,  which  in  brief  was  as  follows : 

Bean,  Sr.,  and  one  Guy  H.  Herbert  had  been  nego- 
tiating for  the  purchase  by  Bean  from  Herbert  of  a 
farm  known  as  the  ** Williams  place,"  for  which  Bean 
was  to  pay  $5,000.  On  November  4,  1915,  the  parties 
executed  an  escrow  agreement,  which  was  as  follows: 

"Escrow  agreement  between  R.  P.  Bean  and  G.  H.  Herbert. 
Each  party  deposits  $1,000.00  as  forfeit  to  guarantee  delivery 
of  deed  to  640  acres  by  Guy  H.  Herbert  to  R.  P.  Bean,  known 
as  Williams  place,  and  guarantee  payment  of  purchase  price 
by  R.  P.  Bean  to  G.  H.  Herbert  upon  delivery  of  deed  by 
Herbert  to  Bean.  Total  purchase  price  to  be  $5,000.00.  Deed 
to  be  delivered  within  10  days. 

•■(Signed)    GUY    H.    HERBERT. 
-R.     P.    BEAN.    SR." 
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Bean  did  not  have  the  $1,000,  so  he  executed  the  note 
in  question  to  the  bank  for  the  purpose  of  securing  the 
money.  The  bank  put  up  with  the  escrow  a  cashier's 
check  for  the  $1,000,  which  later  was  delivered  to  Her- 
bert by  Mr.  Jaffa,  the  cashier. 

(1)  It  was  the  contention  of  the  administrator  that 
Jaifa  was  never  authorized  to  deliver  the  money  to  Her- 
bert, and  this  want  of  authority  was  set  up  in  the  answer 
by  way  of  new  matter.  A  second  defense  and  cross- 
complaint  against  the  bank  and  Herbert  was  filed  in 
which  the  administrator  sought  to  recover  back  from 
either  one,  or  both  parties,  the  $1,000,  in  the  event  the 
administrator  was  held  liable  on  the  note.  Demurrer 
was  filed  to  the  counterclaim  on  the  ground  that  Herbert 
was  not  a  necessary  party,  which  was  overruled ;  and,  as 
both  parties  answered  the  counterclaim  thereafter,  it  is 
probable  that  the  ruling  on  the  demurrer  was  waived. 
The  matter  is  not  of  much  consequence  in  so  far  as  the 
bank  is  concerned,  as  the  vital  question  to  it  is  the  ruling 
of  the  court,  on  the  trial,  that  it  could  not  recover  on  the 
promissory  note  because  it  was  unable  to  produce  evi- 
dence to  corroborate  the  testimony  of  its  cashier  to  the 
effect  that  Bean  received  the  consideration  for  the  note. 
The  point  arose  as  follows: 

Appellant  offered  the  note  in  evidence  and  announced 
that  it  would  rest.  Appellee  Bean  then  put  in  evidence 
the  escrow  agreement  and  certain  other  unimportant 
matters.  Appellant  then  called  Jaffa,  its  cashier,  and  he 
testified  in  detail  to  the  facts  leading  up  to  the  execution 
of  the  note.  He  said  that  the  money  had  been  put  up  in 
escrow  out  of  the  proceeds  of  the  note;  that  Bean  or- 
dered him  to  pay  the  money  to  Herbert,  which  he  did. 
Herbert  was  called  as  a  witness  and  testified  that  Bean 
had  agreed  to  pay  the  money  to  him  and  told  him  that  he 
would  order  the  cashier  of  the  bank  to  turn  it  over.  At 
the  conclusion  of  the  evidence  Bean  moved  the  court  for 
an  instructed  verdict  because  appellant  had  not  shown 
a  consideration  for  the  note,  and  it  was  his  contention 
that  appellant  was  required  to  corroborate  the  testi- 
mony of  Jaffa,  its  cashier,  to  the  effect  that  Bean,  the  de- 
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ceased,  had  ordered  him  to  pay  the  money  over  to  Her- 
bert. The  court  held  that  both  Herbert  and  Jaffa  were 
interested  parties,  and  that  under  section  2175,  Code 
1915,  this  evidence  was  not  sufficient  to  warrant  a  re- 
covery. This  section  of  the  statute  provides  that  in  a 
suit  by  or  against  the  heirs,  executors,  administrators,  or 
assigns  of  a  deceased  person  an  opposite  or  interested 
party  to  the  suit  shall  not  obtain  a  verdict,  judgment,  or 
decision  therein,  on  his  own  evidence,  in  respect  of  any 
matter  occurring  before  the  death  of  the  deceased  per- 
son, unless  such  evidence  is  corroborated  by  some  other 
material  evidence.  This  statute  was  fully  discussed  by 
the  court  in  the  case  of  Union  Land  &  Grazing  Co.  v. 
Arce,  21  N.  M.  115,  152  Pac.  1143, 

The  trial  court  in  a  memorandum  opinion  referred  to 
the  case  of  National  Rubber  Supply  Co.  v.  Oleson  &  Exe- 
ter, 20  N.  M.  624,  151  Pac.  695,  and  stated  that  under 
this  decision,  before  the  appellant  could  recover,  it  would 
have  to  produce  corroborating  evidence  to  show  that  a 
consideration  was  given  for  the  note.  The  court  was  in 
error,  and  that  case  afforded  no  warrant  for  such  a  hold- 
ing. That  was  a  suit  upon  an  account  for  supplies  fur- 
nished upon  a  written  order  by  the  agent  of  the  plain- 
tiff. The  deceased  had  signed  no  order  for  the  goods, 
and  of  course  plaintiff's  right  to  recover  there  depended 
solely  upon  word  of  mouth  testimony. 

(2)  In  the  present  case  the  execution  of  the  note 
was  admitted,  and,  that  being  so,  section  618,  Code  1915, 
applied.     This  section  reads  as  follows: 

"Every  negrotiable  instrument  is  deemed  prima  facie  to  have 
been  issued  for  a  valuable  consideration;  and  every  person 
whose  signature  appears  thereon  to  have  become  a  party 
thereto  for  value." 

Under  this  statute,  when  the  note  was  put  in  evidence, 
the  appellant  had  made  out  a  prima  facie  case  as  to  con- 
sideration, and  at  that  point  was  entitled  to  a  recovery, 
absent  any  proof  to  the  contrary  by  the  personal  repre- 
sentative of  the  maker  of  the  note.  The  statute  first  re- 
ferred to  (section  2175,  supra)  applies  only  w^here  in  a 
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suit  against  the  heirs,  executors,  administrators,  or  as- 
signs of  a  deceased  person  and  opposite  or  interested 
party  undertakes  to  recover,  or  defeat  a  re- 
covery, by  his  own  uncorroborated  word  of  mouth  testi- 
mony. In  reason  it  can  have  no  application  where  such 
opposite  or  interested  party  is  not  seeking  to  recover  or 
defeat  a  recovery  upon  his  own  uncorroborated  word  of 
mouth  testimony,  but  produces  a  written  contract,  signed 
by  the  deceased  party,  or,  as  here,  a  promissory  note, 
which  admittedly  was  signed  by  the  deceased.  Hence, 
when  the  note  was  put  in  evidence  and  the  signature  of 
the  deceased  admitted  or  proved,  appellant  was  entitled 
to  recover,  and  it  was  incumbent  upon  the  administrator 
to  produce  sufficient  evidence  of  lack  of  consideration  to 
overcome  the  prima  facie  case,  before  appellant  was  re- 
quired to  produce  more  evidence  to  show  consideration. 

In  Daniel  on  Negotiable  Instruments  (6th  Ed.)  §  164, 
the  author  says : 

"Under  the  statute,  the  burden  of  showing  that  there  was 
want  of  consideration  rests  upon  the  defendant,  and,  if  the 
defendant  offers  any  evidence  that  shows  or  tends  to  show 
want  of  consideration,  then  it  is  incumbent  upon  the  plaintiff 
to  show  by  a  fair  preponderance  of  evidence,  upon  the  whole 
case,  that  there  was  consideration." 

Some  courts  hold  that,  as  a  bill  or  negotiable  note  im- 
ports a  consideration,  it  is  incumbent  upon  the  defend- 
ant to  carry  the  burden  of  proof  of  a  plea  of  no  con- 
sideration ;  while  others  hold  that,  in  the  absence  of  any 
statutory  provision,  when  the  evidence  has  been  intro- 
duced to  rebut  the  presumption  which  the  statute  raises, 
the  burden  is  upon  the  plaintiff  to  satisfy  the  jury  upon 
all  the  evidence  and  by  the  preponderance  of  evidence 
that  there  was  a  consideration. 

So  far  as  this  case  is  concerned,  it  would  be  wholly  im- 
material which  rule  was  applied,  because  in  either  event 
it  would  be  for  the  jur}^  to  say  whether  upon  the  whole 
evidence  consideration  was  shown,  and  as  to  the  ques- 
tion of  consideration  section  2175  would  have  no  applica- 
tion. 
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Hence  it  follows  that  the  trial  court  was  in  error  in 
instructing  the  jury  to  return  a  verdict  for  the  appellee, 
Bean,  and  the  cause  will  be  reversed  and  remanded  to  the 
district  court,  with  instructions  to  grant  appellant  a  new 
trial ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


SIMMESRS  et  al.  v.  BOYD  et  al. 

(No.  2441.     May  27,  1920.) 

SYLLABUS  BY  THE  COURT. 

1.  Where  an  appeal  was  either  not  taken  within  6  months 
from  the  entry  of  the  final  judgment,  or,  if  taken  within  the 
time  limited,  the  cost  bond  was  not  filed  within  30  days,  as 
required  by  section  IB,  c.  43,  Laws  1917,  the  appeal  will  be 
dismissed.  Hernandez  v.  Roberts,  24  N.  M.  253,  173  Pac. 
1034,  followed. 

Appeal  from  District  Court,  Dona  Ana  County ;  Med- 
ler,  Judge. 

Action  between  John  Alexander  Simmers  and  another 
and  Nathan  E.  Boyd  and  another.  Judgment  for  the  lat- 
ter, and  the  former  appeal.    Appeal  dismissed. 

Holt  &  Sutherland,  of  Las  Cnices,  for  appellants. 

J.  H.  Paxton,  of  Las  Cruces,  for  appellees. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  In  this  case  final  judgment  was 
signed  by  the  district  judge  on  the  25th  day  of  Septem- 
ber, 1918.  The  judgment  was  filed  with  the  clerk  of  the 
district  court  on  the  26th  day  of  September,  1918.  On 
the  25th  day  of  March,  1919,  counsel  for  appellant  filed 
with  the  clerk  of  the  district  court  of  Dona  Ana  county 
an  application  for  an  appeal.  The  order  granting  the 
appeal  was  signed  by  the  district  judge  on  the  27th  day 
of  March,  and  was  filed  in  the  office  of  the  clerk  of  the 
district  court  on  the  26th  day  of  April,  1919. 

Section  1,  c.  43,  Laws  1917,  gives  any  party  aggrieved 
the  right  to  appeal  at  any  time  **  within  six  months  from 
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the  entry  of  any  final  judgment  in  any  civil  action/'  Ap- 
pellee has  moved  to  dismiss  the  appeal  herein,  because  it 
was  not  taken  within  the  time  limited  by  the  statute. 
Judgment  having  been  entered  on  the  26th  day  of  Sep- 
tember, 1918,  the  six  months  within  which  the  appeal 
'  o  lid  be  taken  expired  on  the  26th  day  of  March,  1919. 
Appellant  contends  that  the  appeal  was  taken  by  the 
tiling  of  the  mention  therefor  on  the  25th  day  of  March, 
1919,  in  I  he  office  of  the  clerk  of  the  district  court,  that 
the  gr.iiiting  of  the  appeal  was  a  matter  of  right,  and 
thai  the  ojder  of  the  court  allowing  the  appeal  was  a 
miiiisterial  act  at  most,  and  that  he  should  not  be  preju- 
dif^eci  by  n*ison  of  the  absence  or  failure  of  the  judge  to 
act.  If,  however,  we  accept  appellant's  statement  as 
true — i.  e.,  that  IDe  appeal  was  taken  on  the  25th  day  of 
March  by  the  filing  of  his  application  therefor,  and  that 
this  was  within  the  six  months  period  limited  by  the 
statute — appellant  is  then  confronted  with  a  jurisdic- 
tional defect  which  necessitates  a  dismissal  of  the  appeal. 

Section  15,  c.  43,  Laws  1917,  requires  the  filing  of  a 
cost  bond  within  80  days  from  the  time  of  taking  an 
appeal  or  suing  out  a  writ  of  error,  and  further  provides 
that  upon  failure  so  to  do  the  appeal  ** shall  fail.''  In 
the  case  of  Hernando*:  v.  Roberts,  24  N.  M.  253,  173  Pac. 
1034,  in  discussing  the  effect  of  this  statute,  we  said : 

"It  provides  that  in  case  of  failure  to  file  the  bond  the 
appeal  or  writ  of  error  shall  fail.  •  *  ♦  This  court  is  deprived 
of  jurisdiction  to  hear  and  determine  the  cause  in  case  of 
failure  to  file  the  bond,  and  this  consequence  is  not  to  be 
avoided  by  either  waiver  or  consent  of  the  opposite  party.  It 
is  a  provision  evidently  intended  by  the  Legislature  to  abate 
all  causes  brought  into  this  court  in  which  these  require- 
ments have  not  been  complied  with." 

Accepting  appellant's  statement  as  correct  that  his  ap- 
peal was  taken  on  the  25th  day  of  March,  the  time  to  file 
the  cos^  bond  expired  within  30  days,  or  on,  to  wit,  the 
24th  day  cf  April,  1919.  The  cost  bond  was  not  filed 
until  the  26th  day  of  April,  consequently  not  within  the 
time  limit v^d,  and  this  court  would  be  without  jurisdic- 
tion to  hear  and  determine  the  appeal. 
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Therefotfe,  uuaer  either  view  of  the  case,  the  appeal 
will  have  to  be  dismissed ;  and  it  is  so  ordered. 
Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


NORMENT      et     ux.     (HAWKINS,     Intervener)     v. 

MARDORF  et  al. 

NORMENT  et  ux.  (SECURITY  INVESTMENT  &  DE- 
VELOPMENT CO.,  Intervener)  v.  SAME. 

(Nos.  2301,  2302.     June  8,  1920.) 

SYLLABUS  BY  THE  COURT. 

1.  Where  appeUant  takes  up  less  than  the  entire  record 
under  section  32,  c.  43,  Laws  1917,  he  cannot,  under  section 
34  of  the  same  chapter,  sugrgrest  a  diminution  of  the  record  or 
ask  for  a  certiorari  to  supply  such  diminution  after  he  has 
filed  his  brief  on  the  merits.  P.  213 

2.  While  section  23,  c.  43,  Laivs  1917,  provides  that  in  all 
cases  the  transcript  of  record  shall  contain  a  copy  of  the  final 
Judgment,  order,  decision,  or  conviction  appealed  from,  it  is 
the  duty  of  appellant  to  see  that  the  transcript  filed  complies 
with  this  section,  as  the  duty  rests  upon  the  appellant  in  all 
cases  to  see  that  a  proper  transcript  is  filed  in  the  appellate 
court.  P.  214 

3.  Where  appellant  takes  up  less  than  the  entire  record 
under  section  32,  c.  43,  Laws  1917,  it  is  his  duty  in  his  praecipe 
to  set  forth  the  question  which  he  desires  to  have  reviewed  on 
appeal  and  the  portion  of  the  record  which  he  deems  essential. 

P.  215 

Appeal  from  District  Court,  Santa  Fe  County ;  Hollo- 
man,  Judge. 

Suits  by  C.  G.  Mardorf  and  another  against  James 
W.  Norment  and  wife,  wherein  F.  G.  Hawkins  intervened 
in  one  action,  and  the  Security  Investment  &  Develop- 
ment Company  in  the  other.  From  a  ruling  in  each  case 
refusing  leave  to  intervene,  interveners  appeal.  Dis- 
missed. 

A.  M.  Edwards  and  J.  H.  Crist,  both  of  Santa  Fe,  for 
appellants. 

E.  R.  Wright,  of  Santa  Fe,  for  appellees. 
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OPINION  OP  THE  COURT. 

ROBERTS,  J.  One  opinion  will  dispose  of  the  ques- 
tion presented  in  each  of  the  above  eases.  Mardorf,  as 
trustee,  and  the  bank,  sued  Norment  and  wife  to  fore- 
close certain  real  estate  mortgages,  and  also  to  enforce  a 
judgment  lien  which  it  claimed  upon  certain  real  estate. 
Turley  and  wife  were  joined  as  defendants  because  they 
had  purchased  some  of  the  real  estate  covered  by  the 
lien.  The  matter  went  to  judgment,  and  the  property 
was  ordered  sold.  The  special  master  in  conformity  with 
the  order  of  the  court  made  the  sale  and  reported  the 
same  to  the  court  and  asked  its  approval.  The  sale  was 
made  March  11,  1918.  The  report  of  sale  was  filed  May 
13,  1918.  On  March  23,  1918,  appellant  Hawkins  filed 
his  petition  in  intervention  iii  which  he  set  out  that  on 
the  21st  of  February,  1918,  for  a  valuable  consideration, 
he  had  purchased  from  James  W.  Norment  all  the  prop- 
erty, real  and  personal,  covered  by  the  order  of  sale, 
and  asking  certain  relief  against  what  was  known 
as  the  **Sandell  judgment,''  and  that  certain  moneys  al- 
leged to  be  overplus  after  discharging  the  mortgage  liens 
be  paid  to  him.  Afterwards,  on  the  23d  day  of  June,  he 
filed  objections  to  the  special  master's  report  of  sale. 
The  record  here  shows  that  on  April  29,  1918,  an  order 
was  entered  denying  the  petition  in  intervention,  and 
Hawkins  the  right  to  intervene.  On  the  27th  day  of 
May,  1918,  the  court  approved  the  special  master's  report 
of  sale.  On  the  14th  day  of  June  Hawkins  filed  a  mo- 
tion for  appeal  **from  the  order  of  the  court  entered  in 
this  case  May  27,  1918,  overruling  and  denying  his  peti- 
tion for  leave  to  intervene  in  the  above-entitled  cause 
and  for  leave  to  make  and  file  certain  objections  to  the 
special  muster's  report  in  this  cause."  The  appeal  was 
granted  on  the  same  day  and  was  in  conformity  with 
the  application. 

In  cause  No.  2302,  in  which  the  Security  Investment 
&  Development  Company,  intervener,  appeals,  the  facts 
were  the  same  as  those  just  stated,  except  that  on  the  23d 
day  of  May,  1918,  the  Security  Investment  &  Develop- 
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merit  Company  sought  to  intervene,  setting  up  the  fact 
that,  after  the  **Sandell  judgment''  became  a  lien  on  the 
Norments '  property,  it  became  a  purchaser  of  the  prop- 
erty, and  in  its  petition  to  intervene  sought  to  show 
facts  which  would  require  the  court  to  satisfy  the  San- 
dell  judgment  first  out  of  the  property  sold  and  then  the 
balance  to  be  applied  on  the  mortgage  lien  leaving  the 
real  estate  not  covered  by  the  mortgage  free  from  the 
lien  of  the  Sandell  judgment.  It  also  on  the  29th  day 
of  April,  1918,  filed  objections  to  the  special  master's  re- 
port of  sale,  which  were  designed  to  accomplish  the  same 
purpose.  Its  right  to  intervene  was  denied  by  order 
entered  April  29,  1918.  On  May  27th  following  an  order 
was  filed  approving  the  special  master's  sale.  The  mo- 
tion for  appeal  and  allowance  of  the  same  were  worded 
identically  with  the  motion  and  order  in  cause  No.  2301. 
Appellees  move  to  dismiss  the  appeal  in  both  cases  on 
the  ground  that  no  order,  judgment,  or  decree  was  ever 
entered  in  either  of  said  causes  from  which  the  appeal 
was  pretendedly  taken  on  the  14th  day  of  June,  1918 ;  in 
other  words,  each  appeal  was  prayed  and  granted  from 
the  order  of  the  court  entered  on  May  27,  1918,  denying 
the  right  to  intervene  or  to  file  objections  to  the  mas- 
ter's report  in  each  case,  and  the  only  order  which  ap- 
pears in  the  record  is  the  one  of  April  29th. 

Appellants  in  each  case  filed  a  brief  on  the  merits 
March  26,  1919.  Appellees'  motion  to  dismiss  was  filed  on 
April  2d  thereafter.  In  October,  1919,  appellants  in 
each  case  filed  a  motion  for  certiorari  for  diminution  of 
the  record,  in  which  it  is  alleged,  substantially  sup- 
ported by  affidavit,  that  there  was  an  order  entered  on 
the  27th  day  of  May,  1918,  in  each  of  said  causes  deny- 
ing intervener  in  each  case  the  right  to  intervene,  and 
showing  that  the  order  and  objections  were  omitted  from 
the  transcript  by  mistake  of  the  clerk ;  said  clerk  having 
copied  into  the  record  a  similar  record  of  April  29,  1918. 
Appellees  contend  that  appellants  are  not  entitled  to  the 
writ  of  certiorari  because  of  the  provisions  of  section  34, 
c.  43,  Laws  1917,  which  reads  as  follows: 
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"The  appellant  or  plantiff  in  error  shall  not  be  heard  to 
sugrgrest  a  diminution  of  the  record  or  to  ask  for  a  certiorari  to 
supply  such  diminution  in  any  case  where  such  appellant  or 
plaintiff  in  error  has  caused  to  be  certified  to  the  Supreme 
Court  either  by  agrreement  or  under  section  thirty-two  less 
than  the  entire  record,  unless  such  sugrgrestion  or  motion  shall 
be  made  prior  to  the  filings  of  his  brief,"  etc. 

Section  32,  referred  to  in  section  34,  in  so  far  as  ma- 
terial, reads  as  follows : 

"Whenever  it  is  desired  to  review  the  action  of  the  trial 
court  upon  any  point  or  points  not  necessarily  involving  all  of 
the  record  or  evidence  in  a  cause  and  no  agreement  between 
the  parties  has  been  made  as  provided  in  the  two  preceding: 
sections,  the  appellant  or  plaintifl  in  error  shall  file  in  the 
office  of  the  clerk  of  the  district  court  a  praecipe  setting:  forth 
the  questions  he  desires  to  have  reviewed,  and  those  portions 
of  the  record  and  proceedings  he  deems  necessary  for  sucii 
review;  and  he  shall  be  bound  in  the  Supreme  Court  by  the 
praecipe  so  filed." 

The  two  preceding  sections  referred  to  in  section  32 
read  as  follows : 

"Sec.  30.  The  parties  may  by  agreement  in  writing,  with 
approval  of  the  Judge,  direct  the  clerk  of  the  district  court  in 
making  up  the  transcript,  for  the  Supreme  Court,  to  omit 
therefrom  any  designated  portion  of  the  proceedings  not 
deemed  material  to  the  disposition  of  the  c^use  in  the  Su- 
preme Court  and  in  such  case  the  transcript  of  the  record 
shall  not  embrace  such  portions  of  the  proceedings. 

"Sec.  31.  The  parties  may,  without  the  necessity  of  setting 
out  all  the  proceedings  at  length,  agree  upon  such  agreed 
statement  of  the  case  and  of  the  facts  proven,  with  or  without 
copies  of  any  part  of  the  proceedings,  as  shall,  in  their  opinion, 
enable  the  appellate  court  to  determine  whether  there  has 
been  any  error  in  the  judgment;  and  if  the  judge  shall  ap- 
prove and  sign  such  statement  the  same  should  be  filed  among 
the  papers  of  the  cause  and  shall  constitute  a  part  of  the 
record,  and  on  appeal  or  writ  of  error  shall  be  copied  into 
the  transcript  in  lieu  of  such  proceedings  themselves." 

(1)  It  is  argued  that  appellants  in  each  of  the  cases 
did  not  bring  up  all  of  the  record ;  that  the  praecipe  filed 
in  each  case  called  for  the  judgment  of  foreclosure  and 
for  no  part  of  the  record  proper  which  preceded  such 
judgment,  for  the  special  master's  report  of  sale,  peti- 
tion in  intervention,  objections  to  the  special  master 's  re- 
port, court's  order  overruling  said  objections,  court's 
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order  approving  said  special  masters  report,  motion 
for  appeal,  court's  order  granting  appeal, 
bond,  stipulation  for  extension  of  time,  order  of  court 
granting  same,  certificate  of  costs,  and  the  praecipe ;  that, 
appellants  having  by  praecipe  asked  for  less  than  the  en- 
tire record,  they  were  proceeding  apparently  under  sec- 
tion 32;  that,  if  so,  section  34  conclusively  precludes 
them  from  suggesting  a  diminution  of  the  record,  be- 
cause the  application  was  not  made  prior  to  the  filing  of 
their  brief  on  the  merits,  and  the  statute  would  seem 
clearly  to  have  this  effect.  Consequently,  if  the  appeal 
is  taken  under  said  section  32,  and  it  was  appellants'  in- 
tention to  present  a  question  not  involving  all  of  the  rec- 
ord, they  are  precluded  from  applying  for  certiorari. 
This  being  true,  then  the  case  would  stand  here  with  an 
appeal  prayed  and  allowed  from  a  judgment  not  incor- 
porated into  the  transcript,  and,  no  final  judgment  ap- 
pearing in  the  transcript  from  which  the  appeal  is 
taken,  of  course  it  should  be  dismissed. 

Appellants  argue,  however,  that  section  23  provides 
that  in  all  cases  the  transcript  of  record  shall  contain  a 
copy  of  the  final  judgment,  order,  decision,  or  conviction 
appealed  from,  etc.,  and  because  of  this  section  it  was  the 
duty  of  the  clerk,  without  appellants  asking  him  to  do 
so  in  the  prsecipe,  to  include  the  final  judgment  from 
which  the  appeal  was  taken;  that  the  failure  was  the 
default  of  the  clerk,  and  it  is  the  duty  of  the  court  to 
notice  such  failure  and  correct  the  same  by  having  the 
clerk  of  the  district  court  comply  with  his  duty  under 
the  statute. 

(2)  If  appellants'  construction  of  this  statute  be  ac- 
cepted, still  the  duty  rested  upon  them  to  see  that  a 
proper  transcript  was  filed  in  this  court.  The  duty  of 
having  a  transcript  properly  prepared  and  filed  rests 
upon  the  appellant  or  plaintiff  in  error.  Baca  v.  Un- 
known Heirs,  20  N.  M.  1,  146  Pac.  945,  Ann.  Cas.  1918C, 
612;  New  Mexico,  Colo.  Coal  Mining  Co.  v.  Baker,  21 
N.  M.  531,  157  Pac.  167 ;  Loftus  v.  Johnson,  22  N.  M. 
302,  161  Pac.  1115;  Baca  v.  Catron,  24  N.  M.  242,  173 
Pac.  862. 
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In  the  case  of  the  Gauss-Langenberg  Hat  Co.  v.  Bank, 
17  N.  M.  233,  124  Pac.  794,  a  writ  of  error  was  allowed 
by  the  Supreme  Court.  The  transcript  failed  to  con- 
tain the  writ  of  error  and  jeitation  thereon  which  was 
commanded  by  section  23  in  the  same  language  as  ap- 
plies to  the  final  judgment.  This  court  dismissed  the 
writ  or  error  upon  the  ground  that,  absent  the  writ 
of  error  from  the  transcript,  it  had  no  jurisdiction 
to  entertain  the  cause,  and  the  same  argument  as  to  lack 
of  jurisdiction  would  apply  to  the  absence  of  the  final 
judgment.  The  significant  fact,  however,  is  that  the 
<;ourt  instead  of  issuing  a  writ  of  certiorari  commanding 
the  clerk  to  send  up  the  writ  of  error  dismissed  the 
same. 

But,  while  said  section  23  commands  in  all  cases  that 
insertion  in  the  transcript  of  the  final  judgment  and  the 
other  matters  named,  it  is  silent  as  to  the  person  upon 
whom  the  duty  rests.  The  next  section  (section  24)  says 
.that  either  party  may  file  a  prsBcipe  for  a  transcript  of 
the  record  with  the  clerk,  and  makes  it  the  duty  of  the 
clerk  to  prepare  the  transcript  in  accordance  with  the 
praecipe.  As  above  shown,  this  court  has  held  in  several 
cases  that  the  duty  of  seeing  that  the  transcript  is  prop- 
erly prepared  rests  upon  the  appellant  or  plaintiff  in 
error,  and  it  was  his  duty  to  see  that  the  final  judgment 
was  included  in  the  transcript.  If  it  was  not  there  when 
the  transcript  was  first  filed  in  this  court  under  the 
statute,  he  had  until  his  brief  was  filed  on  the  merits  in 
which  to  have  the  mistake  corrected.  The  Legislature 
has  seen  fit  to  place  a  limitation  upon  his  right  to- supply 
deficiencies  in  the  record,  and  has  said  that  he  cannot 
do  so  after  he  has  filed  his  brief  on  the  merits.  To  per- 
mit the  issuance  of  the  writ  of  certiorari  at  this  time 
would  be  to  disregard  the  plain  provisions  of  the  statute. 
This  the  court  cannot  do. 

(3)  But,  aside  from  this  question,  the  praecipe  filed 
by  appellants  was  apparently  under  section  32,  and  was 
wholly  deficient  under  said  section  to  entitle  them  to  have 
any  question  reviewed.     The  praecipe  fails  to  set  forth 
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any  question  which  they  desire  to  have  reviewed,  and, 
calling  for  less  than  the  entire  record  as  it  does,  the 
record  would  be  deficient  under  the  general  provisions  of 
the  statute;  in  other  words>  under  said  chapter  43,  the 
appellant  is  required  to  either  bring  up  the  entire  record, 
that  is  to  say,  **all  entries,  orders  and  rulings  of  record 
in  the  clerk's  office,  and  all  papers  regularly  filed  in  a 
cause  with  the  clerk  of  the  district  court'*  made  a  part 
of  the  record  proper  by  section  23,  when  he  takes  his  ap- 
peal, and  having  done  which  he  is  in  a  position  to  re- 
view any  question  dependent,  only  upon -the  record 
proper  for  determination,  which  he  elects  to  assign  as 
error,  or  he  may  proceed  under  either  sections  30,  31,  or 
32  of  said  chapter.  If  proceeding  under  section  32, 
bringing  up  less  than  the  entire  record,  he  must  set  forth 
in  his  praeecipe  the  question  which  he  desires  to  have  re- 
viewed. If  appellants  elect  to  contend  that  they  are  pro- 
ceeding under  the  general  provisions  relative  to  appeal, 
then  they  are  unable  to  present  any  question  because  the 
record  is  deficient ;  in  other  words,  they  have  not  brought 
up  all  the  record.  If  they  are  proceeding  under  the  sec- 
tion referred  to,  which  gives  the  appellant  or  plaintiff 
in  error  the  right  to  bring  up  less  than  the  entire  record, 
then  they  are  unable  to  present  any  question,  because 
they  do  not  set  forth  as  required  by  the  statute  in  their 
praecipe  the  question  which  they  desire  to  have  reviewed. 
So  in  either  event,  and  even  if  the  certiorari  were 
granted,  appellants  would  be  unable  to  present  any  ques- 
tion for  the  determination  of  this  court.  For  which  rea- 
son the  writs  of  error  will  be  dismissed; — and  it  is  so 
ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


DE  GRAFTENREID  v.  CASAUS. 

(No.    2306.      June   8,    1920.) 
SYIJ.ABUS   BY   THE  COURT. 

1.  Section  15,  chapter  22,  l^ws  1899,  which  requires  the 
notice  of  tax  sale  to  be  published  once  each  week  for  four 
consecutive  weeks,  the  last  publication  to  be  not  less  than  30 
days  prior  to  the  date  of  sale,  is  complied  with  by  publication 
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of  the  notice  of  sale  on  the  sam€|  day  of  the  week  for  4 
consecutive  weeks,  althougrh  the  full  period  of  28  days  has 
not  elapsed  between  the  first  and  last  publication,  where  the 
fourth  publication  is  more  than  30  days  prior  to  the  date  of 
sale,  following  the  case  of  Dewitz  v.  Joyce-Prultt  Co.,  20  N. 
M.  572.  151  Pac.  237.  P.  218 

2.  Section  36.  chapter  84.  Laws  1913.  authorizes  the  sale 
of  delinquent  tax  sale  certificates  acquired  by  the  various 
counties  under  former  laws,  as  well  as  under  said  chapter  84. 

P.  220 

Appeal  from  District  Court,  Chaves  County,  Rich- 
ardson, Judge. 

Suit  to  quiet  title  by  Joseph  De  Graftenreid  against 
Leandro  Casaus  who  counterclaimed.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed  and  re- 
manded. 

GiBBANY  &  Epstein,  of  Roswell,  for  appellant. 

F.  Faircloth,  of  Santa  Rosa,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellant  filed  suit  in  the  district 
court  of  Chaves  county  to  quiet  title  to  the  southwest 
quarter  of  section  20,  in  township  1  north  of  range  24 
east.  The  complaint  was  in  the  ordinary  form.  Appel- 
lee answered  first  by  general  denial;  second,  by  setting 
up  the  fact  that  appellant  claimed  title  to  the  land  under 
a  tax  deed  issued  by  the  county  of  Chaves,  and  attack- 
ing the  validity  of  the  proceedings  leading  up  to  the  is- 
suance of  the  deed.  He  also  filed  a  counterclaim,  setting 
up  the  fact  that  he  was  the  owner  of  the  real  estate,  and 
that  appellant  claimed  some  interest  therein  adverse  to 
his  right,  and  asked  that  his  title  be  quieted  as  against 
appellant.  Appellant  filed  a  motion  to  strike  out  certain 
portions  of  the  answer  and  all  of  the  counterclaim,  and, 
after  various  orders  were  entered  by  the  court  and  modi- 
fications thereof,  the  pleadings  stood  as  follows :  Appel- 
lant's  complaint;  appellee ^s  general  denial  and  counter- 
claim; appellant's  reply,  denying  the  facts  pleaded  in 
counter  claim.  Evidence  was  therupon  taken  and  at  the 
conclusion  of  appellant's  case  in  chief,  appellee  filed  a 
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demurrer  to  the  evidence.  The  demurrer  was  taken 
under  advisement  by  the  eourt,,and  appellee  introduced 
his  proof  under  his  couiiterclaim.  Thereafter  the  court 
sustained  the  demurrer  to  the  evidence,  and  afterwards 
made  findings  of  fact  and  stated  conclusions  of  law,  and 
entered  judgment  for  appellee,  denying  appellant  the  re- 
lief praj'ed  for,  and  quieting  appellee's  title  to  the  real 
estate  in  question.  Counsel  appearing  for  the  appellee 
in  this  court  did  not  try  the  case  in  the  court  below. . 

It  is  somewhat  difficult  to  understand  the  theory  upon 
which  the  cause  was  tried,  or  the  basis  for  the  judgment 
of  the  trial  court.  Appellant  quotes  the  memorandum 
finding  by  the  court  as  follows: 

"The  court  is  of  the  opinion  that  the  case  does  not  fall 
within  the  Supreme  Court's  decision  in  the  case  of  Maxwell 
V.  Page,  wherein  all  of  the  transactions  with  reference  to  the 
taxes  were  under  the  acft  of  the  I^egislature  of  1899,  and 
therefore  the  court  is  of  the  opinion  that  the  demurrer  made 
by  the  defendants  at  the  conclusion  of  the  testimony  of  the 
plaintiff  should  be,  and  is  hereby^  sustained.'* 

In  the  case  of  Maxwell  v.  Page,  23  N.  M.  356,  168  Pac. 
492,  5  A.  L.  R.  155,  the  notice  of  sale  was  not  advertised 
pursuant  to  the  statute.  The  tax  law  of  1899  (chapter 
22,  Laws  1899)  required  the  publication  of  a  notice  of 
sale  for  four  weeks,  the  last  insertion  to  be  not  less  than 
30  days  before  the  date  fixed  for  the  sale.  That  statute 
also  contained  a  curative  provision,  which  precluded  an 
attack  upon  a  tax  sale,  '  *  except  upon  the  ground  that  the 
taxes,  penalties,  interest  and  cost  had  been  paid  before 
the  sale  or  that  the  property  was  not  subject  to  taxa- 
tion.'' In  the  case  referred  to  the  last  insertion  was  less 
than  30  days  before  the  time  fixed  for  the  sale,  and  we 
held  that  under  the  curative  provision  of  the  statute  the 
sale  was  not  invalidated  by  reason  of  such  defective  pub- 
lication. The  statute  of  1899  was  repealed  by  chapter 
84,  Laws  1913,  and  the  act  of  1913  did  not  contain  the 
curative  provision  which  was  the  basis  for  the  holding  in 
the  MaxwTll-Page  case. 

(1)  In  this  case  the  property  was  advertised  for 
sale  for  taxes  for  the  last  half  of  the  year  1909.     The 
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date  of  sale  was  fixed  in  the  notice  at  November  7,  1910. 
The  first  insertion  of  the  notice  was  on  September  13, 
1910,  and  a  like  notice  was  published  on  the  same  day 
of  each  week  thereafter  until  five  insertions  of  the  notice 
in  the  newspaper  had  been  made,  the  fifth  insertion  be- 
ing on  October  11,  1910.  The  court  and  counsel  below 
all  were  evidently  of  the  opinion  that  to  comply  with  the 
statute  (section  15,  c.  22,  Laws  1899)  it  was  necessary 
to  insert  the  notice  of  publication  five  times.  The  law 
provided : 

"The  said  delinquent  tax  list  and  notice  shall  be  published 
not  less  than  once  each  week  for  a  period  of  four  consecutive 
weeks,  the  last  publication  to  be  not  less  than  thirty  days 
prior  to  the  return  day  named  in  said  notice  (the  day  of 
sale)." 

That  it  was  SO  regarded  is  apparent  from  the  judg- 
ment of  the  court  and  the  argument  advanced  here  by 
appellant,  who  seeks  to  show  that,  notwithstanding  the 
repeal  of  the  1899  act  by  the  law  of  1913,  the  curative 
provision  in  the  former  law  would,  under  the  Maxwell- 
Page  Case,  preclude  an  attack  upon  the  validity  of  the 
sale  because  of  the  defect  in  publication.  But  the  publi- 
cation of  the  notice  of  sale  was  sufficient,  and  it  is  not  * 
necessary  that  the  rule  in  the  Maxwell-Page  Case  be  in-  j 
voked. 


In  the  case  of  Dewitz  v.  Joyce-Pruitt  Co.,  20  N.  M. 
572,  151  Pac.  237,  this  court  in  construing  section  4647, 
Code  1915,  which  required  notice  of  sale  '*by  virtue  of 
any  execution,  decree  or  other  process  issued  out  of  such 
courts,"  etc.,  to  be  published  **once  each  week  for  four 
successive  weeks,''  held  that  the  statute  did  not  require 
the  full  four  weeks  to  elapse  between  the  first  insertion 
of  the  notice  in  the  newspaper  and  the  day  of  sale,  but 
that  the  sale  could  be  held  at  any  time  not  less  than  3 
days  after  the  fourth  and  last  insertion.  Here  there 
were  four  insertions  of  the  notice,  one  each  week  for 
4  consecutive  weeks,  but  the  full  period  of  28  days  did 
not  elapse  between  the  insertion  of  the  first  and  last 
notice,  assuming  that  the  fifth  notice  was  surplusage  and 
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not  required.  The  fourth  notice  was  inserted  more 
than  30  days  prior  to  the  date  of  sale,  consequently  there 
was  no  defect  in  the  advertisement. 

Counsel  for  appellee  in  this  court  does  not  undertake 
to  sustain  the  judgment  of  the  lower  court  on  the  ground 
that  the  notice  of  sale  was  defective,  but  takes  a  new  po- 
sition not  advanced  in  the  trial  court,  which  is  that : 

**The  treasurer  and  coHector  of  a  county  has  no  authority 
to  seU  or  assigrn  a  tax  sale  certificate  unless  he  is  authorized 
to  do  so  by  statute:  hence  if  chapter  22  of  the  Session  Laws 
of  1899  was  repealed  by  chapter  84  of  the  Session  Laws  of 
1913,  a  tax  sale  certificate  assigned  by  a  treasurer  and  col- 
lector on  the  20th  day  of  October,  1915.  cannot  be  authorized 
by  that  act;  the  assigrnment  of  such  tax  sale  certificate  must 
be  held  to  have  been  made  by  authority  of  some  act  in  force 
at  the  date  of  such  assignment." 

(2)  We  cannot  agree  with  his  contention.  Section 
36,  c.  84,  Laws  1913,  contains  the  authority  for  the  sale 
by  the  county  of  tax  sale  certificates  acquired  by  the 
county  under  said  chapter  and  prior  laws.  It  provides  in 
part: 

"When  any  property  shall  be  struck  off  to  the  county  as 
aforesaid,  it  shall  be  the  duty  of  the  collector  to  sell  and 
assign  the  duplicate  certificate  of  such  sale  to  any  person,*' 
etc. 

Appellee's  argument  necessarily  must  be  predicated 
upon  the  theory  that  said  section  only  authorizes  the 
sale  of  certificates  issued  by  authority  of  said  chapter  84. 
This,  we  think,  is  placing  an  unwarranted  limitation 
upon  the  latter  act.  It  would  be  unreasonable  to  sup- 
pose that  the  Legislature  had  intended  that  no  disposi- 
tion whatever  could  be  made  of  all  the  tax  sale  certifi- 
cates acquired  by  the  various  counties  under  the  former 
law  which  was  repealed.  Several  cases  have  been  be- 
fore the  court  where  certificates  have  been  sold  under 
the  act  of  1913,  which  had  been  i.ssued  to  the  counties 
under  the  former  law,  and  in  each  ease  it  was  taken  for 
granted  by  court  and  counsel  that  authority  to  sell  was 
conferred  by  the  later  act,  and  we  now  so  hold. 
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The  trial  court  was  wrong  in  its  construction  of  the 
law  relative  to  the  publication  of  the  notice  of  sale,  for 
which  reason  the  judgment  must  be  reversed,  and  the 
cause  remanded  to  the  district  court  for  further  proceed- 
ings. We  are  not  remanding  the  cause  w^ith  directions 
to  render  judgment  for  appellant  because  the  ends  of 
justice  may  require  the  reframing  of  the  pleadings  and 
a  new  trial. 

Parker,  C.  J.  and  Raynolds,  J.,  concur. 


MARDORF  et  al.  v.  NORMENT  et  ux. 

(No.    2310.      June   8,    1920.) 
SYLLABUS    BY    THE    COURT. 

Where  it  is  made  to  appear  to  the  Supreme  Court  by 
affidavit,  or  otherwise,  after  an  appeal  was  taken,  that  the 
appeUant  has  parted  with  his  interest  in  the  subjectrmatter 
of  the  litigation,  and  has  by  act  and  agreement  taken  a  posi- 
tion inconsistent  with  his  right  of  appeal  and  no  actual  con- 
troversy exists  between  the  parties,  the  appeal  will  be  dis- 
missed. 

Appeal  from  District  Court,  Santa  Fe  Couny;  Hol- 
loman,  Judge. 

Action  by  C.  G.  Mardorf,  trustee,  for  the  Capital  City 
Bank  and  the  Capital  City  Bank,  against  James  W.  Nor- 
ment and  wife.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.     Appeal  dismissed. 

J.  H.  Crist  and  A.  M.  Edwards,  both  of  Santa  Fe,  for 
appellants. 

E.  R.  Wright,  of  Santa  Fe,  for  appellees. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  This  appeal  was  prosecuted  by  James 
W.  Norment  and  wife,  defendants  in  the  court  below, 
from  a  judgment  foreclosing  a  mortgage  lien  upon  cer- 
tain real  estate  owned  by  said  Norments,  and  from  the 
order  of  the  court  approving  the  master 's  report  of  sale 
and  action  thereon. 
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The  bank  purchased  a  judgment  lieu  upon  Norment 's 
property  for  more  than  $4,000  known  as  the  **Sandell 
judgment.''  Appellants  contended  in  the  lower  court 
that  the  bank  should  have  paid  off  the  judgment  and  se- 
cured the  satisfaction  thereof  under  an  agreement  which 
they  had  with  the  bank,  and  that  the  money  for  such 
purpose  was  secured  by  a  mortgage  which  they  had  exe- 
cuted to  the  b«ink.  This  mortgage  covered  only  a  portion 
of  the  real  estate  owned  by  the  Norments,  and  secured 
other  indebtedness  as  well.  Appellants  not  being  able 
to  pay  either  the  mortgage  debt  or  the  judgment  lien, 
the  bank  filed  suit  to  foreclose  its  mortgage  and  to  en- 
force the  judgment  lien.  It  proceeded  only  against  the 
property  included  in  the  mortgage.  The  judgment  lien 
covered  all  of  Norment 's  real  estate  in  Santa  Fe  county, 
and  the  original  decree  entered  in  the  foreclosure  suit 
provided  that  the  property  should  be  sold  and  the  judg- 
ment lien  first  satisfied.  The  master  appointed  to  make 
the  sale  reported  to  the  court  that  he  had  sold  the  prop- 
erty ;  that  the  proceeds  were  insuflScient  to  satisfy  both 
the  judgment  and  mortgage,  lien ;  that  he  had  satisfied 
the  mortgage  debt  in  full,  and  there  was  a  balance  of 
some  $700  to  be  applied  on  the  judgment  lien,  and  the 
judgment  lien  was  kept  alive  as  to  the  remainder  of  Nor- 
ment's  real  estate,  and  from  appellants'  brief  this  is  the 
point  they  apparently  desire  to  review  in  this  court. 

Appellees  have  filed  a  motion  to  dismiss  the  appeal  be- 
cause appellants  have  waived  their  right  to  appeal,  and 
by  their  acts  and  conduct  have  estopped  themselves  from 
prosecuting  the  same.  They  have  filed  affidavits  setting 
up  the  facts,  which  stand  uncontradicted  showing  that 
prior  to  the  sale  the  Norments  divested  themselves  of  the 
title  to  all  the  real  estate  which  they  owned  in  Santa  F6 
county,  conveying  the  same  to  Mr.  Hawkins,  Mr.  Nor- 
ment's  brother-in-law;  that  the  real  estate  was  subse- 
quently transferred  to  the  Mutual  Investment  &  Agency 
Company,  a  holding  company  formed  by  Mr.  Hawkins; 
that  at  the  request  of  Norment,  acting  through  his  attor- 
ney, the  time  for  redemption  was  extended  on  the  prop- 
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erty  bid  in  by  the  bank  in  satisfaction  of  the  judgment 
of  foreclosure;  that  at  his  request  the  **Sandell  judg- 
ment'' was  assigned  to  Hawkins  by  the  bank.  It  is  con- 
tended by  appellees  that  a  judgment  of  reversal  at  this 
time  would  be  ineffectual ;  that  Norment  has  no  further 
interest  in  the  judgment  or  the  property  upon  which  it 
was  a  lien,  and  this  is  apparently  true  from  the  affidavits 
and  records  before  us. 

This  being  true,  there  is  no  actual  controversy  now  ex- 
isting between  Norment  and  the  bank.  An  appellant 
may  be  estopped  from  prosecuting  an  appeal  by  act  or 
agreement  which  is  inconsistent  with  such  right  (3  C.  J. 
664),  and  where  there  is  no  actual  controversy,  there 
can  be  no  appeal  (Elliott's. Appellate  Procedure,  §  148). 
For  this  reason  the  appeal  must  be  dismissed;  and  it 
is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


BACA  V.  PADILLA. 

(No.    2373.      June    9,    1920.) 
SYLLABUS    BY    THE    COURT. 

1.  Section  1860,  Code  1915,  by  implication  authorizes  the 
appearance  of  private  counsel  on  behalf  of  the  state  in  crim- 
inal proceedings  "on  order  of  the  court,  with  the  consent  of 
the  district  attorney  or  Attorney  General."  P.   226 

2.  Contracts  by  attorneys  at  law  for  contingent  fees  are 
generally  upheld  by  the  cxjurts,  but  a  contract  by  an  attorney 
at  law  to  assist  in  the  prosecution  of  a  criminal  case  for  a  con- 
tingent fee,  dependent  upon  the  conviction  of  the  accused,  is 
contrary  to  public  policy.  p.   226 

3.  Where  an  attorney  at  law  enters  into  a  contract  with 
another  to  assist  in  the  prosecution  of  a  criinal  case  for  a 
contingent  fee,  the  contract  is  void  and  there  can  be  no  re- 
covery on  the  contract,  but  such  a  contract  is  not  inherently 
malum  is  se  or  malum  prohibitum,  and  the  attorney  may 
recover  the  reasonable  value  of  his  services  on  a  quantum 
meruit.  p.    229 

4.  When  the  illegality,  either  in  whole  or  in  part,  is  in  the 
thing  which   the  party  seeking  to   recover  was   to   do,   then 
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there  can  be  no  recovery  upon  a  quantum  meruit,  but  where 
the  illegality  was  not  in  what  the  plaintiff  was  to  do  but  in 
in  the  manner  in  which  he  was  to  be  compensated  for  doing 
the  legal  thing,  then  he  can  recover  upon  a  quantum  meruit 
for  the  reasonable  value  of  his  services.  P.   229 

Appeal  from  District  Court,  Socorro  County;  M.  C. 
Mechem,  Judge. 

Action  by  Elfego  Baca  against  Zacarias  Padilla.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Afl&rmed. 

Neil  B.  Field,  of  Albuquerque,  for  appellant. 

Contract  is  contra  bona  mores  and  violates  established 
policy  of  the  State.  Art.  4,  Sec.  24,  State  Const. ;  Sec. 
1  Art.  5  State  Const. ;  Sees.  1860,  1870,  5321,  Code  1915. 

Plaintiff  was  interested  in  the  matter  in  controversy 
and  therefore  he  was  disqualified  to  represent  the  State 
in  the  trial  of  the  indictment.  Hare  v.  Headley,  52  N. 
J.  E.  496,  501 ;  State  v.-  Lucero,  20  N.  M.  55. 

Employment  was  contrary  to  public  policy  of  the  State. 
Biemel  v.  State,  71  Wis.  444,  450-451;  Rock  v.  Ekern 
162  Wis.  291 ;  Omerod  v.  Dearman,  100  Pa.  St.  561. 

I  am  of  course  aware  that  this  court  has  in  the  past 
treated  the  appearance  of  private  counsel  to  aid  in  the 
prosecution  of  criminal  cases  as  fully  authorized  by  law, 
but  I  submit  that  this  distinct  question  has  never  been 
passed  upon  by  the  court.  That  improper  conduct  of  a 
law  oflScer  of  the  state  or  of  private  counsel  employed  in  a 
criminal  case  would,  if  properly  brought  to  the  attention 
of  the  court  justify  a  reversal  would  hardly  be  disputed. 
State  V.  Sedillo,  24  N.  M.  549 ;  State  v.  Graves,  21  N.  M. 
556 ;  Territory  v.  Chamberlain,  8  N.  M.  538 ;  Chacon  v. 
Territory,  7  N.  M.  241. 

It  is  clearly  against  public  policy  to  permit  the  en- 
forcement of  such  a  contract  as  was  sustained  in  this  case. 
9  Cyc.  481 ;  Sampliner  v.  Motion  Picture  P.  Co.  255  Fed. 
242;  Price  v.  Caperton,  1  Duv.  (Ky.)  207;  *'The  Law- 
Business  or  Profession'';  by  Julius  Henry  Cohen. 
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M.  C.  Spicer,  of  Socorro,  for  appellee. 

The  public  policy  of  a  state  of  which  the  courts  will 
take  notice  and  to  which  they  give  effect  must  be  de- 
termined from  its  constitution,  laws  and  judicial  decis- 
ions and  the  courts  will  not  resort  to  other  sources  of  in- 
formation. Hartford  F.  Ins.  Co.  v.  Chicago  M.  &  St. 
P.  Ry.  Co.,  175  U.  S.  91 ;  Denson  v.  Alabama  Fuel  Co.  73 
So.  525 ;  Arlington  Hotel  Co.  v.  Rector  186  S.  W.  622 ; 
Alpers  V.  Hunt,  24  Pac.  346 ;  N.  Y.  ^Mutual  L.  Ins.  Co.  v. 
Durden,  72  S.  E.  296;  Zitgler  v.  111.  Trust  Bank,  91  N. 
E.  1041;  Hogston  v.  Bell  112,  N.  E.  833;  Chreste  v. 
Louisville  Ry.  Co.  180  S.  W.  49 ;  State  v.  Am.  Sugar  Ref . 
Co.  71  So.  137;  Orrell  v.  Bay  Mfg.  Co.  36  So.  561; 
Roselle  V.  Farmers' Bank  39  S.  W.  274;  Parchen  v. 
Chessman  142  Pac.  631 ;  146  Pac.  469 ;  Langdon  v.  Con- 
lian  93  N.  W.  389 ;  Huber  v.  Culp  149  Pac.  216 ;  Sulli- 
van v.  Watson  135  S.  W.  635. 

OPINION  OF  THE  COI'RT. 

ROBERTS,  J.  Appellee  brought  this  suit  to  recover 
the  sum  of  $5,000,  alleged  to  be  due  on  a  contract  to  per- 
form professional  services  as  an  attorney  at  law  for  the 
appellant,  at  his  request,  in  the  prosecution  of  a  certain 
criminal  case  pending  in  Valencia  county,  N.  M.,  for 
which  services  it  was  alleged  the  appellant  agreed  to  pay 
appellee  a  reasonable  fee.  Appellant  filed  a  general  de- 
nial ard  also  pleaded  pa>Tnent  and  the  statute  of  limita- 
tions. The  case  was  tried  to  the  court,  and  after  the 
evidence  was  heard  the  court  made  a  general  finding 
that  plaintiff  was  entitled  to  recover  the  sum  of  $500. 
Appellant  submitted  a  finding  of  fact  which,  in  so  far 
as  material,  found  that  appellee  accepted  employment 
on  the  following  terms,  i.  e.,  if  the  parties  he  was  to 
prosecute  were  acquitted  he  should  be  paid  a  reasonable 
fee,  and  if  convicted  he  should  receive  a  **big  fee,''  and 
that  in  pursuance  to  such  agreement  appellee  prose- 
cuted the  said  action  and  obtained  a  verdict  of  guilty 
against  the  defendants  therein.  Appellant  asked  the 
court  to  conclude,  as  a  matter  of  law,  from  the  foregoing 


226  SUPREME   COURT   OF  NEW   MEXICO 

Baca  V.   PadlUa.  26  N.  M.   223. 

facts  specially  found,  that  the  contract  made  and  en- 
tered into  between  the  appellant  and  appellee  was  and 
is  contrary  to  public  policy  and  void.  The  conclusion  of 
law  was  refused,  and  judgment  was  entered  in  favor  of 
appellee  in  the  sum  of  $500. 

(1)  The  controlling  question  in  this  case  is  as  to 
whether  or  not  an  attorney  at  law  can  enter  into  a  valid 
contract  with  a  client  to  assist  in  the  prosecution  of  a 
criminal  case  upon  a  contingent  fee.  Appellant  argues 
that  it  is  contrary  to  the  public  policy  of  this  state  for 
a  private  prosecutor  to  appear  in  a  criminal  case.  Sec- 
tion 1860,  Code  1915,  by  implication  authorizes  the  ap- 
pearance of  private  counsel  on  behalf  of  the  state  in 
criminal  proceedings  '*on  order  of  the  court,  with  the 
consent  of  the  district  attorney  or  Attorney  General." 
And  in  the  case  of  State  v.  Lucero,  20  N.  M.  55,  146  Pac. 
407,  the  right  of  such  private  counsel  to  appear  was  rec- 
ognized by  this  court.  This  question  then  may  be  laid 
aside  and  attention  directed  to  a  consideration  of  the 
question  \vliich  disposes  of  this  case. 

(2)  O^ntraets  for  contingent  fees  by  attorneys  at 
law  were  not  tolerated  at  all  at  common  law,  but  in  most 
of  the  states  such  contracts  are  allowed  and  their  validity 
sustained;  this  principally  upon  tw^o  grounds:  First 
that  of  necessity;  the  argument  being  that  otherwise 
many  poor  suitors  with  meritorious  causes  of  action 
would  be  denied  access  to  the  courts  because  too  poverty- 
stricken  to  pay  counsel ;  that  instead  of  perverting  jus- 
tice the  allowance  of  such  fees  is  the  means  of  securing 
the  same.  The  second  ground  is  that  at  common  law  the 
practice  of  law  was  followed  because  of  the  honor  it  be- 
stowed upon  the  lawyer,  and  not  for  profit  or  as  a  means 
of  livelihood ;  possibly  a  false  assumption,  but  neverthe- 
less always  religiously  adhered  to  in  the  profession.  In 
this  country  the  sham  ha^s  been  cast  aside,  and  the  courts 
universally  recognize  that,  while  the  profession  of  the 
law  is  most  honorable,  a  man  who  follows  the  profession 
must  be  able  to  earn  a  living,  and  while  jealously  guard- 
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ing  the  relations  between  attorney  and  client,  and  never 
hesitating  to  enforce  fair  dealing  on  the  part  of  the  at- 
torney toward  the  client,  any  contract  between  the  at- 
torney and  client  for  the  attorney's  compensation  for 
legal  services,  so  long  as  the  same  is  fair,  reasonable  and 
valid,  will  be  enforced. 

Many  cases  will  be  found  cited  in  the  note  to  section 
421,  Thornton  on  Attorneys  at  Law,  upholding  the  valid- 
ity of  contracts  for  contingent  fees  generally.  We  do 
not  believe  any  case  will  be  found  which  upholds  the 
validity  of  a  contingent  fee  beyond  the  rule  of  necessity, 
that  is  to  say,  the  courts  will  not  uphold  such  contracts 
where  provisions  may  be  made  for  the  prosecution  of  the 
suit  by  the  court  in  other  ways.  The  most- familiar  il- 
lustration is  that  offered  by  suits  for  divorce  and  ali- 
mony. Contracts  have  been  made  by  attorneys  to  prose- 
cute such  suits  for  a  designated  portion  of  the  alimony 
recovered,  and  all  such  contracts,  so  far  as  we  are  aware,' 
have  been  declared  invalid  upon  one  ground  or  the  other, 
i.  e. :  (1)  That  there  was  no  necessity  for  permitting 
such  contracts,  because  the  court  was  authorized  by  law  \ 

to  require  the  husband  to  pay  suit  money,  thus  enabling 
the  wife  to  prosecute  her  action;  (2)  that  it  is  the  policy 
of  the  law  that  reconciliation  should  be  effected  between 
husband  and  wife,  and  the  attorney,  having  a  great  in- 
terest in  the  amount  of  alimony  recovered,  which  de- 
pended, of  course,  upon  the  prosecution  of  the  suit  to  a 
conclusion,  would  at  all  times  be  standing  in  the  way  of 
such  reconciliation.  This  matter,  in  so  far  as  divorce 
cases  are  concerned,  was  ably  discussed  by  the  Supreme 
Court  of  California,  in  the  case  of  Newman  v.  Freitas, 
129  Cal.  283,  61  Pac.  907,  50  L.  R.  A.  548.  Many  other 
similar  cases  will  be  found  referred  to  in  the  note  to  the 
case  of  Roller  v.  Murray,  38  L.  R.  A.  (N.  S.)  1202 ;  Bam- 
grover  v.  Pettigrew,  2  L.  R.  A.  (N.  S.)  260.  Many  of 
these  cases,  while  not  discussing  the  reason  for  the  rule, 
held  that  such  contracts  are  void  as  against  public  policy. 

There  is  no  case  directly  in  point  on  the  proposition 
involved  in  the  case  now  under  consideration.    There  is 
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a  discussion  of  the  question  in  the  case  of  Price  v.  Cap- 
erton,  1  Duv.  (Ky.)  207,  but  what  was  said  there  on  the 
subject  was  obiter.  The  only  point  decided  was  the  right 
of  private  prosecutors  to  appear  in  the  state's  case,  and 
the  right  was  upheld. 

If  the  right  of  a  private  prosecutor  to  accept  employ- 
ment for  a  contingent  fee  is  viewed  from  the  point  of 
necessity,  clearly  the  contract  would  not  be  upheld,  be- 
cause the  state  by  its  prosecuting  officers  is  presumed  to 
be  able  to  attend  to  the  prosecution  of  all  criminal  cases, 
and  again  probably  the  power  rests  in  the  court  in  a 
ease  of  necessity  to  appoint  some  member  of  the  bar  to 
appear  and  assist  in  the  prosecution.  So  there  would 
be  no  occasion  for  invoking  the  law  of  necessity,  as  is 
done  by  the  courts  in  upholding  the  contingent  fee  con- 
tract in  civil  cases.  Hence  it  could  not  be  said  that  the 
necessities  of  the  case  would  result  in  the  abrogation  of 

• 

the  common-law  rule.  Unlike  a  civil  suit  where  the 
ability  of  the  plaintiff  to  pay  any  fee  might  depend 
upon  the  establishment  of  his  cause  of  action,  here,  under 
no  conceivable  aspect  of  the  case,  could  the  party  *s  abil- 
ity to  employ  a  private  prosecutor  in  a  criminal  case  be 
increased  or  diminished  by  the  outcome  of  the  prose- 
cution. On  the  other  hand,  we  have  injected  into  the 
prosecution  of  a  criminal  case  a  prosecutor  whose  per- 
sonal interests  would  be  subserved  best  by  securing  the 
conviction  of  the  defendant,  and  this  regardless  of  the 
question  as  to  whether  or  not  the  defendant  were  guilty 
or  innocent;  that  is  to  say,  the  size  of  his  fee,  or  pos- 
sibly whether  he  receive  any  fee  at  all,  would  be  depend- 
ent upon  the  conviction  of  the  defendant,  however  inno- 
cent he  might  be.  This  is  contrary  to  the  policy  of  our 
law.  The  state  provides  a  prosecuting  attorney,  pays 
him  a  salary,  and  no  part  of  his  compensation  is  depend- 
ent upon  the  conviction  or  acquittal  of  those  charged 
with  infractions  of  the  state  law.  He  is  supposed  to  be 
a  disinterested  person,  interested  only  in  seeing  that 
justice  is  administered  and  the  guilty  persons  punished. 
To  permit  and  sanction  the  appearance  on  behalf  of  the 
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State  of  a  private  prosecutor,  vitally  interested  person- 
ally in  securing  the  conviction  of  the  accused,  not  for 
the  purpose  of  upholding  the  laws  of  the  state,  but  in  or- 
der that  the  private  purse  of  the  prosecutor  may  be  fat- 
tened, is  abhorrent  to  the  sense  of  justice  and  would  not, 
we  believe,  be  tolerated  by  any  court. 

(3)  But  assuming,  for  the  sake  of  argument,  that 
the  express  contract  which  the  court  found  had  been 
made  was  contrary  to  public  policy  and  void  because 
appellee  was  to  receive  a  contingent  fee,  the  question 
nevertheless  remains  as  to  whether  the  decision  of  the 
court  is  sustainable  notwithstanding.  The  appellee  in 
his  complaint  did  not  declare  especially  on  the  original 
contract,  but  generally  indebitatus  assumpsit.  The  ap- 
pellant has  not  brought  up  the  evidence,  and  consequent- 
ly we  are  unable  to  tell  just  how  the  express  contract  got 
into  the  case,  but  it  will  be  observed  from  the  finding 
made  by  the  court  as  to  the  terms  of  the  express  contract 
there  was  no  illegality  in  that  which  appellee  agreed  to 
do,  i.  e.,  assist  in  the  prosecution  of  the  criminal  case. 
The  illegality  was  in  the  manner  by  which  he  was  to  be 
compensated.  In  Thornton  on  Attorneys  at  Law,  vol.  2, 
§  435,  author  says: 

"The  greneral  rule  undoubtedly  is  that  an  attorney  is  not 
precluded  from  recoveringr  compensation  for  valuable  services 
by  the  mere  fact  that  such  services  were  rendered  under  a 
void  or  voidable  contract.  There  can,  of  course,  be  no  re- 
covery on  the  contract,  but  where  it  is  not  inherently  malum 
in  se  or  malum  prohibitum  the  attorney  may  recover  the  rea- 
sonable value  of  his  services  on  a  quantum  meruit." 

(4)  The  author  of  the  note  to  the  case  of  Barn- 
grover  v.  Pettigrew,  2  L.  R.  A.  (N.  S.)  260,  says: 

"There  is  an  obvious  distinction  bearing  upon  the  right  of 
an  attorney  to  recover  upon  a  quantum  meruit  for  services 
rendered  pursuant  to  an  illegral  contract,  between  a  case 
where  the  contract  is  illeg-al  because  the  services  agreed  to 
be  rendered  in  performance  thereof  are  illegal,  and  a  case 
where  the  contract  is  illegal  only  because  of  some  improper 
provision  relating  to  the  mode  of  compensation,  or  an  illegal 
stipulation  against  the  right  of  the  client  to  compromise  the 
claim  without  the  consent  of  the  attorney. '  It  is  apparent,  in 
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the  first  ease,  that  every  objection  to  permitting  a  recovery 
upon  an  express  contract  applies  with  equal  force  to  a  re- 
covery upon  a  quantum  meruit.  And  this  is  true  even  when 
the  services  are  not  intrinsically  illegral,  but  are  improper 
and  contrary  to  public  policy  because  of  the  circumstances 
under  which  they  are  rendered. 

"Thus,  it  was  held  in  Gammons  v.  Johnson,  76  Minn.  76, 
78  N.  W.  1035,  and  Gammons  v.  Gulbranson,  78  Minn.  21,  80 
N.  W.  779,  that  an  attorney  who  enters  into  a  barratrous  con- 
tract to  bring  suits  cannot  recover  upon  an  implied  contract 
for  services  rendered  in  a  suit  brought  pursuant  to  such  con- 
tract; though  the  services  are  not,  in  themselves  and  apart 
from  the  barratrous  contract,  improper  or  illegal.  But  the 
weight  of  authority  seenis  to  support  the  proposition  that,  if 
the  services  performed  by  the  attorney  are  not  themselves 
illegal,  either  instrinsically  or  by  reason  of  the  circumstances 
under  which  they  are  rendered,  the  attorney  may  recover 
upon  a  quantum  meruit  for  their  reasonable  value,  notwith- 
standing that  the  contract  is,  for  other  reasons,  champertous 
and  illegal." 

Later  cases  drawing  the  same  distinction  will  be  found 
cited  in  a  note  to  the  case  of  Roller  v.  Murray,  supra.  A 
reading  of  the  eases  cited  in  these  two  notes  (and  the 
notes  are  very  full  and  complete  and  further  cita,tion 
would  only  be  as  to  subsequent  cases)  will  show  that 
when  the  distinction  pointed  out  by  the  author  of  the 
note  in  the  case  first  referred  to  is  kept  in  mind  the 
authorities  are  all  in  agreement.  When  the  illegality, 
either  in  whole  or  in  part,  is  in  the  thing  which  the  party 
seeking  to  recover  was  to  do,  then  there  can  be  no  re- 
covery upon  a  quantum  meruit.  But  where  the  illegal- 
ity was  not  in  what  the  plaintiff  was  to  do  but  in  the 
manner  in  which  he  was  to  be  compensated  for  doing  the 
legal  thing,  then  he  can  recover  upon  a  quantum  meruit 
for  the  reasonable  value  of  his  services.  This  was  evi 
dently  the  theory  upon  which  the  court  below  gave  judg- 
ment for  appellee,  and  upon  this  theory  the  judgment  is 
sustainable. 

The  iudgmeiit  will  therefore  be  aflSrmed;  and  it  is  so 
ordered. 

Parkkr,  C.  J.  and  Raynolds,  J.,  concur. 
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JAMISON  V.  McMILLBN  et  ai. 

(No.    2404.      June   8,    1920.) 
(Rehearing  Denied  July  1,  1920.) 

SYLLABUS    BY    THE    COURT. 

1.  Under  section  4114,  Code  1915,  an  objection  that  the 
complaint  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action  can  be  raised  at  any  tiime,  and  is  not  waived  by 
failure  to  demur.  If  the  defendant  fails  to  object  to  the 
complaint  and  litigrates  the  material  fact  or  facts  omitted 
therefrom,  he  cannot  after  judgment  raise  the  question  as 
to  the  insufficiency  of  the  complaint,  and  on  appeal  the  com- 
plaint would  be  amended  to  conform  to  the  facts  proven  on 
the  trial.  P.   233 

2.  It  is  appellant's  duty  to  see  that  the  record  is  kept  and 
certified  so  as  to  present  the  point  which  he  desires  to  have 
the  appellate  court  review,  and,  where  he  contends  that  the 
trial  court  erroneously  held  that  his  second  amended  com- 
plaint failed  to  state  a  cause  of  action,  it  is  incumbent  upon 
him  to  have  such  amended  complaint  incorporated  into  the 
record.  P.   233 

3.  In  an  action  in  ejectment  the  plaintiff  is  not  required 
to  anticipate  the  defendant's  defense,  but,  if  he  does  so,  facts  i 
such  as  would  show  a  title  sufficiently  strong  to  destroy  such  f 
defense   must   be   stated.                                                              P. -235  I 


Appeal  from  District  Court,  Bernalillo  County;  M. 
C.  Mechem,  Judge. 

Action  by  H.  B.  Jamison,  receiver  for  the  Albuquerque 
Wool  Scouring  Mills,  against  A.  B.  McMillen,  trustee  for 
the  First  National  Bank  of  Albuquerque,  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

H.  B.  Jamison,  of  Albuquerque,  for  appellant. 
A.  B.  McMillen,  of  Albuquerque,  for  appellees. 

OPINION  OP  THE  COURT. 

ROBEHTS,  J.  The  judgment  from  which  this  ap- 
peal is  taken  is  as  follows : 

"This  day  this  cause  came  on  to  be  heard.  Whereupon  it 
wias  auggeeted  that  Pearce  C.  Rodey  had  resigned  as  receiver, 
and  that  H.  B.  Jamison  had  been  appointed  as  his  successor. 
It  is  therefore  ordered  that  the  said  H.  B.  Jamison  be  and 
hereby  is  substituted  as  plaintiff  in  said  cause. 
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"Thereupon .  plaintiff  moved  to  amend  his  complaint  by 
striking  out  paragrraph  5,  to  which  motion  the  defendants  by 
their  counsel  objected. 

"Whereupon,  the  court  having  heard  argument  and  being 
advised  in  the  premises,  it  is  ordered  that  said  plaintiff  be. 
and  he  hereby  is,  allowed  to  amend  his  complaint  by  striking 
out  paragraph  5  thereof,  to  which  order  of  the  court  the  de- 
fendants excepted. 

"Thereupon,  the  plaintiff  having  offered  to  introduce  evi- 
dence, defendants  objected  to  said  introduction  and  demurrer 
to  said  complaint  for  the  reason  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

"Whereupon  the  court,  having  heard  argument  and  being 
fully  advised  in  the  premises,  finds  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  said  demurrer  ought  to  be  sustained.  It  is  therefore  or- 
dered that  the  said  demurrer  be,  and  the  same  hereby  i^, 
sustained,  to  which  order  and  judgment  of  the  court  th-e 
plantiff    excepts. 

"Thereupon,  on  application  of  plaintiff,  he  was  allowed  to 
amend  his  c<omplaint,  and  said  demurrer  being  renewed  as  to 
said  complaint  as  amended,  and  having  been  argued  by 
counsel  and  submitted  to  the  court,  the  court  finds  that  said 
complaint  as  amended  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  that  said  demurrer  ought  to  be 
sustained. 

"It  is  therefore  ordered  that  said  demurrer  be,  and  the 
same  hereby  is,  sustained,  to  which  order  of  the  court  th^ 
plaintiff  excepted. 

"And  thereupon,  the  plaintiff  declining  to  further  amend, 
and  electing  to  stand  upon  his  said  cx)mplaint«  it  is  ordered 
that  said  complaint  be,  and  the  same  hereby  is,  dismissed, 
and  that  defendant  recover  from  plaintiff  its  costs  to  be  taxed, 
to  which  judgment  of  the  court  the  said  plaintiff  excepted." 

No  written  demurrer  appears  in  the  record,  and  the 
appellant  claims  that  there  is  no  warrant  in  the  Code  for 
an  oral  demurrer  to  a  complaint.  Appellees  argue  that 
the  objection  that  the  complaint  fails  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action  may  be  raise  at  any 
time  and  in  any  appropriate  manner  that  may  direct  the 
court's  attention  to  the  point  of  objection;  that  in  this 
case  it  was  raised  by  objecting  to  the  introduction  of  evi- 
dence and  by  the  oral  demurrer.  Appellant  replies  with 
the  statement  that  the  objection  to  the  introduction  of 
evidence  and  oral  demurrer  were  insufficient,  because 
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they  do  not  specifically  point  out  wherein  the  complaint 

failed  to  state  a  cause  of  action,  which  it  is  contended 

was  necessary  under  the  rule  announced  in  the  case  of 

Bank  of  Commerce  v.  Western  Union  Tel.  Co.,  19  N.  M. 

211,  142  Pac.  156,  L.  R.  A.  1915 A,  120.    In  that  case  the 

matter  was  raised  only  by  objection  to  the  introduction 

of  evidence  on  the  ground  that  the  complaint  failed  to 

state  facts  sufficient  to  constitute  a  cause  of  action,  and  r 

the  objection  was  overruled.    The  evidence  later  adduced  ; 

clearly  established  a  cause  of  action.    The  rule  there  an-  l 

nounced  would  have  no  application  to  a  case  where  the  \ 

trial  court  sustained  the  objection,  and  in  no  event  could 

it  be  held  applicable  to  this  case,  for  there  is  no  bill  of  ' 

exceptions  showing  the  objection  interposed.    So  far  as  j 

appears,  the  court  might  have  been  fully  informed  by 

specific  objection  interposed  by  counsel  for  appellees. 


i 


(1)  Under  section  4114,  Code  1915,  an  objection 
that  the  complaint  fails  to  state  facts  sufficient  to  con-  { 
stitute  a  cause  of  action  can  be  raised  at  any  time  and 
is  not  waived  by  failure  to  demur.  If  the  defendant 
fails  to  object  to  the  complaint  and  litigates  the  material 
fact  or  facts  omitted  therefrom,  he  cannot  after  judg- 
ment raise  the  question  as  to  the  insufficiency  of  the  com- 
plaint, and  on  appeal  the  complaint  would  be  amended 
to  conform  to  the  facts  proven  on  the  trial.  Canavan  v. 
Canavan  17  N.  M.  503,  131  Pac.  493,  Ann.  Cas.  1915B, 
1064. 

(2)  Appellees  contend  that  there  is  nothing  here  for 
this  court  to  review  because  the  second  amended  com- 
plaint does  not  appear  in  the  transcript.  The  judgment 
set  out  shows  that  appellant  filed  one  amended  com- 
plaint and  was  given  leave  to  file  another  amended  com- 
plaint. The  judgment  was  entered  on  the  12th  day  of 
December,  1918.  The  record  here  shows  a  complaint 
which  the  clerk  certifies  was  filed  on  the  24th  day  of 
April,  1918.  On  the  margin  of  this  complaint  para- 
graph 5  has  a  notation,  **Out  by  amendment.''  The 
complaint  is  numbered  beginning  with  paragraph  1  and 
continuing  down  to  and  including  paragraph  5.    There 
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is  a  paragraph  shown  as  paragraph  '"lA."  Appellant 
says  that  paragraph  lA  was  inserted  by  interlineation 
pursaant  to  the  leave  given  by  the  court  to  file  the  second 
amended  complaint,  but  there  is  nothing  to  show  this  fact 
save  the  statement  of  counsel  for  appellant.  Of  course, 
transcripts  of  record  are  established  only  by  the  signa- 
line  of  the  clerk  under  seal  of  the  court.  Counsel  for 
appellant  perhaps  is  correct  in  his  assertion,  but  it 
would  be  rather  a  novel  way  of  establishing  a  record  to 
do  so  by  the  assertion  of  one  counsel,  not  denied  by 
the  other.  It  was  appellant's  duty  to  see  that  the  record 
was  kept  and  certified  so  as  to  present  the  point  which 
he  desired  to  have  the  court  review.  In  the  absence  of 
the  amended  complaint  to  which  the  motion  and  de- 
murrer was  addressed,  we  would,  of  course,  be  required 
to  assume  that  the  action  of  the  trial  court  was  justi- 
fied. But,  even  if  we  should  accept  appellant's  state- 
ment as  to  the  second  amended  complaint,  the  action  of 
the  trial  court  would  necessarily  be  upheld,  because  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  ejectment,  which  appellant  contends 
was  the  theory  of  the  complaint  after  paragraph  5  was 
stricken  out.  With  paragraph  5  in  the  complaint,  it 
would  be  hard  to  determine  just  what  object  the  pleader 
had  in  view.    Paragraph  4  reads  as  follows : 

"Tkat  the  defendant  A.  B.  McMillen,  purporting:  to  act  as 
trustee  for  the  First  National  Bank  of  Albuquerque,  a  cor- 
poration, under  an  allegred  deed  of  trust  claimed  to  have  been 
executed  by  the  Albuquerque  Wool  Scouring  Mills,  a  corpora- 
tion, recorded  on  the  11th  day  of  January,  1913,  in  Volume 
12  at  page  134  of  Trust  Deed  Record  for  the  County  of 
Bernalillo,  did  on  the  2d  day  of  August,  1916,  take  possession 
of  the  property  heretofore  described  and  commenced  the  ad- 
vertisement of  the  same  for  sale,  said  sale  to  be  held  on  the 
6th  day  of  September,  1916,  as  this  plaintiff  alleges  on  in- 
formation and  belief,  and  that  thereafter  the  said  A.  B.  Mc- 
Millen, purporting  to  act  as  such  trustee  for  the  First  National 
Bank  of  Albuquerque,  a  corporation,  under  and  by  virtue  of 
such  deed  of  trust,  alleged  to  have  been  made  by  the  Al- 
buquerque Wool  Scouring  Mills,  a  corporation,  to  secure  cer- 
tain alleged  notes  to  the  First  National  Bank  of  Albuquerque 
in  a  sum  aggregating  $43,000.  did  purport  to  transfer  by  deed 
dated  September  19,  1916,  and  recorded  in  Book  56  at  page 
494  of  the  Records  of  Bernalillo  County,  the  above-described 
premises  to  the  First  National  Bank  of  Albuquerque,  a  cor- 
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poration,  which  said  First  National  Scouring  Mills  of  Al- 
buquerque, or  its  agent  or  lessee,  the  Wool  Scouring  Mills  of 
Albuquerque,  defendant  herein,  'has  since  the  5th  day  of 
September,  1916,  entered  into  possession  of  said  premises, 
and  unlawfully  witholds  possession  thereof  from  this  receiver, 
who  is  legally  entitled  thereto,  and  that  by  reason  of  such  un- 
lawful possession  and  use  of  the  premises  herein  described, 
this  plaintiff  was  damaged  in  a  large  amount,  which  sum  can- 
not be  ascertained  without  an  accounting  from  the  defendants 
herein,  but  said  damage  is  not  less  than  $1,800." 

(3)  Accepting  appellant's  argument  that  the  re- 
lief sought  was  ejectment,  it  will  be  seen  that  appellant 
sets  up  the  claim  of  appellees  and  wholly  fails  to  show  the 
invalidity  thereof.  In  an  action  in  ejectment,  the  plain- 
tiff is  not  required  to  anticipate  the  defendant's  defense, 
but,  if  he  does  so,  facts  such  as  would  show  a  title  suf- 
ficiently strong  to  destroy  such  defense  must  be  stated. 
15  Cyc.  p.  96.  Here  the  complaint  set  up  the  basis  of 
iippellees'  claim  to  the  right  of  possession  and  failed  to 
show  its  invalidity.  Under  no  view  of  the  case  was  the 
indgment  of  the  trial  court  wrong. 

The  judgment  is  aflSrmed ;  and  it  is  so  ordered. 
Parker,  C.  J.,  and  Holloman,  District  Judge,  concur. 


MAXWELL  V.  HOLLAND. 

(No.  2407.     June  14,  1920.) 
SYLLABUS  BY  THE  COURT. 


1.  Where  one  is  employed  to  purchase  cattle  for  another 
at  a  certain  specified  commission  per  head,  it  is  a  contract  for 
services  to  be  rendered,  and  the  principle  that  the  agrent  must 
be  the  procuring:  cause  of  the  sale  or  purchase  has  no  appli- 
tion.  P.   238 

2.  Where  plaintiff  is  employed  to  purchase  cattle  for  the 
defendant  at  a  certain  specified  commission  per  head,  it  is  not 
error  in  this  case  to  instruct  that  he  can  recover  his  commis- 
sion if  he  purchased  the  cattle  for  the  defendant,  or  assisted 
the  defendant  in  purchasing:  the  cattle,  because  under  the 
facts  as  shown  by  the  evidence,  purchasing-  for  the  defendant, 
or  assisting  the  defendant  in  purchasing,  mean  the  same  thing. 

P.   238 

Appeal  from  District  Court,  Roosevelt  County;  Brat- 
ton,  Judge. 
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Action  by  Fred  L.  Maxwell  against  William  Holland, 
before  a  justice  of  the  peace.  From  a  judgment  of  the 
district  court  affirming  a  judgment  of  a  justice  of  the 
peace  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Q.  L  Reese  and  Compton  &  Compton,  all  of  Portales, 
for  appellant. 

T.  E.  Mears,  of  Portales,  for  appellee. 

OPINION  OP  THE  COURT. 

RAYN0LD8,  J.  This  action  originated  in  the  jus- 
tice court  for  Roosevelt  county,  N.  M.     The  plaintiff, 

Fred  L.  Maxwell,  alleged  that  on  the day  of 

February,  1918,  he  and  the  defendant  entered  into  a 
contract  whereby  the  defendant  employed  plaintiff  to 
purchase  cattle  for  him,  and  that  the  defendant  agreed 
to  pay  the  plaintiff  the  sum  of  $2.50  per  head  for  All 
cattle  which  should  be  purchased  by  the  plaintiff  for 
the  defendant  under  said  agreement;  that,  pursuant  to 
said  agreement,  the  plaintiff  purchased  76  head  of  cattle 
for  the  defendant,  and  the  defendant  thereby  became  in- 
debted to  his  in  the  sum  of  $190,  said  cattle  being 
purchased  from  one  Wortham;  that  said  sum  was  due 
the  plaintiff,  and  defendant  refused  to  pay  the  same. 

The  defendant's  defense  was  a  general  denial  of  the 
allegations  of  the  complaint.  The  case  was  tried  in  the 
justice  courts  and  judgment  rendered  for  the  plaintiff 
in  the  sum  claimed.  The  defendant  appealed  to  the  dis- 
trict  court  of  said  county,  where  the  case  was  tried  by  a 
jury  and  resulted  in  a  verdict  for  the  plaintiff.  From 
judgment  on  this  verdict  the  defendant  appeals  to  this 
court. 

The  evidence  was  conflicting.  Both  plaintiff  and  de- 
fendant were  present  when  the  cattle  were  purchased 
from  Wortham.  Plaintiff  testified  that  he  purchased  the 
cattle  for  defendant ;  that  defendant  paid  for  them  with 
his  (defendant's)  check;  that  defendant  was  not  present 
at  plaintiff's  request,  but  had  joined  plaintiff  on  his 
way  to  buy  the  cattle.  The  defendant  denied  employ- 
ing plaintiff  to  purchase  the  cattle  in  question.     The 


JANUARY    TERM,    1920  237 

Maxwell  v.  Holland.   26   N.  M    235. 

witness  Wortham  testified  that  he  did  not  know  to 
whom  he  was  selling,  plaintiff  or  defendlant;  that  they 
conferred  apart  and  after  conferring  would  make  him 
an  offer  for  his  cattle.  There  was  evidence  that  defend- 
ant had  said  plaintiff  was  a  good  close  buyer  and  that 
he  relied  on  his  judgment.  The  making  of  this  state- 
ment was  denied  by  defendant. 

Appellant,  defendant  below,  assigns  among  other  er- 
rors the  giving  by  the  trial  judge  of  the  following  in- 
struction : 

"Tou  are  Instructed  that  the  plaintiff's  cause  of  action  in 
this  action  is  a  claim  made  by  him  for  compensation  for 
services  rendered  to  the  defendant  in  connection  with  the 
purchase  of  yearlingrs  or  live  stock  for  the  defendant,  and 
that,  to  entitle  the  plaintiff  to  recover  herein,  you  must  believe 
from  the  evidence  in  the  case  that  the  plaintifT  purchased  the 
yearlingrs  for  the  defendant,  or  assisted  the  defendant  in 
purchasing  the  Wortham  yearlingrs,  and  that  such  services,  if 
any,  were  rendered  pursuant  to  and  as  contemplated  in  the 
contract." 

Appellant  also  assigns  as  error  the  failure  of  the 
court  to  give  the  following  instruction: 

"The  court  instruct  the  Jury  that  the  plaintifTs  cause  of 
action  in  this*  case  is  a  cJaim  made  by  him  for  compensation 
by  way  of  commission  upon  the  purchase  of  yearlingrs  or  live 
stock  for  the  defendant  by  the  plaintifT,  and  that,  to  entitle  the 
plaintiff  to  recover  such  commission,  or  any  compensation  on 
account  of  such  purchase  of  cattle,  the  jury  must  believe 
from  the  evidence  in  the  case  that  the  plaintiff  purchased  the 
Wortjiam  yearlings  for  the  defendant,  or  was.  the  procuring 
cause  of  such  purchase,  and  that  such  services  were  per- 
formed by  the  plaintiff  under  a  contract  with  the  defendant  to 
pay  eommission  for  such  services.*' 

The  two  assignments  may  be  treated  together.  Ap- 
pellant argues  that  the  appellee,  plaintiff  below,  acted 
as  a  broker  in  the  purchase  of  the  cattle,  and  that,  unless 
the  plaintiff  was  the  procuring  cause  of  the  purchase  of 
the  property  in  question,  he  cannot  recover.  He  cites 
and  quotes  from  the  case  of  Arnold  v.  Wells,  21  N.  M. 
445,  155  Pac.  724,  where  the  following  language  is  used: 

"The  rule  unquestionably  is  that,  before  a  real  estate  broker 
can  recover  his  commissions,  he  must  allege  and  prove,  either 
that  he  was  the  procuring  cause  of  an  actual  sale,  or  that  he 
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produced   a   purchaser  ready,   able,   and   Willi ngr  to   purchase 
upon  the  terms  named  by  the  vendor." 

(1)  The  requested  instruction  was  properly  refused. 
The  principle  of  ** procuring  cause  of  the  sale,"  as  the 
words  are  used  in  the  cases,  has  no  application  to  a  suit 
of  this  kind.  Plaintiff  was  not  a  middleman,  a  go-be- 
tween or  a  broker,  whose  duty  it  was  to  bring  buyer 
and  seller  together  so  that  they  might  nejj^otiate  with 
each  other  nor  to  negotiate  with  the  seller  and  arrive 
or  attempt  to  arrive  at  a  satisfactory  agreement 
so  that  the  defendant  would  purchase.  He 
was  employed  as  a  purchasing  agent  to  buy  cattle  for 
the  defendant,  using  his  own  judgment,  and  author- 
ized to  pay  for  the  cattle  himself,  or  to  check  on  the 
defendant's  account  for  such  purchases.  The  contract 
or  agreement  was  a  contract  for  services  for  which  he 
was  to  be  paid  when  he  had  performed  them. 

(2)  The  instruction  given  by  the  court  was  correct 
as  applied  to  the  facts  in  this  case.  It  is  urged  that  the 
phrase  *' assist  the  defendant  to  purchase ''  introduces 
an  element  into  the  plaintiff's  contract  which  is  not  jus- 
tified- hy  the  pleadings  or  proof.  The  argument  is  plaus- 
ible, but  does  not  apply  to  this  particular  transaction  in 
which  both  plaintiff  and  defendant  were  present  and  the 
negotiations  were  carried  on  by  the  plaintiff.  The  de- 
fendant's presence  was  immaterial.  The  plaintiff  could 
have  recovered  when  the  cattle  was  purchased  by  him 
for  the  defendant.  He  and  the  defendant  purchased  the 
cattle  for  the  defendant.  While  the  phrase  **  assist  the 
defendant  to  buy"  is  inapt  and  ordinarily  has  a  much 
broader  meaning  than  buying  for  the  defendant,  as  ap- 
plied to  this  transaction,  it  means  the  same  thing,  that 
is,  under  the  peculiar  facts  of  this  case,  assisting  the 
defendant  to  buy  meant  that  he  was  present,  conducted 
the  negotiations,  made  the  offer,  and  had  it  accepted.  It 
means  no  more  than  that  he  worked  with  the  defendant 
in  purchasing  the  cattle,  although,  incidentally,  it  might 
be  said  that  he  assisted  the  defendant  to  buy.  The 
phrase  in  this  particular  case  under  the  evidence  was  not 
misleading  or  incorrect.     It  introduces  no  new  element 
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in  the  contract  and  did  not  tend  to  lead  the  jury  away 
from  the  real  issue.  If  there  had  been  a  substantial 
conflict  in  the  evidence  as  to  what  took  place  at  the  time 
of  the  purchase,  the  phrase  ''assisting  the  defendant  to 
purchase '*  might  then  refer  to  collateral  matters,  and 
thus  broaden  the  terms  of  the  contract  or  agreement. 
But  there  is  little  conflict  in  the  evidence  as  to  what 
took  place.  The  defendant  allowed  the  plaintiff  to 
trade  for  him,  did  not  trade  independently  of  the  plain- 
tiff, took  the  benefit  of  the  plaintiff's  services,  and 
worked  with  him  to  purchase  the  cattle  with  his  assist- 
ance. The  instruction  therefore  as  applied  to  the  par- 
ticular facts  of  this  case  was  not  erroneous. 

There  are  other  assignments  of  error  as  to  the  ad- 
mission and  exclusion  of  evidence,  which  we  have  exam- 
ined and  find  without  merit. 

* 

As  there  is  no  error  in  the  record,  the  cause  is  there- 
fore affirmed,  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


PAGE  V.  TOWN  OF  GALLUP  et  al. 

(No.   2327.     June   15.   1920.) 
SYLLABUS    BY    THE    COURT. 

1.  Where  a  material  issue  is  tendered  by  the  pleadings, 
judgment  on  the  pleadings  is  improper.  P.   244 

2.  Where  power  to  do  an  act  is  conferred  upon  a  munici- 
pality in  general  terms  without  describing  the  mode  of  exer- 
cising it,  the  trustees  have  the  discretion  as  to* the  manner  in 
which  the  power  shall  be  employed,  and  the  courts  will  not 
interfere  with  this  discretion.  This  rule  prevails,  of  course, 
only  where  there  is  no  fraud  or  collusion  on  the  part  of  the 
officers  charged  with  the  performance  of  the  duty.  P.   245 

3.  A  municipality  in  its  discretion  may  authorize  its  prop- 
erty to  be  used  incidentally  for  a  purpose  other  than  that  for 
which  it  is  primarily  purchased  or  constructed,  if  the  use  for 
incidental  purposes  does  not  interfere  with  the  use  for  the 
primary   purpose.  P.   246 

4.  In  a  suit  to  set  aside  and  annul  a  written  executory  con- 
tract, and  to  perpetually  enjoin  one  of  the  parties  thereto 
from  performing  the  (Contract  on  his  part,  all  the  parties  to 
the  contract  are  necessary  and  indispensable  parties  to  the 
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suit,  without  which  the  court  is  without  judisdiction  to  annul 
such  contract,  or  to  enjoin  a  party  from  performing  it.     P.   247 

5.  Where  a  suit  cannot  be  entertained  and  a  decree  made 
in  respect  to  the  interest  before  the  court  without  doing  mani- 
fest injustice  to  interested  parties  who  are  not  and  cannot 
be  brought  before  the  court,  the  suit  will  be  dismissed.'    P.   247 

6.  The  court  wilf  not  decide  a  question  which  has  be- 
come moot.  P.   252 

Appeal  from  District  Court,  McKiuley  County;  Ray- 
nolds,  Judge. 

Suit  by  Gregory  Page  against  the  Town  of  Gallup  and 
otlieis.  Judgment  for  complainant,  and  defendants  ap- 
peal.    Reversed  and  remanded  with  instructions. 

BuRKHART  &  CooRS,  of  Albuqucrque,  and  Alfred 
Ruiz,  of  Gallup,  for  appellants. 

Where' issue  of  fact  is  raised  by  the  pleadings,  judg- 
ment on  pleadings  is  improper.  31  Cyc.  608;  1  Suther. 
Code  PI.  Sec.  1447 ;  Reed  v.  Rogers,  19  N.  M.  177. 

Where  power  to  do  an  act  is  conferred  upon  a  munici- 
palty  in  general  terms  without  describing  the  mode  of 
exercising  it,  the  trustees  have  a  discretion  as  to  the 
manner  in  v/hieh  the  power  shall  be  employed,  and  the 
courts  will  not  interfere  with  this  discretion.  Sub-sec. 
68,  Sec.  3564,  Code  1915 ;  1  Dillon  Munc.  Corps  Sees.  242, 
376;  4  McQuillan  Munc.  Corps  sec.  1834. 

A  municipality  in  its  discretion  may  authorize  its 
property  to  be  used  incidentally  for  a  purpose  other 
than  that  for  which  it  is  primarily  purchased  or  con- 
structed, if  the  use  for  incidental  purpose  does  not  in- 
terfere with  the  use  for  the  primary  purpose.  Smith  v. 
Raton  140  Pac.  (N.  M.)  109;  Pikes  Peak  P.  60  v.  Colo. 
Spgs.  105,  Fed.  1 ;  Henderson  v.  Young,  83  S.  W.  583 ; 
Overall  v.  Madisonville  102  S.  W.  278 ;  McQuillon  Munc. 
Corps.  Sec.  1799. 

* 

The  Steams-Roger  Manfacturing  Company  is  a  neces- 
sary and  indispensable  party  to  this  suit  and  not  having 
bejn  miade  a  party,  the  final  decree  herein  is  null  and 
void.  Art.  14  Sec.  1  IT.  S.  Const.;  Walrath  v.    County 
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Com.  134  Pac.  204,  (N.  M.)  ;  Miller  v.  Klasner,  140  Pae. 
1107;  Denniso  v.  Jerome,  43  Colo.  456;  McLean  v. 
Farmer's  H.  L.  Co.,*-  44  Colo.  184;  Archuleta  v. 
Archuleta,  52  Colo.  601. 

H.  C.  Denny,  of  Gallup,  and  C.  M.  Botts,  of  Albu- 
querque, for  appellee. 

The  record  discloses  aii  unlawful  general  scheme  to 
erect  a  municipal  lighting  plant  under  the  guise  of  ex- 
tending the  municipal  water  works  system.  Const.  N. 
M.  Art.  9,  Sees.  9  and  12 ;  Const.  N.  M.  Art.  9,  Sec.  13 ; 
Chap:  54— Sec.  13 — Laws  1915;  High  on  Injunctions 
Sees.  1236-7 ;  Dillon  on  Municipal  Corporations — Sees. 
1570  to  1590;  McQuillan  on  M.  C,  Sees.  2179  and  2596. 

The  court  did  not  err  in  refusing  to  grant  appellants 
a  trial.    Wallace  v.  Baisley,  (Ore)  30  Pac.  432. 

The  Stearns-Rogers  Manufacturing  Company  of  Den- 
ver, Colo.,  was  not  a  necessary  party  to  this  action.  Mc- 
Quillin  on  Municipal  Corporations — Sec.  2602  p.  5370; 
City  Water  Supply  Co.  v.  Ottumwa— 120  Fed.  309. 

OPINION    OF    THE    COURT. 

ROBERTS,  J.  Appellee  instituted  this  suit  in  the 
district  court  of  McKinley  county  against  the  appel- 
lants, town  of  Gallup  and  its  officials,  by  which  he 
sought  to  enjoin  and  restrain  the  said  appellants  from 
carrying  out  the  terms  of  a  certain  contract,  entered  into 
by  the  said  town  with  the  Stearns- Rogers  Manufacturing 
Company  for  the  purchase  of  electrical  machinery  and 
equipment.  The  complaint  alleged  that  it  was  given  out 
by  -^aid  town  that  said  machinery  had  been  purchased 
for  the  puipoise  of  pumping  and  supplying  water  to  said 
town,  but  in  truth  iand  in  fact  such  stated  purpose  was 
but  a  eabferfug**,  and  that  the  machinery  contracted  for 
was  purchased  for  the  purpose  of  installing  an  electric 
light  plant:  that  bonds  had  been  voted  and  sold  for  the 
purpose  of  constructing  a  water- works  system,  and  that 
the  town  officials  were  diverting  funds  so  raised  for  the 
purpose  of  constructing  an  electric  lighting  system.  Ap- 
pellee was  alleged  to  be  a  resident  and  taxpayer  of  the 
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town,  and  suit  was  brought  on  behalf  of  himself  and  all 
others  similarly  situated.    The  complaint  further  alleged  j 

that  the  said  electrical  machinery  and  equipment  so  con- 
tracted to  be  purchased  was  not  necessary  or  essential  for  • 
c  complete  waterworks  system  for  the  said  town,  and 
that  the  purchasing  of  the  same  would  be  a  waste  of  the 
public  funds  of  the  said  town.  This  constituted  what 
might  be  designated  as  appellee's  first  cause  of  action, 
and  the  relief  sought  as  to  this  was  an  injunction  prevent- 
ing and  restraining  the  appellants  from  performing  or  • 
carrying  out  any  of  the  terms  of  the  contract  for  the  pur- 
chase of  said  electrical  equipment,  and  from  entering,  or 
attemping  to  enter  into  further  contracts  for  the  purchase 
of  additional  electrical  equipment,  and  from  misappro- 
priating and  misapplying  any  of  the  funds  from  the  is- 
suance and  sale  of  said  water  bonds,  and  from  appropri- 
ating and  applying  any  of  the  proceeds  of  said  bond 
issue  and  sale  to  any  other  purpose  than  that  of  the  con- 
struction and  extension  of  the  systean  for  the  purpose  of 
supplying  water  to  the  said  town  of  Gallup. 

The  appellants  filed  an  answer,  denying  the  misappro- 
priation and  that  appellants  intended  to  purchase,  or 
had  contracted  to  purchase,  the  machinery  for  the  pur- 
pose of  installing  a  lighting  plant  for  the  said  town,  and 
denied  that  the  machinery  was  not  necessary  to  furnish 
power  for  pumping  a  necessary  supply  of  water  for  the 
town.  The  answer  affirmatively  alleged  that  the  ma- 
chinery contracted  to  be  purchased  was  necessarj''  for  a 
modern  electrical  pumping  plant  to  furnish  an  ade- 
quate supply  of  water  for  the  present  and  reasonable 
anticipated  needs  of  the  town  and  its  inhabitants;  that 
no  machinery  whatever  had  been  contracted  for  that  was 
not  necessary  for  said  pumping  plant,  and  to  pump 
water,  and  that  the  town  intended  to  use  the  same  ma- 
chinery which  was  installed  and  was  necessary  to  oper- 
ate the  water  pumps  of  the  town  t^  supply  electric  cur- 
rent for  lighting  purposes,  but  that  such  latter  use  was 
incidental  to  the  primary  use  for  pumping,  and  would 
not  interfere  with  or  impair  the  usefulness  of  the  plant 
for  the  primary  use  of  pumping  water;  that  such  inci- 


JANUARY    TERM,    1920  243 

Page  V.  Gallup,  26  N.  M.  239. 

dental  use  was  for  the  benefit  of  the  town  and  its  in- 
habitants; that  no  additional  machinery  whatever  over 
that  required  for  furnishing  power  for  pumping  water 
had  been  or  would  be  purchased  by  the  appellants  with 
the  proceeds  of  said  bond  issue. 

The  appellee  in  his  complaint  set  up  what  is  desig- 
nated as  a  second  cause  of  action  against  the  appellants, 
in  which  he  alleged  that  the  town  trustees  were  proposing 
to  issue  water  and  light  revenue  warrants  of  the  town 
of  Gallup  in  the  amount  of  $30,000,  and  to  use  the  pro- 
ceeds derived  therefrom  for  the  purpose  of  installing  an 
electric  light  plant  and  system  for  lighting  the  streets 
and  residences  of  the  town  of  Gallup;  that  they  were 
pledging  revenues  derived  from  the  waterworks,  and  the 
lighting  plant  to  be  constructed,  to  the  payment  of  such 
revenue  warrants  and  interest  thereon ;  that  such  revenue 
warrants  constituted  an  indebtedness  of  the  town  of 
Gallup,  and  the  warrants  when  issued  would  be  void 
for  two  reasons :  First,  the  proposition  to  create  the  in- 
debtedness had  not  been  submitted  to  a  vote  of  the  quali- 
fied electors  of  the  t6wn,  as  required  by  section  12  of 
article  9  of  the  state  Constitution;  and,  second,  that  it 
would  create  an  indebtedness  in  excess  of  the  limitation 
imposed  by  section  13  of  article  9  of  the  state  Consti- 
tution. 

The  answer  as  to  this  denied  that  the  revenue  war- 
rants would  constitute  any  indebtedness  against  the  town 
of  Gallup;  alleged  that  only  certain  portions  of  the 
revenues  derived  from  the  water  and  lighting  system 
were  pledged  to  the  payment  of  such  revenue  warrants ; 
that  the  money  to  be  derived  therefrom  was  to  be  used 
for  the  construction  and  installation  of  a  lighting  system 
for  the  town  of  Gallup,  which  was  to  be  operated  in  con- 
junction with  the  waterworks. 

The  trial  court  granted  a  temporary  injunction  upon 
the  filing  of  the  complaint,  and,  when  appellants  filed 
their  answer,  they  moved  the  court  to  dissolve  the  tem- 
porary injunction,  which  was  refused.  Appellants  then 
asked  that  the  case  be  set  down  for  trial.    This  was  re- 
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fused  because  of  the  view  entertained  by  the  court  that 
the  answer  stated  no  defense  to  the  matter  set  forth  in 
the  complaint.  Appellee  filed  a  reply,  denying  that  por- 
tion of  the  answer  which  set  up  the  fact  that  the  pur- 
chase of  the  machinerj'^  in  question  was  necessary  for  the 
operation  of  the  water  system. 

After  the  court  announced  that  no  evidence  would  be 
heard  counsel  for  appellee  moved  for  a  judgrment  on  the 
pleadings,  which  was  granted,  and  the  temporary  in- 
junction was  made  permanent.  By  the  final  judgment 
the  appellants  were  perpetually  restrained  and  en- 
joined from  fulfilling  or  carrying  out  any  of  the  terms 
of  the  contract  theretofore  attempted  to  be  entered  into 
by  them  for  the  purchase  by  the  said  town  of  Gallup  of 
electrical  supplies  and  equipment,  and  from  entering 
into,  or  attempting  to  enter  into,  further  contracts  for 
the  purchase  of  additional  electrical  equipment,  and 
from  issuing  or  negotiating  any  of  the  evidences  of  in- 
debtedness or  so-called  water  and  light  revenue  warrants 
attempted  to  be  authorized  by  Ordinance  125  of  the  town 
of  Gallup,  and  from  misappropriating  or  misapplying 
any  of  the  funds  derived  from  the  issue  and  sale  of  bonds 
theretofore  made  for  the  purpose  of  securing  funds  for 
the  construction  and  extension  of  a  system  for  supply- 
ing water  for  said  town  of  Gallup,  and  from  applying 
any  of  the  proceeds  of  said  bond  issue  and  sale  to  any 
other  purpose  than  that  of  the  construction  and  exten- 
sion of  a  system  for  supplying  water  for  said  town,  and 
from  doing  or  suffering  to  be  done  each  and  all  of  the 
acts  and  threatening  acts  complained  of  in  appellee's 
complaintn.  To  review  this  judgment  this  appeal  is 
taken. 

(1)  The  first  point  to  be  considered  is  whether  the 
appellee  was  entitled  to  judgment  on  the  pleadings.  It 
is  the  contention  of  appellants  that  an  issue  of  fact  was 
raised  by  the  answer ;  consequently  they  were  entitled  to 
a  trial.  The  rule  of  law  is  well  settled  that  *' where  a  ma- 
terial issue  is  tendered  by  the  pleadings,  judgment  on 
the  pleadings  is  improper.''  81  Cyc.  608;  Sutherland  on 
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Code  Pleadings,  vol.  1,  §  1447;  Reed  v.  Rogers,  19  N.  M. 
177,  141  Pac.  611 ;  Dagger  v.  Young,  25  N.  M.  671,  187 
Pac.  552.  The  material  issue  tendered  here  by  appel- 
lants' answer  was  as  to  whether  or  not  the  town  council, 
acting  in  good  faith  within  its  discretion,  determined 
and  decided  that  it  was  necessary  to  install  the  electrical 
machinery  in  question  for  the  purpose  of  pumping  water 
for  the  town.  The  answer  set  up  that  competent  engi- 
neers had  advised  the  town  council  that  the  economical 
and  efficient  way  to  pump  the  water  was  to  do  it  by 
electric  generators,  and  use  the  current  for  the  purpose 
of  power  with  which  to  pump  the  water,  and  that  the 
town  council,  in  its  discretion,  had  decided  that  this  was 
the  proper  and  most  economical  way  to  operate  the 
plant.    This  tendered  necesasarily  an  issue  of  fact. 

(2)  Where  power  to  do  an  act  is  conferred  upon  a 
municipality  in  general  terms  without  describing  the 
mode  of  exercising  it,  the  trustees  have  the  discretion  as 
to  the  manner  in  which  the  power  shall  be  employed,  and 
the  courts  will  not  interfere  with  this  discretion.  1  Dil- 
lon on  Municipal  Corporations,  §  242;  McQuillin  on 
Municipal  Corporations,  vol.  1,  §  376.  This  rule  prevails 
of  course,  only  where  there  is  no  fraud  or  collusion  on 
the  part  of  the  officers  charged  with  performance  of  the 
duty.  The  discretion  which  the  officers  are  to  exercise  is 
an  honest  one,  and  so  long  as  such  officials  are  so  act- 
ing the  court  has  no  power  to  interfere.  But  if  the 
court  should  be  satisfied  in  a  proper  case  that  the  town 
trustees,  or  other  officers  charged  with  the  performance 
of  the  duty  and  the  exercise  of  the  discretion,  w^ere  fraud- 
ulently pretending  that  a  certain  course  should  be  pur- 
sued, or  act  done,  the  court  would  interfere.  Take,  for 
example,  the  present  case.  Suppose  the  trial  court  had 
heard  evidence,  and  therefrom  had  become  satisfied  that 
the  town  trustees  had  not  in  good  faith  determined  that 
the  electric  generators  should  be  installed  for  the  pur- 
pose of  pumping  water,  but  such  were  to  be  installed 
primarily  for  the  generating  of  electric  current  to  light 
the  town,  and  that  the  stated  purpose  of  installing  the 
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generators  for  pumping  water  was  only  a  subterfuge 
and  a  fraud  for  the  purpose  of  using  the  money  voted 
for  a  water  system  for  the  installation  of  a  lighting 
plant;  clearly  the  court  would  have  been  justified  in 
interfering.  But  the  court  could  not  say  without  proof, 
in  the  face  of  the  denials  and  statements  contained  in 
the  answer,  that  the  town  trustees  were  not  acting  in 
good  faith.  The  court  probably  drew  the  inference, 
from  the  allegations  contained  in  the  complaint  and  ad- 
mitted in  the  answer  as  to  the  intended  use  of  the  $30,- 
000  to  be  derived  from  the  issuance  and  sale  of  water 
and  light  revenue  warrants,  which  it  was  admitted  was  to 
be  used  for  installing  a  lighting  plant  and  system  in  con- 
nection with  the  waterworks,  that  the  primary  purpose 
of  installing  the  machinery  purchased  from  the  Steams- 
Bogers  Manufacturing  Company  was  in  connection  with 
the  lighting  plant.  But  the  answer  stated  that  such  was 
not  the  primarj'^  purpose. 

(3)  A  municipality  in  its  discretion  may  authorize 
its  property  to  be  used  incidentally  for  a  purpose  other 
than  that  for  which  it  is  primarily  purchased  or  con- 
structed, if  the  use  for  incidental  purposes  does  not 
interfere  with  the  use  for  the  primary  purpose.  This 
principle  was  aflSrmed  by  this  court  in  the  case  of  Smith 
V.  City  of  Raton,  18  N.  M.  613,  140  Pac.  109,  and  is 
supported  by  many  other  authorities ;  Pike  \s  Peak  Power 
Co.  V.  City  of  Colorado  Springs,  105  Fed.  1,  44  C.  C.  A. 
433;  City  of  Henderson  v.  Young,  119  Ky.  224,  83  S.  W. 
583;  Overall  v.  Madisonville,  125  Ky.  684,  102  S.  W. 
278,  12  L.  R.  A.  (N.  S.)  433.  If  it  was  true,  as  al- 
leged in  the  answer,  that  the  machinery  which  it  was 
proposed  to  install  was  necessary  for  the  present  and 
reasonably  anticipated  needs  of  the  town  for  pumping 
water,  the  fact  that  the  town  proposed  to  use  the  ma- 
chinery in  connection  with  some  other  municipal  use 
could  not  operate  to  prevent  the  town  from  installing  the 
machinery.  A  moment's  consideration  will  demonstrate 
the  unsoundness  of  appellee's  position  in  this  regard.  It 
was  a  question  of  fact,  of  course,  as  to  whether  the  ma- 
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chinery  in  question  was  necessary  for  the  operation  of 
the  water  plant,  or  whether  the  council  in  good  faith  had 
determined  that  it  was  necessary.  Suppose,  for  example, 
that  the  court  after  hearing  evidence  had  come  to  the 
conclusion  that  the  said  machinery  was  proper  and 
necessary  for  such  purpose.  Would  it  have  enjoined 
the  town  from  installing  it  simply  because  the  town  pro- 
posed incidentally  to  use  it  in  connection  with  some  other 
use  while  not  being  used  in  pumping  water?  If  so,  then 
the  town  would  be  precluded  from  installing  any  kind  of 
machinery  or  equipment  that  might  be  used  incidentally 
for  any  other  purpose.  This,  as  we  have  shown,  is  an  er- 
roneous view,  and  the  court  should  have  heard  evidence 
upon  the  issue  of  fact  tendered. 

(4,  5)  While  the  case  must  be  reversed  upon  this 
ground,  there  is  another  vital  question  that  should  be 
determined  for  the  guidance  of  the  court  upon  a  remand 
of  the  case ;  and  that  is  as  to  whether  or  not  the  Steams- 
Rogers  Manufacturing  Company  was  a  necessary  and  in- 
dispensable party  to  this  suit.  The  appellee  asked  the 
court  to  determine  that  the  contract  between  the  town 
and  the  Stearns-Rogers  Manufacturing  Company  was 
null  and  void,  and  that  the  town  be  enjoined  from  car- 
rying out  such  contract  for  the  purchase  of  the  ma- 
chinery in  question,  and  from  paying  out  any  money 
under  the  contract,  and  the  decree  was  in  accord  with 
the  relief  asked. 

In  a  suit  to  set  aside  and  annul  a  written  executory' 
contract,  and  to  perpetually  enjoin  one  of  the  parties 
thereto  from  performing  the  contract  on  his  part,  all  the 
parties  to  the  contract  are  necessary  and  indispensable 
parties  to  the  suit,  without  which  the  court  is  without 
jurisdiction  to  annul  such  contract,  or  to  enjoin  a  party 
from  performing  it.  This  principle  of  law  was  an- 
nounced by  this  court  in  the  case  of  Walrath  v.  Board 
of  Commissioners,  18  N.  M.  101,  134  Pac.  204.  It  was 
there  said  that  the  court  will  take  notice  of  the  ab- 
sence of  indispensable  parties  when  such  fact  is  made  to 
appear,  though  not  raised  by  the  pleadings,  or  suggested 
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by  counsel,  and  will  dismiss  the  plaintiff's  bill,  when  to 
grant  the  relief  prayed  would  injuriously  affect  persons 
materially  interested  in  the  subject-matter  and  not  made 
a  party.  See,  also.  Miller  v.  Klasner,  19  N.  M.  21,  140 
Pac.  1107.  Appellee,  contends,  however,  that  the  pres- 
ent case  is  distinguishable  from  the  case  of  Walrath  v. 
Board  of  Commissioners,  supra,  in  that  there  the  con- 
tractors were  within  the  jurisdiction  of  the  court,  while 
here  the  contractor  is  without  the  jurisdiction,  and  to 
require  the  appellee  to  make  the  Denver  corporation  a 
party  would  be  to  permit  the  wrong  complained  of  to  be 
without  any  remedy  whatsoever,  because  there  is  no 
court,  state  or  federal,  which  can  acquire  jurisdiction  of 
both  the  municipality  and  the  Denver  company,  unless 
the  Denver  company  elects  to  voluntarily  appear  in  the 
state  court.  The  only  case  cited  by  appellee  in  support 
of  his  contention  is  the  case  of  Water  Supply  Co.  v. 
City  of  Ottumwa  (C.  C.)  120  Fed.  309.  This  was  a 
decision  by  a  federal  district  judge  from  which  no  ap- 
peal was  taken,  and  so  far  as  we  know  the  case  has  never 
been  cited  or  referred  to  by  any  other  court.  It  stands 
alone,  and  we  are  unable  to  agree  with  the  views  therein 
expressed! 

In  determining  the  question  of  parties,  it  is  said  in 
Bates  on  Federal  Equity  Procedure,  vol.  1,  §  42 : 

"♦  •  ♦  It  would  seem  that  courts  of  equity  are  guided 
by  three  leading  principles,  viz.: 

"(1)  A  court  of  equity  cannot  make  a  decree  which  ma- 
terially and  directly  affects  the  rights  of  a  person,  without 
that  person  being  either  actually  or  constructively  before  the 
court,  and  having,  according  to  the  established  forms  of  pro- 
ciedure,  a  full  opportunity  to  vindicate  his  right,  and  invoke 
the  powers  of  the  court  for  its  protection  and  preservation; 
and  the  court  can  make  no  decree  between  the  parties  before 
it  which  so  far  involves  or  depends  upon  the  rights  of  an 
absent  person  that  complete  and  final  justice  cannot  be  done 
between  the  parties  to  the  suit  without  materially  and  directly 
affecting  the  rights  of  the  absent  person.  This  is  an  inflexible 
principle,  and  is  not  confined  in  its  operation  to  courts  of 
equity;  no  court  can  adjudicate  directly  upon  a  person's  right 
without  the  person  being  actually  or  constructively  before  the 
court.  The  principle  is  founded  in  natural  justice,  and  is 
secured  by  constitutional  guaranty;   it  is  due  process  of  law. 
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"(2)  Another  prtnciple  acted  upon  is  that  'it  i6  the  con- 
stant aim  of  a  court  of  equity  to  do  complete  Justice  by  de- 
ciding upon  and  settling  the  rights  of  all  persons  interested  in 
the  subject  of  the  suit,  to  make  the  performance  of  the  decree 
of  the  court  perfectly  safe  to  those  who  are  compelled  to 
obey  it,  and  to  prevent  future  litigation/ 

"(3)  A  third  principle  acted  upon  is  founded  in  the  solici- 
tude of  the  court  of  equity  to  protect  the  defendant  in  suits 
from  'being  sued  or  molested  again  respecting  the  same  mat- 
ter either  at  law  or  in  equity.'  This  principle  is  clearly  dis- 
tinguishable from  the  one  last  above  mentioned,  which  seeks 
to  prevept  future  litigation  generally.  Aside  from  the  general 
policy  of  preventing  litigation,  courts  of  equity  are  careful  to 
frame  their  decrees  for  the  special  protection  of  the  defendant 
before  the  court  against  further  niolestation  respecting  the 
same  matter  decreed  upon;  and  for  the  accomplishment  of 
this  purpose  the  plaintiff  is  required  to  bring  before  the  court 
'all  such  persons  who  are  so  circumstanced  that,  unless  their 
rights  be  bound  by  the  decree  of  the  court,  they  might  cause 
future  molestation  or  inconvenience'  to  the  defendant  against 
whom  relief  is  sought.'* 

The  Supreme  Court  of  the  United  States  in  the  case  of 
Barney  v.  Baltimore,  6  Wall,  280,  18  L.  Ed.  825,  with 
reference  to  the  subject  of  parties,  said : 

"The  learning  on  the  subject  of  parties  to  suits  in  chancery 
is  copious,  and  within  a  limited  extent,  the  principles  which 
govern  their  introduction  are  flexible.  There  is  a  class  of  per- 
sons having  such  relations  to  the  matter  in  controversy, 
merely  formal  or  otherwise,  that,  while  they  may  be  called 
proper  parties,  the  court  will  take  no  account  of  the  omission 
to  make  them  parties.  There  is  another  class  of  persons 
whose  relations  to  the  suit  are  such  that,  if  their  interest  and 
their  absence  are  formally  brought  to  the  attention  of  the 
court,  it  will  require  them  to  be  made  parties  if  within  its 
jurisdiction,  before  deciding  the  case.  But  if  this  cannot  be 
done,  it  will  proceed  to  administer  such  relief  as  may  be  in  its 
power,  between  the  parties  before  it.  And  there  is  a  third 
class,  whose  interests  in  the  subject-matter  of  the  suit  and  in 
the  relief  sought,  are  so  bound  up  with  that  of  the  other 
parties  that  their  legal  presence  as  parties  to  the  proceeding 
is  an  absolute  necessity,  without  which  the  court  cannot 
proceed.  In  such  cases  the  court  refuses  to  entertain  the 
suit,  when  these  parties  cannot  be  subjected  to  its  Juris- 
diction." 

In  the  case  of  Shields  v.  Barrow,  17  How.  130,  15  L. 
Ed.  158,  the  court  after  discussing  the  acl  of  Congress  of 
February  28,  1839  (5  Stat,  at  L.  321),  and  the  forty- 
seventh  rule  of  the  equity  practice  of  the  Circuit  Court 
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of  the  United  States,  which  authorized  the  court  to  pro- 
ceed without  all  the  parties  in  certain  eases,  said : 

"It  remains  true,  notwithstanding  the  act  of  Congress  and 
the  forty-seventh  rule,  that  a  circuit  court  can  make  no 
decree  •  •  *  between  the  parties  before  it.  which  so  far 
involves  or  depends  upon  the  rights  of  an  absent  person,  that 
complete  and  final  justice  cannot  be  done  between  the  parties 
to  the  suit  without  affecting  those  rights.  To  use  the  language 
of  this  court,  in  Elmendorf  v.  Taylor,  10  Whe^.t.  167:  'If  the 
case  may  be  completely  decided,  as  between  the  litigant  par- 
ties, the  circumstance  that  an  interest  exists  in  some  other 
person,  whom  the  process  of  the  court  cannot  reach,  as  If 
such  party  be  a  resident  of  another  state,  ought  not  to  prevent 
a  decree  upon  its  merits.'  But  if  the  case  cannot  be  thus 
completely  decided,   the  court  should  make  no  decree." 

These  principles  have  been  consistently  adhered  to  by 
the  United  States  Supreme  Court  and  all  the  state  courts, 
so  far  as  we  are  aware.  The  fact  that  the  absent  party 
would  not  be  bound  or  concluded  by  a  decree  does  not 
establish  the  fact  that  it  is  dispensable.  Of  course  the 
Stearns-Rogers  Manufacturing  Company  would  not  be 
bound  by  the  decree  in  this  case,  because  it  was  not  a 
party  to  the  suit,  and  to  attempt  to  bind  it  by  the  de- 
cree would  be  depriving  the  corporation  of  its  property 
without  due  process  of  law.  But  the  interest  of  the  ab- 
sent corporation  would  be  vitally  affected  by  the  decree, 
for  on  the  one  side  the  town  of  Gallup  would  be  perpet- 
ually enjoined  from  carrying  out  the  contract,  or  paying 
the  contractor  the  stipulated  price.  The  effect  of  such 
an  injunction  was  pointed  out  in  the  case  of  Walrath  v. 
Board  of  Commissioners,  supra. 

In  Street's  Federal  Equity  Practice,  vol.  1,  §  521, 
the  author  quotes  from  many  cases  decided  by  the  Su- 
preme Court  of  the  United  States  and  the  various  fed- 
eral courts,  and  says: 

'*The  general  principle  recognized  in  these  cases  is  that 
where  a  suit  cannot  be  entertained  and  a  decree  made  in 
respect  to  the  interest  before  the  court  without  doing  manifest 
injustice  to  interested  parties  who  are  not  and  cannot  be 
brought  before  the  court,  the  suit  will  be  dismissed." 

The  following  cases  are  cited:  Mallow  v.  Hinde,  12 
Wheat.  193,  6  L.  Ed.  599 ;  Shields  v.  Barrow.  17  How. 
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130,  15  L.  Ed.  158 ;  Barney  v.  Baltimore,  6  Wall.  280, 
18  L.  Ed.  825 ;  Bank  v.  CarroUton  Railroad,  11  Wall.  624, 
20  L.  Ed.  82 ;  Ribon  v.  Railroad  Cos.,  16  Wall.  446,  21 
I-.  E(L  367;  Davrnport  v.  Dows,  18  Wall.  626,  111  L.  Ed. 
9:».8;  Kendi-  v.  Dean,  97  I.  S.  VS\  24  L  tld.  1061; 
Gregory  v.  Stetson,  133  U.  S.  579,  10  Sup.  Ct.  422,  35 
L.  Ed.  792;  New  Orleans,  etc.,  Co.  v.  New  Orleans,  164 
U.  S.  471,  17  Sup.  Ct.  161,  41  L.  Ed.  518;  Equitable 
Life  Assurance  Soe.  v.  Patterson  (C.  C.)  1  Fed.  127; 
Bell  V.  Donohoe  (C.  C.)  8  Sawy.  435,  17  Fed.  710;  Con- 
oily  V.  Wells  (C.  C.)  33  Fed.  205 ;  Jessup  v.  Illinois  Cent. 
R.  Co.  (C.  C.)  36  Fed.  735;  Chadbourne  v.  Coe,  2  C.  C. 
A.  327,  51  Fed.  479 ;  Hull  v.  Chaffin,  54  Fed,  437,  4  C. 
C.  A.  414;  Averill  v.  Southern  Ry.  Co.  (C.  C.)  75 
Fed.  736. 

And  the  fact  that  it  will  be  impossible  to  bring  the 
indispensable  parties  before  any  court  apparently  is  of 
no  importance,  and  we  fail  to  see  how  it  can  be  given 
consideration  in  the  face  of  the  constitutional  provision 
forbidding  the  deprivation  of  property  without  due  pro- 
cess of  law.  The  reason  for  the  rule  is  that  where  a  party 
goes  into  a  court  of  equity,  asking  the  court  to  give  him 
relief,  he  must  have  before  the  court  all  parties  whose 
rights  may  be  affected  by  the  relief  sought,  because  the 
court  will  not  extend  its  arm  to  give  him  relief,-  at  his 
solicitation,  unless  the  parties  to  be  affected  are  before 
the  court  and  have  an  opportunity  to  resist  the  applica- 
tion, the  granting  of  which  will  be  detrimental  to  them. 
When  a  party  goes  to  the  court  seeking  relief,  he  must 
bring  the  parties  to  be  affected  by  the  decree  before  the 
court,  otherwise  the  court  will  not  act. 

In  the  case  of  Minnesota  v.  Northern  Securities  Co., 
184  U.  S.  199,  22  Sup.  Ct.  308,  46  L.  Ed.  499,  the  state 
filed  a  suit  in  the  Supreme  Court  of  the  United  States 
to  prevent  by  injunction  the  Northern  Securities  Com- 
pany, a  corporation  organized  under  the  laws  of  an- 
other state,  from  obtaining  and  exercising  ownership 
and  control  of  two  or  more  competing  railroad  compa- 
nies of  the  state  of  Minnesota.    The  court  held  that  the 
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two  railroad  companies  were  indispensable  parties,  and 
said : 

"When  it  appears  to  a  court  of  equity  that  a  case,  other- 
wise presenting:  ground  for  its  action,  cannot  be  dealt  with 
because  of  the  absence  of  essential  parties,  it  is  usual  for  the 
court,  while  sustaining:  the  objection,  to  g:rant  leave  to  the 
complainant  to  amend  by  bringing  in  such  parties.  But  when 
it  likewise  appears  that  necessary  and  indispensable  parties 
are  beyond  the  reach  of  the  jurisdiction  of  the  court,  or  that 
when  made  parties,  the  jurisdiction  of  the  court  will  thereby 
he  defeated,  for  the  court  to  grant  leave  to  amend  would  be 
useless." 

The  same  rule  was  followed  by  the  court  in  the  case 
of  California  v.  Southern  Pacific  Co.,  157  U.  S.  229,  15 
Sup.  Ct.  591,  39  L.  Ed.  683,  in  which  it  was  held  that 
the  city  of  Oakland  was  an  indispensable  party ;  and,  be- 
cause the  joinder  of  this  party  would  have  defeated  the 
jurisdiction  of  the  court,  the  case  was  dismissed. 

Cases  almost  analogous  to  the  present  are  those  where 
suit  is  brought  by  a  taxpayer  to  enjoin  the  levying  of 
taxes,  or  the  payment  of  money  on  county  bonds  or  war- 
rants, because  of  alleged  invalidity  of  the  bonds  or  war- 
rats.  In  such  cases  the  courts  are  practically  unanimous 
in  holding  that  the  holders  of  the  bonds  or  warrants  are 
indispensable  parties.  See  note  to  the  case  of  State  ex 
rel.  V.  Gormley,  5  Ann.  Cas.  856,  and  note  to  the  same 
case  in  3  L.  R.  A.  (N.  S.)  256.  The  case  of  Hoppock  v. 
Chambers,  96  Mich.  509,  56  N.  W.  86,  is  identical  with 
the  present  case,  except  that  it  does  not  appear  whether 
the  contractor  was  within  or  without  the  jurisdiction  of 
the  court. 

From  the  authorities  we  are  compelled  to  hold  that 
the  contractor  was  an  indispensable  party  to  this  suit, 
in  so  far  as  the  suit  sought  to  have  the  contract  declared 
null  and  void,  and  the  town  and  its  officers  enjoined  from 
carrying  out  the  same.  It  is  probable  that  the  town  and 
its  officers  might  have  been  enjoined  from  unlawfully 
diverting  the  moneys  raised  by  the  sale  of  the  water 
bonds  without  making  the  Stearns-Rogers  Manufactur- 
ing Company  parties,  but  this  question  is  not  here  for 
consideration. 

(0)     As  to  the  other  cause  of  action  stated  in  tho 
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complaint — i.  e.,  the  injunction  sought  to  restrain  the 
town  and  its  officers  from  issuing  the  $30,000  worth  of 
water  and  light  revenue  warrants  and  using  the  pro- 
ceeds in  the  construction  and  completion  of  a  lighting 
system  and  plant — it  is  sufficient  to  say  that  the  ques- 
tion presented  under  this  ground  of  the  complaint  is 
now  moot.  The  state  Legislature  by  chapter  68,  Laws 
1919,  enacted  since  this  suit  was  instituted,  provided  in 
part: 

"No  ♦  •  •  incorporated  city,  town,  or  village  shall  be 
permitted  to  issue  or  negotiate  any  certificate  of  indebtedness, 
the  payment  of  which  is  secured  by  a  pledge  of  or  lien  upon 
any  property,  or  the  income  or  revenue  derived  therefrom, 
belonging  to  such  municipality,  and  all  such  certiflcates  or 
other  evidences  of  indebtedness  issued  contrary  to  the  pro- 
visions hereof,  shall  be  void." 

By  chapter  137,  Laws  1919,  it  is  made  a  penal  offense 
for  any  officer  or  agent  of  any  municipality  to  issue  or 
negotiate  any  certificate  of  indebtedness  on  behalf  of 
said  municipality,  the  payment  of  which  is  secured  by 
pledge  or  lien  upon  property,  or  the  income  or  revenue 
derived  therefrom,  belonging  to  such  municipality,  and 
all  such  certificates  are  declared  to  be  null  and  void. 

In  view  of  these  two  legislative  acts  no  authority  exists 
in  the  town  of  Gallup,  at  this  time,  to  negotiate  or  sell 
these  proposed  certificates  of  indebtedness.  It  would  be 
useless,  therefore,  to  pass  upon  the  question  as  to  the 
validity  of  these  certificates,  as  of  the  time  the  injunc- 
tion was  issued,  and  the  other  questions  raised  in  con- 
nection therewith.  The  court  will  not  decide  a  question 
which  has  become  moot.  State  ex  rel.  Woods  v.  Mont  ova, 
23  N.  M.  599,  170  Pac.  60. 

For  the  reasons  stated,  the  cause  will  be  reversed  and 
remanded  to  the  district  court,  with  instructions  to  set 
aside  its  judgment  and  to  proceed  in  accordance  with 
this  opinion ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  HolIjOman,  D.  J.,  concur. 


TOWN  OF  GALLUP  v.  GALLUP  COLD  STORAGE  CO. 

(No.   2352.     June  18,   1920.) 
SYLLABUS    BY    THE    COURT. 
1.     Under  the  law,  as  it  exisited  in  this  state  prior  to  the 
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adoptton  ot  the  constitutional  prohibition  amendment,  the 
amount  fixed  by  municipalities  as  a  liquor  license  tee  was  not 
a  tax,  but  was  a  burden  imposed  as  the  price  of  a  privll^e. 
and  was  exacted  under  the  police  power  of  the  state.     P.   255 

2.  Fees  or  charges  for  liquor  licenses  are  not  debts  in  the 
ordlnar>'  acceptation  of  the  term.  The  only  methods  (or  the 
collection  of  such  fees  are  those  provided  by  statute:  and. 
If  the  statute  does  not  provide  for  their  collection  by  ctvil 
action,  no  such  action  can  be  maintained,  and  a  liiuor  license 
Issued  without  payment  ot  the  fee  by  the  officer  authorized 
to  issue  the  same,  upon  payment  of  the  prescribed  tee.  Is 
null  and  void.  P.   256 

Appeal  from  District  Court,  McKinley  County ; 
Baynolds,  Judge. 

Action  by  the  Towq  of  Gallup  against  the  Gallup 
Cold  Storage  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Edmund  R.  French,  of  Gallup,  Francis  C.  Wilson, 
of  Santa  Fe,  and  Damel  K.  Sadi,er,  of  Raton  for  ap- 
pellant. 

McFm,  Edwards  &  McFie,  of  Santa  Fe,  and  E.  A. 
Martin,  of  Gallup,  for  appellee. 

OPINION    or    THE    COURT. 

ROBERTS,  J.  This  suit  was  instituted  by  the  town 
of  Gallup,  a  municipal  corporation,  against  the  Gallup 
Cold  Storage  Company,  a  corporation,  to  recover  the 
sum  of  $5,080,  alleged  to  be  the  balance  due  to  said 
municipality  for  licenses  issued  to  it  by  the  defendant 
authorizing  the  sale  and  disposal  of  intoxicating  liquors 
at  wholesale  within  such  municipality  between  July  1, 
1916,  and  June  30,  1918. 

The  complaint  had  attachd  to  it  as  an  exhibit  Ordi- 
nance No.  85  of  said  town  which  fixed  the  license  fee  for 
wholesale  liquor  dealers  at  $3,000  per  annum,  payable 
lually  in  advance.  To  the  complaint  a  de- 
was  interposed  on  various  grounds,  only  one 
1  need  be  considered,  which,  briefly  stated,  was 
!feet  that,  the  ordinance  requiring  the  payment 
jenae  fee  in  advance,  the  town  authorities  were 
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without  power  to  issue  the  license  upon  credit ;  that  the 
license  so  issued  was  null  and  void  and  the  relation  of 
debtor  and  creditor  did  not  exist  between  the  munici- 
pality and  the  appellee.  The  trial  court  sustained  the 
demurrer,  and  appellant  elected  to  stand  upon  its  com- 
plaint ;  judgment  was  entered  for  appellee. 

(1)  As  the  ordinance  under  which  the  licenses  in 
question  were  issued  required  the  payment  of  the  li- 
cense fee  semiannually  in  advance,  no  authority  existed 
in  the  town  authorities  to  issue  the  license  on  credit. 
The  licenses,  thus  issued  without  the  payment  in  ad- 
vance of  the  fee  required  under  the  ordinance,  were 
void.  In  this  state,  the  amount  fixed  by  municipalities 
as  a  liquor  license  fee,  under  the  law  as  it  then  existed, 
was  not  a  tax,  but  was  a  burden  imposed  as  the  price 
of  a  privilege,  and  was  exacted  under  the  police  power 
of  the  state.  This  was  the  effect  of  the  opinions  by  this 
court  in  the  cases  of  Schwartz  v.  Town  of  Gallup,  22 
N.  M.  521,  165  Pac.  345,  and  Stalick  v.  Town  of  Gallup, 
23  N.  M.  405,  168  Pac.  707.  In  those  cases  we  held  that 
the  trial  court  was  not  authorized  to  inquire  into  the 
question  of  the  reasonableness  of  the  license  fee  exacted 
by  the  town  ordinance  for  the  privilege  of  engaging  in 
the  sale  of  intoxicating  liquor.  Had  these  ordinances 
been  revenue  measures  and  the  license  exacted  under 
the  taxing  power,  it  would,  of  course,  have  been  proper 
for  the  court  to  have  inquired  into  the  question  of  the 
reasonableness  of  the  tax.  Laid  under  the  police  power 
for  the  purpose  of  regulating,  restricting,  and,  to  a 
certain  extent,  prohibiting  the  sale  of  intoxicating  li- 
quors the  question  of  the  reasonableness  of  the  license 
fee  was  immaterial. 

In  Woollen  and  Thornton  on  Intoxicating  Liquors, 
section  491,  the  author  says : 

"Where  a  statute  requires  the  fee  for  a  license  to  be  paid 
before  it  is  issued,  it  must  be  paid  for  the  entire  period  of  the 
licenses  and  be  paid  in  advance,  or  the  license  will  be  void.  No 
officer  can  waive  such  a  provision  of  the  statute.  Payment  in 
part  is  not  sufficient,  even  pro  tanto." 


^    I 
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And  the  same  rule  would  apply  to  a  city  ordinance 
enacted  under  authority  of  a  le^slative  act. 

In  Joyce  on  Intoxicating  Liquors,  §  196,  the  author 
says: 

"As  a  general  rule,  it  is  a  condition  precedent  to  the  is- 
suance of  a  valid  license  that  the  fee  therefor  shall  be  paid  in 
advance.  A  license  issued  on  credit,  and  without  authority 
to  is  issue  it  is  held  not  to  be  voidable  merely,  but  void  in 
the  sense  that  it  may  be  assailed  even  in  a  collateral  pro- 
ceeding." 

In  the  case  of  Sandoval  v.  Meyers,  8  N.  M.  636,  45 
Pac.  1128,  the  court,  in  effect  held  that  a  liquor  license 
issued  by  a  county,  without  collection  of  the  license  in 
advance  would  be  issued  in  violation  of  law. 

In  the  case  of  Hencke  v.  Standiford,  66  Ark.  535,  52 
S.  W.  1,  the  town  ordinance  in  question  authorized  the 
issuance  of  a  liquor  license  by  the  recorder  upon  the 
applicant  filing  with  him  the  receipt  of  the  treasurer  for 
the  amount  of  money  required  to  be  paid  for  such  li- 
cense. Instead  of  paying  the  amount  in  cash  the  ap- 
plicant gave  his  note  to  the  treasurer,  and  the  license 
was  issued.  Suit  was  instituted  by  the  town  to  recover 
on  the  note.  The  court  held  that  the  license  issued 
before  the  fee  was  paid  in  cash  was  void.  Hence  there 
was  no  consideration  for  the  note. 

In  the  present  case,  if  the  action  in  assumpsit  can  be 
sustained,  clearly  there  would  be  sufficient  considera- 
tion to  give  validity  to  a  note  given  for  the  debt. 

(2)     In  the  Arkansas  Case  the  court  says: 

"Fees  or  charges  for  liqour  licenses  are  not  'debts,*  in  the 
ordinary  acceptation  of  that  term.  The  only  methods  for  the 
collection  of  such  fees  are  those  provided  by  statute;  and,  if 
the  statute  does  not  provide  for  their  colelction  by  civil  action, 
no  such  action  can  be  maintained.  Especially  could  this  not 
be  done  In  the  face  of  an  ordinance  which  provides  for  the 
payment  of  the  license  fee  before  the  license  shall  issue,  and 
prescribed  the  amount  of  the  liabilities  to  the  town,  county  or 
state  in  case  of  a  sale  without  license,  which  is  collectible  by 
criminal  procedure." 

To  the  same  effect  are  the  following  cases:    Bistine 
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V.  Clements,  31  Ind.  App.  338,  66  N.  E.  924 ;  Doran  v. 
Phillips,  47  Mich.  228,  10  N.  W.  350 ;  Spake  v.  People,  89 
111.  617 ;  McWilliams  v.  Phillips,  51  Miss.  196 ;  City  of 
Craig  V.  Smith,  31  Mo.  App.  286;  Zielke  v.  State,  42 
Neb.  750,  60  N.  W.  1010 ;  Fry  v.  Kaessner,  48  Neb.  133, 
66  N.  W.  1126 ;  U.  S.  V.  Jourden,  4  Alaska,  354 ;  U.  S.  v. 
Joiirden,  193  Fed.  986,  113  C.  C.  A.  606. 

Appellant  cites  the  following  cases  as  justifying  the 
recovery  in  this  case:  Mayor,  etc.,  of  Jersey  City  v. 
North  Jersey  Street  Ry.  Co.,  78  N.  J.  Law,  72,  73  Atl. 
609;  State  v.  Wall,  18  Idaho,  300,  109  Pac.  724;  City 
of  Lexington  v.  Wilson,  118  Ky.  221,  80  S.  W.  811 ;  City 
of  Philadelphia  v.  A.  &  P.  Tel.  Co.  (C.  C.)  109  Fed.  55; 
State  V.  Fleming,  112  Ala.  179,  20  South.  846. 

The  New  Jersey  Case  first  referred  to,  was  a  suit  by 
the  city  against  the  railway  company  for  license  fee 
due  under  an  ordinance  granting  to  the  railroad  com- 
pany the  right  to  construct  and  operate  its  road,  which*, 
it  will  be  readily  observed,  is  quite  a  different  question 
from  that  involved  in  the  issuance  of  a  liquor  license. 

The  case  of  State  v.  Wall,  supra,  arose  under  a  statute 
of  Idaho  which  specifically  provided  that  an  action 
might  be  instituted  against  any  one  required  to  take 
out  a  license  who  did  not  do  so,  and  notwithstanding 
which  they  carried  on  the  business  for  which  the  li- 
cenfie  was  required.  In  such  a  case,  of  course,  there 
could  be  no  doubt  as  to  the  right  to  maintain  such  an 
action,  where  the  license  had  not  been  obtained  and  the 
business  was  nevertheless  conducted. 

The  court  of  Appeals  of  Kentucky,  in  the  case  of  City 
of  Lexington  v.  Wilson,  supra,  considered  a  license 
required  of  the  proprietor  of  a  feed,  livery,  and  sale 
stable,  and  held  that  the  ordinance  was  adopted  for  the 
purpose  of  raising  a  revenue.  The  court  held  that  an 
action  to  recover  the  amount  due,  as  in  case  of  debt, 
could  be  maintained  on  failure  of  a  party  carrying  on 
business  to  take  out  the  license. 

The  federal  case  was  an  action  brought  by  the  city 
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of  Philadelphia  to  recover  license  fees  charged  against 
the  defendant  in  respect  of  its  poles  and  wires,  by  virtue 
of  certain  ordinances.  Clearly  a  revenue  measure,  con- 
sequently not  governed  by  the  same  principle  as  that 
involved  in  the  cases  above,  which  consider  the  ques- 
tion of  liquor  licenses. 

The  case  of  State  v.  Pleuiing,  supra,  was  decided  by 
the  Supreme  Court  of  Alabama,  and  the  court  of  that 
state  has  consistently  held  that  liquor  licenses  are  a 
tax  for  revenue. 

Under  the  authorities  we  are  required  to  hold  that 
no  right  existed  in  the  town  of  Gallup  to  recover  the 
license  fees  in  question  in  an  action  of  debt.  In  the 
briefs  filed  by  both  parties  here,  many  facts  are  re- 
ferred to  not  contained  in  the  record,  cognizance  of 
which  of  iourse  cannot  be  taken  by  the  court. 

For  the  reasons  stated,  the  judgment  will  be  affirmed ; 
and  it  is  so  ordered. 

Parker,  C.  J.,  and  Holloman,  District  Judge,  concur. 

Raynolds,  J.,  having  tried  the  case  in  the  court  be- 
low did  not  participate  in  this  opinion. 


ABO  LAND  CO.  v.  TENORIO,  SheriflF. 

(No.   2363.     June   21,   1920.) 

SYLLABITS    BY    THE    COURT. 

1.  Where  a  trustee  in  bankruptcy  elects  not  to  take  and 
c?harg:e  the  estate  with  incumbered  property  of  the  bankrupt, 
or  where  he  abandons  it,  the  property  or  rl^ht,  whatever  it  is, 
remains  in  or  revert  to  the  bankrupt.  P.   260 

2.  Where  a  trustee  in  bankruptcy  abandons  the  rigrht  to 
redeem  property  from  an  execution  sale,  such  right  passes  or 
reverts  to  the  bankrupt^  and  he  may  exercise  it.  P.   261 

Appeal  from  District  Court,  Torrance  County;  Ed 
Meachera,  Judg^e. 

Mandamus  by  the  Abo  Land  Company  against  Roman 
Tenorio,  Sheriff,  of  Torrance  County,  to  compel  the  is- 
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suance  of  a  deed.    Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

BoDET  &  BoDET,  of  Albuquerque^  for  appellant. 

R.  L.  HiTT,  of  Willard,  for  appellee. 

OPINION   OF   THE    COURT. 

RAYNOLDS,  J.  This  ease  comes  up  on  a  stipulation 
as  to  the  facts,  which  is  as  follows: 

That  the  suit  is  a  petition  for  mandamus  to  compel  the 
sheriff  of  Torrance  county,  N.  M.,  to  issue  to  the  petitioner,  the 
Abo  Liand  Company,  a  deed  for  an  undivided  two-thirds  in- 
terest in  and  to  lots  10,  11,  and  12  in  block  16  of  the  townsite 
of  Mountainair,  Torrance  county,  N.  M.,  and  a  deed  for  an 
undivided  one-half  interest  in  and  to  the  S.  W.  M  of  N.  E.  hi 
and  S.  E.  M  of  N.  W.  %  of  section  6,  township  3  north,  rangre  7 
east,  N.  M.  P.  M..  also  situated  in  said  Torrance  county,  N.  M. 

That  on  January  29,  1912,  the  Torrance  County  Savin^rs 
Bank  recovered  judgrment  in  the  above-named  court  ag^ainst 
one  Spencer  and  wife,  W.  M.  McCoy  &  Co.,  W.  M.  McCoy,  and 
J.  P.  Dunlavy.  That  on  February  1,  1916,  W.  M.  McCoy  & 
Co.,  and  W.  M.  McCoy  and  J.  P.  Dunlavy  as  individuals,  were 
adjudged  bankrupts. 

That  the  interests  in  the  lots  first  above  described  were 
scheduled  as  the  individual  property  of  W  .M.  McCoy,  and 
the  interest  in  the  property  last  above  described  was  scheduled 
as  the  property  of  J.  P.  Dunlavy. 

That  on  October  26,  1916,  the  defendant,  Roman  Tenorio, 
as  sheriff  of  Torrance  county,  under  an  execution  issued  in  the 
case  agrainst  Spencer  and  wife  et  al.,  as  aforesaid,  levied  upon 
and  sold  by  two  separate  sales  the  interests,  respectively,  in 
the  above-described  real  estate  to  the  petitioner,  the  Abo  Land 
Company  aforesaid,  and  issued  to  it  his  certificates  of  sale 
therefor.  * 

That  on  May  16,  1916,  the  trustee  in  bankruptcy  obtained 
an  order  from  the  federal  Judgre  of  New  Mexico  to  abandon 
the  interests  in  the  land  last  above  described  as  worthless 
and  .burdensome,  on  account  of  the  mortgrages  to  which  it  was 
subject,  and  for  the  trustee  to  refuse  to  take  the  same  into 
his  possession. 

That,  althougrh  all  of  said  bankrupts  have  long:  since  been 
discharged,  the  bankruptcy  case  is  still  open  and  pendinj?  in 
the  District  Court  of  the  United  States  for  New  Mexico. 

That  within  one  year  from  October  26,  1916,  the  said  J.  P. 
Dunlavy  attempted  to  redeem  the  interests  in  said  real  estate. 
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and    the   defendant   sheriff   issued    to   him   certificates   of   re- 
demption therefor. 

That  after  the  expiration  of  one  year  from  said  October 
26,  1916,  the  purchaser  of  said  two  interests  in  each  of  the 
pieces  of  real  estate  above  described,  to  wit,  the  Abo  Land 
Company,  applied  to  said  sheriff  for  a  deed  therefor,  but  he 
refused  to  issue  the  same  to  it,  because,  as  he  alleged,  the  said 
property  had  been  redeemed  from  said  execution  sales  as 
aforesaid;  hence  the  petition  for  mandamus. 

That  after  full  proofs  were  introduced  in  the  cause  the  court 
made  flndingrs  of  fact  as  aforesaid,  and  in  addition  found  that: 

"It  is  the  opinion  and  Judg^ment  of  the  court  that  as  to  the 
interest  in  the  town  lots  above  described  the  said  J.  P.  Dun- 
lavy  had  no  right  of  redemption,  as  it  was  the  individual 
property  of  W.  M.  McCoy,  and  as  to  said  interest  the  writ 
should  be  granted;  that  as  to  the  interest  in  said  property  last 
above  described,  when  the  trustee  abandoned  the  same,  J.  P. 
Dunlavy's  title  to  the  same  remained  in  him,  and  he  had  the 
right  to  redeem,  and  that  as  to  such  interest  the  writ  should 
be  denied." 

That  thereupon  a  proper  final  Judgment  was  entered  in  the 
cause,  granting  the  writ  of  mandamus  as  to  the  interest  in  the 
lots,  and  denying  it  as  to  the  interest  in  the  tract  of  land,  to 
which  each  party  duly  entered  an  objection  and  prayed  for 
and  was  granted  exceptions. 

That  thereupon  the  said  Abo  Land  Company,  as  to  that 
portion  of  the  judgment  denying  the  writ,  prayed  an  appeal  to 
the  Supreme  Court  of  the  state,  which  was  granted. 

Appellant  assigns  as  error  the  action  of  the  lower 
court,  first,  in  holding  that  a  trustee  in  bankruptcy  may 
or  can  abandon  the  property  of  the  bankrupt.  In  this 
contention  we  think  he  is  in  error. 

"It  has  long  been  a  recognized  principle  of  bankrupt  law 
that  a  trustee  is  ^ot  bound  to  take  property  of  an  onerous 
or  unprofitable  character,  or  property  which  will  be  a  burden, 
instead  of  a  benefit."  Loveland  on  Bankruptcy  (3d  Ed.)  par. 
151,  and  cases  cited. 

(1)  Appellant  further  assigns  as  error  the  holding 
of  the  trial  court  that  a  bankrupt  could  redeem  at  an 
execution  sale,  and  in  failing  to  hold  that  the  trustee 
was  the  only  one  who  had  this  right  to  redeem. 

The  Bankruptcy  Act,  as  above  shown  by  the  authori- 
ties, permits  the  trustee  to  elect  whether  he  will  take 
incumbered  property  or  not,  and  to  elect  whether  he 
will  abandon  incumbered  property  which  he  holds  in 
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his  possession.  The  cases  go  further,  and  hold  that 
where  the  trustee  has  elected  not  to  take  the  property, 
or  has  abandoned  it,  whatever  title  or  right  the  trustee 
had  reverts  to  the  bankrupt,  and  he  may  use  it. 

"Where  the  trustee  elects  not  to  take  the  property  or  rigrht 
of  the  bankrupt,  and  charge  the  estate  with  it,  the  property 
and  right,  whatever  it  is,  remains  in  the  bankrupt."  Loveland 
on  Bankruptcy  (3d  Ed.)  par.  151,  and  cases  cited. 

"Upon  abandonment  or  refusal  of  title  by  the  trustee,  the 
property  reverts  in  the  bankrupt."  Brandenburg  on  Bank- 
ruptcy (4th  Ed.)   par.  760,  at  page  552,  and  cases  cited- 

Appellant  cites  and  relies  upon  the  case  of  In  re  Light- 
hall  (D.  C.)  34,  Am.  Bankr.  Rep.  594,  221  Fed.  791,  for 
the  proposition  that  closing  an  estate  in  bankruptcy 
does  not  have  the  effect  of  transferring  *  *  title  to  the  un- 
administered  assets  which  had  vested  by  operation  of 
law  in  the  trustee  back  to  the  bankrupt."  The  case 
cited  does  not  apply  to  the  present  one,  for  it  was  found 
as  a  fact  in  that  case  that  the  trustee  had  not  aban- 
doned nor  elected  not  to  take  the  property  in  question. 
It  further  appears  that,  unlike  the  present  case,  the 
estate  had  been  closed,  and  the  question  was  whether, 
upon  the  estate  being  closed,  the  unadministered  assets 
belong  to  the  trustee,  or  had  reverted  to  the  bankrupt. 
In  this  case  the  question  is  whether  or  not,  by  an  unam- 
biguous act  of  the  trustee  in  abandoning  the  property  or 
right  in  question,  the  right  or  property  had  pas.sed  to 
the  bankrupt. 

(2)  It  is  therefore  apparent  that  the  trial  court 
properly  refused  to  issue  a  mandamus  to  the  sheriff, 
commanding  him  to  make  a  deed  to  the  appellant  for  the 
land  in  question,  where,  as  here,  the  bankrupt  had  exer- 
cised, within  a  year  from  the  date  of  the  execution  sale, 
the  right  to  redeem,  which  right  the  trustee  had  aban- 
doned. 

Finding  no  error  in  the  record,  the  case  is  therefore 
affirmed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 
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HENDERSON  et  al.  v.  DREYFUS. 

(No.   2166.      June   80,    1920.) 
SYLLABUS    BY    THE    COURT. 

1.  An  appellant  cannot,  as  a  matter  of  ri^ht,  dismiss  an 
appeal.     Such  dismissal  may  be  had  only  by  leave  of  court. 

P.   226 

2.  The  Supreme  Court  of  the  state  of  New  Mexico,  under 
the  Constitution,  holds  one  term  of  court  each  year,  commenc- 
ing  on  the  second  Wednesday  in  January,  and  such  term  oon- 
tinues  until  the  beginning  of  the  next  succeeding  term-  P.   267 

3.  The  power  of  the  court  over  its  judgments  during  the 
entire  term  at  which  they  are  rendered  is  unlimited,  and  the 
court  may,  during  such  term,  without  notice  to  the  parties, 
vacate,  modify,  or  set  aside  its  Judgments.  P.   267 

Appeal  from  District  Court,  Valencia  County; 
Mechem,  Judge. 

Action  by  Henry  Dreyfus  against  the  New  Mexican 
Printing  Company  and  Ralph  M.  Henderson.  Directed 
verdict  for  Cutting  and  verdict  for  plaintiff  for  $35,000 
against  the  New  Mexican  Printing  Company,  its  motion 
for  new  trial  granted  unless  plaintiff  remitted  the  ver- 
dict in  excess  of  $10,000,  which  remittitur  was  filed,  and 
judgment  against  the  New  Mexican  Printing  Company 
in  that  sum,  and  Ralph  M.  Henderson  its  receiver  brings 
error.  After  an  affirmance  the  appeal  was  dismissed  and 
the  opinion  withdrawn,  but  subsequently  the  case  was 
reinstated.  On  motion  to  vacate  order* of  reinstatement. 
Motion  denied. 

L.  C.  Collins,  of  Santa  Fe,  for  plaintiffs  in  error. 

OPINION    OF   THE    COURT. 

ROBERTS,  J.  A  judgment  was  rendered  against 
the  New  Mexican  Printing  Company  in  the  district  court 
of  Valencia  county  for  $10,000  in  an  action  of  libel  insti- 
tuted by  appellee  Dreyfus.  Afterwards  the  printing  com- 
pany became  insolvent,  and  Ralph  M.  Henderson  was  ap- 
pointed receiver  and  prosecuted  the  appeal.  On  the  8th 
day  of  May,  1919,  an  opinion  was  filed  by  this  court  af- 
firming the  judgment  of  the  trial  court.  For  a  full  state- 
ment of  the  facts  and  the  opinion,  see  26  N.  M.  . . ,  191 
Pac.  442. 
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Various  extensions  of  time  to  file  a  motion  for  rehear- 
ing were  granted  plaintiff  in  error,  and  the  case  was 
pending  upon  leave  to  file  such  motion,  when,  on  the 
22d  day  of  October,  1919,  upon  stipulation  of  counsel 
for  the  respective  parties,  and  at  the  earnest  solicitation 
of  counsel  for  plaintiff  in  error,  this  court  entered  an 
order  dismissing  the  appeal  and  withdrawing  the  opin- 
ion from  the  files.  On  the  next  day  there  appeared  in 
the  Santa  Pe  New  Mexican,  a  daily  newspaper  published 
and  controlled  by  the  same  parties  who  were  managing 
and  directing  its  policies  at  the  time  of  the  publication 
of  the  articles  which  gave  rise  to  the  present  action,  an 
article  with  large  and  conspicuous  headlines  which  gave 
an  incorrect  and  misleading  account  of  the  reasons  which 
prompted  this  court  to  withdraw  its  opinion  and  dis- 
miss the  action.  The  dismissal  of  the  appeal  and  the 
withdrawal  of  the  opinion,  as  stated,  were  done  upon 
the  earnest  solicitation  of  counsel  for  plaintiff  in  error 
and  as  an  act  of  grace  extended  to  such  party.  While  it 
is  true  the  parties  had  stipulated  that  the  appeal  might 
be  dismissed  and  the  opinion  withdrawn,  they,  of  course, 
had  no  control  over  the  opinion  or  the  judgment  after  it 
had  been  rendered,  save  the  right  to  enter  satisfaction 
thereof.  The  article,  published  the  next  day  by  the 
newspaper  referred  to,  gave  out  the  false  impression 
that  the  opinion  handed  down  was  erroneous,  was  a  one- 
judge  opinion,  and  was  withdrawn  by  the  court  of  its 
own  motion;  that  the  newspaper  had  won  a  great  vic- 
tory, and  the  article  was  calculated  to,  and  did,  place 
this  court  in  a  false  position.  Subsequently  both  coun- 
sel who  appeared  for  plaintiff  in  error  in  the  negotia- 
tions leading  up  to  the  dismissal  of  the  appeal  and  the 
withdrawal  of  the  opinion — ^both  of  whom  are  gentle- 
men of  the  highest  personal  and  professional  character — 
appeared  before  the  court  and  disclaimed  any  knowledge 
of  the  intention  to  publish  such  an  article,  and  with- 
drew from  further  representation  of  plaintiff  in  error. 

On  the  24th  day  of  October,  1919,  this  court,  upon 
its  own  motion  and  without  notice  to  any  of  the  parties, 
entered  the  following  order : 

"For  reasons  satisfactory  to  the  court,   the  court  now,   of 
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Its  own  motion,  sets  aside  the  order  heretofore  entered  in  this 
cause,  on,  to  wit,  the  2 2d  day  of  October,  1919,  withdrawing 
the  opinion  heretofore  filed  on  the  8th  day  of  May,  1919,  and 
dismissing  the  writ  of  error  at  the  costs  of  plaintiffs  in 
error,  and 

"It  is  ordered  that  said  cause  be  restored  to  the  docket 
of  this  court,  and  the  opinion  so  withdrawn  from  the  flies  be 
restored  to  the  files  as  the  opinion  of  this  court  in  said  cause, 
and  that  the  plaintiff  in  error  be  given  10  days'  time  within 
which  to  file  a  motion  for  rehearing." 

Thereafter,  and  prior  to  the  expiration  of  the  January, 
1919,  term  of  this  court,  plaintiff  in  error  filed  a  motion 
to  vacate  said  order,  which  stated  grounds  as  follows : 

"First.  That  said  order  of,  to  wit,  October  24.  1919.  and 
the  proceedings  of  the  court  in  making  said  order,  are  void 
and  of  no  effect,  inasmuch  as  the  same  are  and  were  among 
other  things,  beyond  the  power,  authority  and  jurisdiction  of 
the  court. 

"And  for  further  grounds  of  their  motion  and  as  further 
objections  to  said  order  and  proceedings,  and  also  as  reasons 
supporting  the  present  motion  and  each  and  every  ground  and 
point  thereof,  they  further  set  out,  allege  and  show  to  the 
court: 

"Second.  That  said  order  and  proceedings  were  made  and 
had  sua  sponte,  and  without  motion,  demand  or  request  of  any 
party  litigant  herein  or  of  any  one  authorized  to  initiate  or 
apply  for  said  proceeding  or  order. 

"Third.  That  from  and  after  the  making  of  its  said  order 
of  October  22,  1919,  this  court  became,  was,  and  ever  since  has 
remained,  without  jurisdiction  to  make  said  order  or  to  un- 
dertake said  proceedings. 

"Fourth.  That  said  opinion  so  written  had  not  become  a 
final  opinion  of  the  court  and  should  not  so  appear  on  its 
records  or  be  published  as  an  opinion  of  the  court  at  the  cost 
of  the  taxpayers  or  otherwise,  and  could  not  be  reinstated 
after  being  withdrawn  as  aforesaid. 

"Fifth.  That  said  opinion,  being  withdrawn  as  aforesaid, 
became  of  no  virtue  nor  effect,  and  that  said  cause  having 
been  terminated  by  the  action  of  the  parties  thereto  there  was 
no  pending  cause  between  them  in  which  an  opinion  could 
or  should  be  filed. 

"Sixth.  That  said  order  and  proceedings  were  not  made  or 
had  to  correct  any  clerical  or  other  error  or  any  inadvertence 
or  mistake,  but  that  the  order  of,  to  wit,  October  22,  1919, 
duly  and  properly  expressed  the  decision  and  intent  of  the 
court  and  duly  and  properly  carried   out   the  stipulation  and 
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agrreement  of  the  parties  and  fixed  the  rigrhts  and  status 
thereof  in  accordance  therewith  and  as  they  were  lawfully 
entitled  to  have  them  fixed  and  remain  and  that  the  court 
could  not  lawfully  place  them  ag-ain  in  the  position  of  litigrants. 

"Seventh.  That  said  order  and  proceedings  were  made  and 
had  without  notice  to  these  movants  and  without  opportunity 
to  be  heard  wherefore,  as  well  as  for  all  of  the  reasons  set  out 
above,  movants  were  deprived  of  liberty  and  property  without 
due  process  of  law  and  in  violaion  of  the  provisions  of  the 
fifth  amendment  of  the  Constitution  of  the  United  States  of 
America  in  that  behalf  provided,  and  in  violation  of  the 
provisions  of  section  1  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  of  America  in  that  behalf 
provided,  and  in  violation  of  the  provisions  of  section  4  of 
article  2  of  the  Constitution  of  the  state  of  New  Mexico,  pro- 
viding that  all  persons  have  an  inherent  and  inalienable  right 
of  enjoying  and  defending  life  and  liberty,  of  acquiring,  pos- 
sessing and  protecting  property  and  of  seeking  and  obtaining 
safety  and  happiness,  and  of  section  18  of  article  2  of  the 
Constitution  of  the  state  of  New  Mexico,  providing  that  no 
person  shall  be  deprived  of  liberty  or  property  without  due 
process  of  law  nor  shall  any  person  be  denied  the  equal  pro- 
tection of  the  laws,  and  especially  and  particularly  because 
under  and  by  virtue  of  the  said  constitutional  provisions  and 
each  of  them,  all  persons  are  entitled  to  discontinue,  cease  and 
determine  litigation  pending  between  them  and  set  their  con- 
troversies at  rest  not  only  in  fact,  but  also  upon  the  records  of 
the  court,  upon  such  terms  and  conditions  as  they  may 
stipulate,  subject  only  to  such  approval  and  control  of  the 
courts  as  may  be  necessary  or  requisite  (if  any)  for  their  pro- 
tection and  for  the  protection  of  their  jurisdiction,  preroga- 
tives and  rights,  which  approval  and  consent  was  in  the  instant 
case  duly  and  fully  had  and  given  and  all  such  protection  fully 
afforded  by  the  said  order  of  October  22tl,  1919,  and  for  the 
proceedings  upon  which  same  was  founded,  to  which  reference 
has  heretofore  been  made,  after  which  jurisdiction  of  this 
Honorable  court  In  said  matter  ceased  and  determined  and 
thereafter  it  became  and  ever  since  has  remained  without 
Jurisdiction  or  power  to  make  the  said  order  of,  to  wit,  October 
22,  1919,  or  to  take  the  proceedings  upon  which  the  same  was 
based.'* 

Plaintiff  in  error  does  not  here  question  the  propriety 
of  the  court 's  action,  but  stands  solely  upon  the  proposi- 
tion that  the  court  had  lost  jurisdiction  of  the  case  and 
the  parties  and  had  no  further  control  over  its  judg- 
ment; hence  further  attention  need  not  be  given  to  the 
reasons  which  prompted  the  action  taken. 

The  motion  was  argued  by  plaintiff  in  error  under 
two  propositions  of  law  which  were  stated  as  follows : 
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"(1)  The  parties  had  a  rigrht  to  dismiss  the  appeal,  espe- 
cially with  the  consent  and  approval  of  the  court,  and  after 
such  dismissal  the  court  had  no  jurisdiction  of  the  case. 

"(2)  The  order  of  October  24th,  by  which  the  court  sought 
to  have  the  dismissal  set  aside  and  to  restore  the  appeal  with- 
out notice  to  the  plaintiffs  in  error,  constituted  a  deprivation 
of  liberty  and  propery  without  due  process  of  law." 

In  support  of  the  first  proposition,  counsel  cites  the 
cases  of  Westerfield  v.  Rogers,  174  N.  Y.  230,  66  N.  E. 
813,  and  Cline  Piano  Co.  v.  Sherwood,  57  Wash.  239, 
106  Pac.  742,  and  2  R.  C.  L.  168.  These  authorities, 
however,  do  not  go  to  the  extent  claimed  for  them  by 
counsel.  The  New  York  case  was  where  the  Appellate 
Division  dismissed  an  appeal  and  as  part  of  the  same 
oi'der  attempted  to  vacate  and  set  aside  the  judgment 
appealed  from.  The  court  of  appeals  held,  and  correct- 
ly, that  it  could  not  in  the  same  judgment  dismiss  an 
appeal — which  of  course  deprived  the  court  of  jurisdic- 
tion over  the  judgment,  and  at  the  same  time  vacate  and 
set  aside  the  judgment  appealed  from.  The  Washing- 
ton case  simply  held  that  the  parties  may  settle  and 
satisfy  the  debt  pending  entry  of  judgment. 

(1)  The  authorities  are  uniform  to  the  effect  that  an 
appeal  cannot  be  dismissed  except  on  leave  of  court, 
and  that  an  appellant  cannot,  as  a  matter  of  right,  dis- 
miss an  appeal.  JIany  authorities  to  this  effect  will  be 
found  collected  in  4  C.  J.  564.  In  6  Ency  P.  &  P.  870, 
it  is  said : 

"The  court  exercises,  under  ever>'  form  of  proceduce.  a 
latent  discretion  of  the  aUowance  or  denial  of  a  voluntary 
termination  of  the  suit  by  the  plaintiff." 

The  discretion  of  the  court,  of  course,  cannot  be  used 
arbitrarily  or  in  defiance  of  the  rights  of  the  plaintiff. 
The  court  has,  however,  undoubted  control  over  the  right 
of  dismissal  and  discretion  to  grant  or  refuse  the  right, 
which  of  course  is  a  judicial  discretion,  and  the  right 
to  refuse  the  dismissal  should  not  be  exercised  save  upon 
justifiable  grounds.  Here  at  the  time  the  stipulation  for 
a  dismissal  of  the  appeal  was  filed  the  judgment  of  the 
trial  court  had  been  affirmed  and  an  opinion  filed.  The 
parties  could  have  satisfied  the  judgment,  but  of  course 
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had  no  control  over  the  opinion  of  this  court  and  no 
right  to  direct  the  court  to  withdraw  the  judgment.  The 
setting  aside  of  the  judgment  and  the  withdrawing  of 
the  opinion,  as  heretofore  stated,  were  acts  of  grace  ex- 
tended tv>  the  parties  by  the  court. 

The  second  proposition  urged  by  plaintiff  in  error  is 
discussed  under  two  heads  in  the  brief  filed :  First,  that 
a  failure  of  the  court  to  give  notice  of  its  intended  action 
was  a  deprivation  of  liberty  and  property  witTiout  due 
process  of  law;  second,  that  the  court  had  no  power, 
either  with  or  without  notice,  to  set  aside  the  order  of 
dismissal.  Many  cases  are  cited  discussing  due  process 
of  law,  which  of  course  has  a  well-known  and  understood 
meaning,  and  would  be  applicable  if,  under  the  circum- 
stances, plaintiff  in  error  was  entitled -to  notice. 

(2)  We  will  discuss  both  propositions  together  as 
they  are  directly  related  here.  The  Constitution  of  the 
state  provides  (section  7^  art.  6)  that — 

•*The  Supreme  Court  shall  hold  one  term  each  year,  com- 
mencing on  the  second  Wednesday  in  January,  and  shall  be  at 
all  times  in  session  at  the  seat  of  government/' 

The  order  of  dismissal  was  entered  on  the  22d  day  of 
October,  1919,  and  the  order  setting  aside  the  same  was 
entered  on  the  24th  day  of  the  same  month ;  hence  both 
orders  were  entered  at  the  same  term  of  court. 

(3)  In  Freeman  on  Judgments  (4th  Ed.)  §  90,  the 
author  says :    * 

"The  power  to  vacate  judgrments  was  conceded  by  the  com- 
mon law  to  all  its  courts.  This  power  was  exercised  in  a  great 
variety  of  circumstances,  and  subject  to  various  restraints. 
The  practice  in  the  different  states  is,  in  many  respects,  so 
conflicting:  that  few  rules  can  be  laid  down  as  universally 
applicuble.  One  rule,  however,  is  undoubted.  It  is,  that  the 
power  of  a  court  over  its  judg-ments,  during  the  entire  term 
at  which  they  are  rendered,  is  unlimited.  Every  term  con- 
tinues until  the  call  of  the  next  succeeding  term,  uuless  previ- 
ously adjourned  sine  die.  Until  that  time  the  judgment  may 
be  modified  or  stricken  out." 

The  Supreme  Court  of  the  United  States,  in  the  case 
of  Ex  parte  Lange,  18  Wall.  163,  21  L.  Ed.  872,  said : 
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"The  greneral  power  of  the  court  over  its  own  judgrments, 
orders,  and  decrees,  in  both  civil  and  criminal  cases,  during: 
the  existence  of  the  term  at  which-  they  are  first  made,  is  un- 
deniable."    Goddard  v.  Ordway,  101  U.  S.  745,  25  L.  Ed.  1040. 

In  the  latter  ease  the  court  said : 

"As  a  part  of  the  'roll  of  that  term,"  they  are  deemed  to  bo 
*in  the  breast  of  the  court  during  the  whole  of  the  term.*  " 

See,  also,  Aetna  Life  Ins.  Co.  v.  Board  of  County 
Commissioners,  79  Fed.  575,  25  C.  C.  A.  94.  In  the  case 
of  Smith  V.  Perkins,  124  Mo.  50,  27  S.  W.  574,  the  court 
held  that  a  circuit  court  could,  of  its  own  motion  set 
aside  a  judgment  rendered  by  it  at  the  same  term,  and 
take  the  case  under  advisement. 

In  the  ease  of  Durre  v.  Brown,  7  Ind.  App.  127,  34 
N.  E.  577,  the  control  of  the  court  over  its  judgments 
during  the  same  term  is  exhaustively  and  ably  discussed. 
The  t*6aH  said : 

"The  theory  of  the  law  is  that  courts  have  full  and  complete 
control  of  the  record  of  their  proceedings  during  the  entire 
term  at  which  such  proceedings  are  had,  and  during  the  term, 
the  court  may,  for  good  cause  shown,  correct,  modify,  or 
vacate  any  of  its  judgments.  Any  proceeding  in  a  court  is  in 
fieri  until  the  close  of  the  term.  VtThen  the  parties  are  once 
rightfully  in  court,  its  jurisdiction  over  them  continues  with- 
out further  notice  as  long  as  any  steps  can  be  rightfully  taken 
in  the  cause.  Burnside  v.  Ennis,  43  Ind.  411;  Knight  v.  State, 
70  Ind.  375;  McClelan  v.  Binkley,  78  Ind.  503;  Stout  v.  Duncan, 
87  Ind.  383;  Chicago,  etc,  R.  W.  Co.  v.  Johnston,  89  Ind.  88. 

"It  is  for  these  reasons  that  no  notice  is  required  when  the 
motion  is  made  during  the  term.  After  the  term  has  closed, 
and  the  proceedings  have  ceased  to  be  in  flei^,  no  legal  steps 
can  be  taken  against  any  party  who  has  a  substantial  interest 
in  them,  except  after  notice  given." 

This  case  and  the  authorities  therein  cited  conclu- 
sively dispose  of  both  contentions  urged  by  plaintiff  in 
error.  The  proceeding  being  in  fieri  until  the  close  of 
the  term,  no  notice  was  required  to  be  given  the  parties 
as  to  the  contemplated  action  of  the  court.  They  were 
supposed  to  be  present  in  court  and  cognizant  of  all 
proceedings  taken  in  the  case  during  the  term. 

Plaintiff  in  error  cities  the  following  cases  which,  it  is 
contended,  hold  that  the  court  had  not  the  power  to 
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vacate  the  order  of  dismissal  and  reinstate  the  case  with- 
out notice :  Green  v.  Driskell,  99  Ga.  624,  25  S.  E.  938 ; 
Johnson  v.  First  National  Bank  of  Whiting  (Ind.  App.) 
117  N.  E.  676;  Goodrich  v.  Huntington,  11  111.  646; 
Collins  V.  McBlair,  29  App.  D.  C.  354 ;  Karrick  v.  Wet- 
more,  22  App.  D.  C.  487. 

In  the  Georgia  case  the  following  quotation  from  the 
syllabus  will  show  that  the  order  vacating  the  judgment 
was  made  after  the  term  had  expired : 

"An  order  grranted  thereafter  in  vacation,  and  without  noticfe 
to  the  opposite  parties  or  their  counsel,  by  the  terms  of  which 
the  Judgment  of  dismissal  is  vacated  and  a  reinstatement  of 
the  case  directed,  is  void.*' 

In  the  case  of  Johnson  v.  First  National  Bank,  supra, 
the  order  redocketing  an  action  theretofore  dismissed 
was  made  at  a  subsequent  term. 

In  the  case  of  Goodrich  v.  Huntington,  supra,  an 
order  of  dismissal  was  entered.  Afterwards,  and  dur- 
ing the  same  term,  without  setting  aside  the  order  of 
dismissal,  the  court  proceeded  to  render  a  judgment 
at  the  instance  of  the  plaintiff.  The  court  simply  held 
that  the  judgment  was  void  because  made  after  the 
order  of  dismissal  had  been  entered  and  without  first 
setting  aside  the  order  of  dismissal. 

The  case  of  Collins  v.  McBlair,  supra,  is  not  in  point. 
That  was  an  action  in  the  nature  of  a  creditor's  bill 
to  subject  to  sale  the  interest  of  one,  in  certain  lands  in 
satisfaction  of  two  judgments.  The  following  quota- 
tion from  the  syllabus  clearly  shows  the  inapplicability 
of  this  case  to  the  point  here  under  discussion : 

"Scire  facias  to  renew  a  former  judgment  is  a  judicial  writ, 
expiring:  within  a  year  and  a  day  from  its  issuance,  although 
it  may  be  converted  into  an  action  by  appearance  and  plea 
by  the  defendant;  and  where  the  defendant  does  not  appear, 
and  the  plaintiff  fails  to  obtain  a  flat  thereon  within  that 
period,  the  proceeding  is  discontinued;  and  a  subsequent  flat, 
without  a  new  writ,  before  the  expiration  of  twelve  years  from 
the  last  renewal  of  the  judgment,  Will  not  bind  the  defendant." 

Neither  is  the  case  of  Karrick  v.  Wetmore,  supra,  in 
point.    We  quote  from  the  syllabus  as  follows : 
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"A  suit  begun  in  the  name  of  a  deceased  plaintiff  is  a 
nullity,  and  under  District  of  Columbia  Code,  §  39 9«  allowing: 
amendments  in  'pending'  cases,  a  declaration  in  such  a  suit 
cannot  be  amended  by  sybstituting  as  plaintiff  the  administra- 
tor, even  though  that  section  of  the  Code  should  be  liberally 
interpreted." 

For  the  reasons  stated,  we  conclude  that  at  the  time 
the  order  of  October  24  was  entered  vacating  and  set- 
ting aside  the  order  of  dismissal,  this  court  had  fall 
control  over  the  judgment  theretofore  entered,  and  no 
notice  to  plaintiff  in  error  of  its  action  was  necessary. 

For  these  reasons  the  application  to  set  aside  the 
order  of  reinstatement  will  be  denied,  and  it  is  so 
ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


MURPHY  V.  HALL  et  al. 

(No.    2328.      July    1.,    1920.) 
SYT.LABUS    BY    THE    COURT. 

1.  When  findingrs  of  fact  are  not  requested  in  a  case  tried 
by  the  court  and  no  findings  are  made  by  the  court,  except  a 
general  finding  for  the  plaintiff,  and  counsel  for  the  defendant 
in  no  way  or  manner  calls  attention  of  the  trial  court  to  any 
claimed  jerror  in  the  findings,  and  makes  no  objection  to  the 
same,  or  to  the  failure  of  the  court  to  make  specific  findings 
of  fact,  such  party  so  failing  to  object  cannot  raise  the  ques- 
tion that  the  evidence  fails  to  warrant  an  assumed  finding  for 
the  first   time  in   the  appellate   court.  P.   272 

2.  Where  the  findings  made  by  a  trial  court  are  erroneous 
because  not  in  accordance  with  the  evidence,  it  is  the  duty  of 
the  party  aggrieved  thereby  to  call  the  court's  attention  to  the 
error  and  seek  its  correction   there.  P.   272 

Appeal  from  District  Court,  Bernalillo  County; 
Raynolds,  Judge. 

Suit  by  F.  A.  Murphy  against  J.  W.  Hall  and  others 
for  an  injunction.  Decree  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

BuRKHART  &  CoORS,  of  Albuqucrque,  and  Grimm, 
Wheeler,  Elliott  &  elAY,  of  Cedar  Rapids,  Iowa,  for 
appellants. 
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John  F.  Simms,  of  Albuquerque,  and  Hibbard  & 
Kleindienst,  of  Los  Angeles,  Cal.,  for  appellee. 

OPINION    OF    THE    COURT. 

ROBERTS,  J.  This  action  was  instituted  in  the  court 
below  by  appellee  against  the  appellants  to  enjoin  them 
from  refusing  to  recognize  him  as  a  member  of  the 
Order  of  Railway  Conductors  of  America  and  afi  a  mem- 
ber of  the  Mutual  Benefit 'Department  of  such  order. 

\ppellee  set  forth  in  his  complaint  facts  showing 
that  he  had  been  expelled  from  the  order,  and  that  he 
had  exhausted  all  the  remedies  available  to  him  under 
the  constitution  and  by-laws  of  the  order;  that  he  had 
a  property  right  in  his  membership  therein,  in  that  by 
virtue  of  such  membership  he  carried  a  policy  of  life 
insurance  in  the  Mutual  Benefit  Department  of  such  or- 
ganization, the  continuance  and  validity  of  which  were 
dependent  upon  his  retaining  his  membership  in  the 
Order  of  Railway  Conductors  of  America.  He  was  ex- 
pelled because  he  had  participated  in  a  meeting  held  at 
Albuquerque  on  the  26th  day  of  April,  1916,  by  individ- 
ual Uierabers  of  the  four  railroad  brotherhoods,  at  which 
certain  action  was  taken  relative  to  demands  for  in- 
creased wages.  The  members  present  at  this  meeting 
appointed  a  committee,  of  which  appellee  was  one,  to 
write  a  letter  to  other  members  of  the  various  organiza- 
tions employed  on  the  Santa  Fe  Railroad,  which  wa« 
done.  Appellee  was  expelled,  as  stated,  and  in  his  com- 
plaint herein  set  up  that  the  order  of  expulsion  was 
illegal  and  invalid  upon  seven  different  grounds,  as 
follows : 

*'(1)  That  no  adequate  or  sufficient  charges  were  preferred 
against  plaintiff,  In  that  plaintiff  was  not  charged  with  the 
comniission  of  any  offense  under  the  constitution  and  statutes 
of  said  order. 

"(2)  That  no  proper  certified  copy  of  the  charges  preferred 
against  plaintiff  were  ever  served  upon  him  as  required  by 
section  31,  or  any  other  section  of  the  constitution  and  stat- 
utes of  the  order. 

**(3)     That  plaintiff  was  not  accused  by  a  member  of  said 
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order  as  required  by  section   31,  or  any  other  section   of  the 
constitution  and  statutes  thereof. 

"(4)  That  the  proeeedingrs  whereunder  and  whereby 
plaintiff  was  expelled  from  said  order  and  said  division  No. 
389  included  a  former  trial  by  the  last-named  division,  at 
which  trial  plaintiff  was  acquitted  of  the  charges  brought 
against' him.  That  thereafter  an  appeal  was  taken  from  said 
decision  by  Division  No.  602  of  said  order,  to  the  president, 
who  reversed  the  same  and  directed  that  a  new  trial  be  had 
before  Division  No.  287.  That  said  appeal  was  irregular  and 
of  no  effect  for  the  reason  th^t  no  provision  is  made  in  the 
constitution  or  statutes  of  the  order  allowing  an  appeal  to  be 
taken  from  the  decision  of  the  division  having  original  juris- 
diction by  other  than  a  member  of  said  order.  That  said  ap- 
peal by  said  Division  No.  602  was  prejudicial  to  plaintiff. 

"(5)  That  there  existed  in  the  minds  of  the  members  of 
Division  No.  287  who  tried  and  expelled  plaintiff  a  bias  and 
prejudice  against  plaintiff.  That  said  members  believed  that 
they  had  been  instructed  by  the  acting  president  of  the  order 
to  expel  plaintiff,  and  that  it  was  their  duty  to  do  so  regardless 
of  their  private  opinions.  That  by  reason  of  the  bias  and 
prejudice  of  the  members  of  said  division,  plaintiff  did  not 
receive  a  fair  and  impartial  trial,  but  that  result  of  said  trial 
was  reached  through  the  bias,  prejudice  and  caprice  of  the 
members  of  said  division  and  of  the  officers  of  said  order. 

"(6)  That  no  evidence  was  produced  at  the  alleged  trial 
of  plaintiff  to  prove  the  commission  of  the  said  alleged  offense 
with  which  plaintiff  was  charged. 

*'(7)  That  the  witnesses  who  testified  at  said  trial  were 
not  sworn  to  tell  the  truth  in  accordance  with  the  provisions 
of  section  31  of  the  statutes  of  said  order  wherein  it  is  required 
that  witnesses  be  given  the  following  oath:  'You  do  solemnly 
affirm  upon  your  honor  as  a  member  of  the  Order  of  Railway 
Conductors  that  the  evidence  you  shall  give  in  this  case, 
wherein  Brother  C.  D.  is  defendant,  shall  be  the  truth  and 
nothing  but  the  truth.'  " 

(1,  2)  Issue  was  joined,  and  evidence  was  heard  by 
the  court.  The  court  was  not  requested  to  make  find- 
ings of  fact  or  to  state  conclusions  of  law,  and  no 
tendered  findings  of  any  kind  whatsoever,  by  either 
party,  were  presented  to  the  court.  Only  a  general 
finding  or  a  conclusion  of  law  was  stated,  namely,  that 
the  court  **find  the  equities  of  the  case  in  favor  of  the 
plaintiff,''  and  a  judgment  was  entered  granting  the 
appellee  the  relief  prayed  in  the  complaint.  The  only 
exception  taken  was  as  follows: 
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"To  the  foregoing:  judgment,  and  all  thereof,  the  defendants 
and  each  of  them  by  their  counsel  except." 

Appellants  in  this  court  assume  that  the  court  found 
that  the  evidence  sustained  the  invalidity  of  the  order 
of  expulsion  on  each  of  the  grounds  stated  in  the  com- 
plaint. We  make  this  statement,  because,  in  their  as- 
signments of  error  and  in  stating  their  points,  it  is 
charged  that  the  court  found  that  the  order  of  expul- 
sion was  invalid  on  each  of  the  grounds  stated  in  the 
complaint,  and  above  set  out.  That  is  to  say,  without 
any  finding  made  by  the  court,  they  assume  that  the 
court  so  found.  It  was  the  duty  of  counsel  in  the  court 
below  to  have  requested  such  findings  as  they  believed 
the  evidence  warranted,  favorable  to  their  contention, 
or  by  appropriate  objections  or  exceptions  have  di- 
rected the  attention  of  the  court  to  any  error  which,  in 
their  judgment,  the  court  was  committing.  We  have 
set  out  the  only  attempt  on  the  part  of  appellants  to 
call  the  attention  of  the  trial  court  to  the  fact  that  they 
were  dissatisfied  with  this  action. 

It  will  be  noted  that  counsel  were  not  complaining 
of  the  findings  made  by  the  court  or  to  the  conclusions 
of  law,  but  only  were  finding  fault  with  the  judgment. 
The  exception  is : 

"To  the  foregroingr  judgment,  and  all  thereof,  the  defend- 
ants and  each  of  them  by  their  counsel  except." 

This,  under  the  •  circumstances,  as  stated  by  Mr. 
Justice  Parker,  speaking  for  the  court,  in  the  case  of 
Pullen  V.  Fullen,  21  N.  M.  212,  153  Pac.  294,  conveyed 
no  intimation  that  the  decree  was  erroneous,  or,  if  so, 
upon  what  ground.    The  exception  there  was : 

"To  which  decree.  Judgment,  and  orders  defendant  then  and 
there  duly  excepts." 

In  this  court  it  was  argued  in  that  case  that  the 
overwihelming  weight  of  evidence  supported  the 
charges  of  defendant  by  way  of  recrimination,  and  that 
the  decree  for  that  reason,  awarding  the  divorce  was 
erroneous. 
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In  this  case  it  is  argued  that  the  findings  by  the 
court  are  erroneous  in  that  there  was  no  sufficient  evi- 
dence to  support  the  same.  In  the  case  of  State  ex  rel. 
Baca  V.  Board  of  Commissioners,  22  N.  M.  502,  165  Pac. 
213,  Mr.  Justice  Hanna,  speaking  for  the  court,  said : 

"It  is  a  fundamental  rule  of  appellate  practice  and  pro- 
cedure that  an  appellate  court  will  consider  only  such  ques- 
tions as  were  raised  in  the  court  below." 

There  no  exceptions  were  taken  to  the  final  judg- 
ment until  after  the  same  had  been  entered. 

In  the  case  of  Blacklock  v.  Fox,  25  N.  M.  391,  183  Pac. 
402,  the  rule  announced  in  the  Fullen  Case  was  ap- 
proved, and  the  court  said : 

"The  question  of  whether  there  is  sufficient  evidence  to  sup- 
port a  material  finding  may  be  raised  in  any  appropriate  man- 
ner, such,  for  example,  as  by  a  demurrer  to  the  evidence,  or 
by  a  motion  for  nonsuit  or  dismissal,  or  by  an  objection  in- 
terposed to  the  objectionable  finding  on  the  ground  that  there 
is  no  •  •  ♦  evidence  to  support  it  or  by  an  exception  to 
the  finding  on  such  ground.  The  essential  thing  is  that  the 
attention  of  the  trial  court  should  be  called  to  the  fact  that  It 
is  committing  error  in  making  the  finding,  pointing  out  where- 
in the  finding  is  erroneous." 

It  is  further  stated : 

"In  this  case  no  objection  was  made  to  the  findings  or  judg- 
ment of  the  court,  nor  were  any  proceedings  taken  to  secure 
a  ruling  of  the  district  court  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  findings  or  judgment." 

The  court  also  quoted  the  general  rule  as  stated  in 
3  C.  J.  836,  as  follows; 

"The  general  rule  is  that  a  question  of  sufficiency  of  evidence 
to  authorize  submission  of  the  case  or  the  defense  to  the 
jury,  or  to  support  the  verdict,  findings,  or  judgment,  must  be 
raised  by  proper  objections  in  the  trial  court,  and  will  not  be 
considered  if  raised  for  the  first  time  on  appeal;  and  in  many 
jurisdictions,  although  not  in  all,  it  is  held  that  the  question  of 
law  whether  there  is  any  evidence  tending  to  support  the 
verdicft,  findings,  or  judgment  cannot  be  raised  for  the  first 
time  on  appeal." 

And  in  the  recent  case  of  Sandoval  v.  Unknown  Heirs 
of  Vigil,  25  N.  M.  536,  185  Pac.  282,  we  said ; 

"Where  findings  made  by  the  trial  court  are  erroneous  be- 
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cause  not  in  accordance  with  the  evidence,  it  is  the  duty  of 
the  party  aggrieved  thereby  to  call  the  court's  attention  to  the 
error  and  seek  its  correction  there." 

In  view  of  these  former  decisions  of  this  court,  it  is 
apparent  that  appellants  present  no  question  which 
this  court  can  review,  as  to  the  suflSciency  of  the  find- 
ings made  by  the  trial  court,  or  the  evidence  supporting 
the  same. 

This  leaves  in  the  case  only  certain  minor  objections 
made  to  the  reception  and  exclusion  of  certain  evidence. 
The  trial  coiirt  having  made  no  specific  findings,  it  is 
impossible  for  this  court  to  determine  whether  or  not 
there  was  error  in  the  reception  and  exclusion  of  the 
evidence  set  forth  in  the  assignments  of  error.  This 
evidence  only  went  to  certain  of  the  grounds  upon 
which  the  expulsion  was  claimed  to  have  been  illegal, 
and  may  have  been  wholly  irrelevant  as  to  the  de- 
termining issue  in  the  case.  For  this  reason  the  action 
of  the  court  will  not  be  considered  here. 

For  the  reasons  stated,  the  judgment  will  be  afiirmed, 
and  it  is  so  ordered. 

Parker,  C.  J.,  concurs. 

Raynolds,  J.,  having  heard  the  case  below,  did  not 
participate  in  this  opinion. 


JARAMILLO  et  al.  v.  JARAMILLO  et  al. 

(No.    2343.     July    1,    1920.) 

(Rehearing  denial  July  22,   1920.) 

SYLLABUS    BY    THE    COURT. 

The  findings  of  the  trial  court  will  not  be  disturbed  where 
there  is  substantial  evidence  to  support  them. 

Appeal  from  District  Court,  Valencia  County;  Ryan, 
Judge. 

Suit  by  Jose  Angel  Jaramillo,  administrator  of  the 
Estate  of  Narcisco  Pino,  deceased,  and  others,  against 
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Julian  JaramiQlo  and  others.    Judgment  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 

RoDEY  &  RoDEY  and  Felix  Baca,  all  of  Albuquerque, 
for  appellants. 

Isaac  Barth  and  T.  J.  Mabry,  both  of  Albuquerque, 
for  appellees. 

OPINION    OF    THE    COURT. 

ROBERTS,  J.  This  suit  was  instituted  in  the  court 
below  by  the  administrator  of  the  estate  of  Nareiso 
Pino,  deceased,  and  certain  of  his  heirs  at  law,  against 
the  appellees  to  cancel  a  deed  which  Julian  Jaramillo 
claimed  was  executed  and  delivered  to  him  by  Pino  in 
his  lifetime.  JaramiUlo,  the  appellee,  was  alleged  to 
have  conveyed  the  real  estate  in  question  to  his  co- 
appellee,  Eliseo  Barela;  that  the  deed  under  which  ap- 
pellee Jaramillo  claimed  was  a  forgery;  and  that  ap- 
pellee Barela  had  full  knowledge  of  the  forgery  at  the 
time  he  purchased  said  real  estate.  The  forgery  was 
denied  by  appellees. 

On  behalf  of  appellants,  Mr.  W.  M.  Tipton  testified 
as  an  expert  on  handwriting  that  the  signature  to  the 
deed  in  question  was  not  the  signature  of  Nareiso  Pino, 
but  that  the  same  was  forged,  and  by  enlarged  photo- 
graphs of  admittedly  genuine  signatures  and  the  signa- 
ture in  question,  attempted  to  demonstrate  to  the  court 
the  fact  of  the  alleged  forgery. 

On  behalf  of  appellees,  three  witnesses,  testified  that 
they  had  known  the  deceased,  Pino,  for  many  years; 
that  they  were  well  acquainted  with  his  signature,  had 
transacted  business  with  him;  and  that  the  signature 
to  the  deed  was  the  genuine  signature  of  Nareiso  Pino. 
The  officer  who  took  the  acknowledgement  to  the  deed 
and  the  witnesses  were  dead. 

The  trial  court  elected  to  believe  the  three  nonexpert 
witnesses  and  entered  judgment  dismissing  the  com- 
plaint. 
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The  only  question  presented  upon  this  appeal  is  the 
finding  by  the  court  that  the  si^ature  to  the  deed  was 
not  a  forger^',  and  counsel  for  appellants  argued,  with 
much  earnestness,  that  the  trial  judge  should  have  be- 
lieved the  testimony  of  the  expert,  by  reason  of  the 
claimed  clear  demonstration,  which  he  made,  that  the  al- 
leged signature  was  a  forgery. 

There  was  a  conflict  in  the  evidence,  and  the  finding 
that  the  deed  was  not  a  forgery  is  supported  by  sub- 
stantial evidence.  It  has  been  consistently  held  by  this 
court  that,  where  the  findings  of  the  trial  court  are 
supported  by  substantial  evidence,  such  findings  will 
not  be  disturbed  on  appeal.  Bush  v.  Fletcher,  11  N.  M. 
555,  70  Pac.  559 ;  James  v.  Hood,  19  N.  M.  234,  142  Pac. 
162;  Trauer  v.  Meyers,  19  N.  M.  490,  147  Pac.  458; 
Locke  V.  Murdoch,  20  N.  M.  522,  151  Pac.  298,  L.  R. 
A.  1917B,  267. 

Appellants  cite  several  cases  holding  that  a  verdict 
of  a  jury,  based  solely  upon  expert  testimony  as  to 
handwriting,  will  not  be  disturbed  on  appeal,  even 
though  eyewitnesses  testify  contrary  to  the  expert. 
Such  cases,  however,  aflford  no  warrant  for  this  court 
overturning  the  findings  of  the  trial  judge  in  this  case. 
He  saw  all  the  witnesses,  heard  them  testify,  observed 
their  demeanor  on  the  witness  stand,  and  elected  to 
believe  the  nonexpert.     This  was  within  his  province. 

For  the  reasons  stated  the  judgment  will  be  affirmed, 
and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


BOND-CONNELL  SHEEP  CO.  v.  MIERA  et  al 
In  re  MIERA 'S  ESTATE. 

(No.   2349.     July   1.    1920.) 
SYLT.ABITS    BY    THE    COURT. 
Contract   for  purchase  of  sheep  construed. 
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Appeal  from  District  Court,  Sandoval  County : 
Raynolds,  Judge. 

Action  by  the  Bond-Connell  Sheep  Company  against 
V.  S.  Miera  and  others,  as  administrators  with  will 
annexed  of  the  estate  of  E.  A.  Miera,  decease«l.  Judg- 
ment for  plaintiff,  and  defendants  appeal.    Affirmed. 

A.  B.  Renehan,  of  Santa  Pe,  for  appellants. 

A.  B.  McMiLLEN,  of  Albuquerque,  for  appellee. 

OPINION    OF    THE    COURT. 

ROBERTS,  J.  On  March  11,  1916,  E.  A.  Miera,  of 
Cuba,  New  Mexico,  signed  the  following  contract: 

•SHEEP  CONTRACT. 

••Albuquerque,    N.    M.,    March    11,    1916. 

"This  is  to  certify  that  I  have  this  day  sold  to  Bond-Connell 
Sheep  &  Wool  Company,  or  their  representative,  of  Al- 
buquerque, N.  M.,  not  less  than  5,000  to  8,000  head  of  unshorn 
lambs  out  of  my  flocks,  and  what  I  purchase  and  all  the  lambs 
I  sell,  Navajo  Lambs  not  included  in  this  contract,  earmarked, 
at.  the  price  of  seven  cents  per  pound  to  be  delivered  f.  o.  b. 
cars,  weighing  and  inspection  fees  paid,  at  Lamy,  N.  M.,  be- 
tween the  15th  day  of  Nov.,  1916,  and  the  20th  day  of  Nov., 
1916,  at  the  option  of  the  buyers  and  subject  to  the  railroad 
company  furnishing  cars  (seller  to  hold  lambs  at  their  own 
expense  until  cars  are  furnished).  Said  lambs  to  be  free  from 
body  wrinkles,  from  scab  and  all  other  diseases,  and  to  pass 
both  U.  S.  government  and  state  inspections.  I  further  agree 
that  I  will  not  top  my  herds  before  making  delivery  on  this 
contract.  At  the  time  delivery  is  made  the  lambs  are  to  be  in 
good  merchantable  condition  to  have  dry  fleeces  and  the 
minimum  weight  of  any  lamb  on  this  sale  shall  not  be  less 
than  45  pounds,  and  the  average  weight  not  less  than  53 
pounds  after  the  same  have  been  in  a  dry  corral  without  feed 
and  water  for  at  least  twelve  hours. 

••Received  on  this  bill  of  sale  as  part  payment  the  sum 
of  three  thousand  dollars  ($3,000.00)  balance  to  be  paid  when 
delivery  Is  completed.  All  cull  lambs  (nothing  under  36 
pounds)  at  6  %  cts.  All  subject  to  conditions  named  in  con- 
tract above. 

••(Signed)   E.  A.  MIERA." 

The  contract  was  accepted  by  the  Bond-Connell  Sheep 
&  Wool  Company  in  writing,  amd  $3,000  was  paid  in 
cash  on  the  contract  at  that  time.     Before  time  for 
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performance  of  the  contract  Miera  died,  and  his  ad- 
ministrators delivered  to  the  Bond-Connedl  Company 
1,329  lambs,  which  averaged  53  pounds  in  weight,  all 
being  over  the  minimum  weight  of  45  pounds.  1,451 
**euir'  lambs  were  delivered  at  the  same  time. 

Appellee  sued  appellant  in  the  court  below  for  dam- 
ages for  failure  to  ddiver  a  minimum  of  5,000  head  of 
lambs  of  the  average  weight  of  53  pounds,  claiming 
that  only  1,329  lambs  of  the  kind  contracted  for  had 
been  delivered,  and  that  appellants  should  have  de- 
livered 3,671  additional  lambs  of  such  average  weight. 

The  only  controversy  in  the  court  below  and  here 
is  as  to  the  construction  of  the  contract.  Appellants' 
contention  is  that  the  **cuir'  lambs  should  have  been 
counted  in  on  the  5,000  head,  delivery  of  which  was 
guaranteed;  while  appellee  contends  that  under  the 
contract  appellants  intestate  guaranteed  the  deliveiy 
of  5,000  head  of  lambs  of  the  average  weight  of  53 
pounds,  none  of  which  should  weigh  less  than  45  pounds. 
The  trial  court  accepted  appellee's  construction  of  the 
contract,  and  entered  judgment  for  it  against  ap- 
pellants in  the  sum  of  $2,918.44.  There  is  no  dispute 
but  that  the  amount  of  the  judgment  is  correct  if  the 
construction  placed  upon  the  contract  was  warranted 
by  its  terms. 

We  construe  the  contract  as  did  the  trial  court.  Under 
this  contract  Miera  warranted  that  there  would  be  not 
less  than  5,000  head  of  unshorn  lambs,  none  to  be  less 
than  45  pounds  in  weight,  and  to  average  53  pounds. 
The  **cuir'  lambs  were  to  be  received  and  accepted  by 
appellee,  but  it  was  not  contemplated  that  they  should 
be  counted  on  the  contract. 

Appellants  argue  that  the  court  erred  in  permitting 
the  contract  to  be  put  in  evidence,  but  there  is  no  merit 
in  this  contention. 

For  the  reasons  stated,  the  judgment  will  be  affirmed ; 
and  it  is  so  ordered. 

Parker,  C.  J.,  concurs. 
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Raynolds,  J.,  having  tried  the  case  below  did  not 
participate  in  this  opinion. 


SANDOVAL  V.  PEREZ  et  al 

(No.    2350.      July    1,    1920.) 

SYLLABI'S    BY    THE    COURT. 

1.  Where  the  statute  requires  adverse  possession  to  be 
"under  color  of  title,"  some  wrltingr  which  purports  to  grive 
title  to  the  premises  is  essential  to  grive  title  to  an  adverse 
occupant,  and  oral  transactions,  however  effective  they  may  be 
as  between  the  parties,  do  not  contribute  color  of  title;  neither 
does   actaul   adverse   possession.  *       P.   282 

i.  In  order  to  be  entitled  to  raise  the  issue  of  improve- 
ments under  Code  1915.  §9  4372,  4375.  in  an  action  in 
ejectment,  defendant  must  have  entered  under  some  claim 
of  title.  P.   283 

Appeal  from  District  Court,  Sandoval  County;  Ray- 
nolds, Judge. 

Action  by  Jesus  M.  Sandoval  against  Maximinio  Perez 
and  another.  Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

RoDEY  &  RoDEY,  of  Albuqucrquc,  for  appellant. 

If  the  holding  of  the  Court  below  is  the  law,  then  the 
open,  notorious  and  exclusive  adverse  possession  of  realty 
with  claim  of  title  and  payment  of  taxes,  however  long 
continued,  is  unavailing  against  the  original  record 
owner  or  his  vendees, — ^unless  such  possession  and  pay- " 
ment  of  taxes  is  accompanied  by  some  sort  of  a  writing 
as  *  *  color  of  title ! ' '  Surely  this  can  not  be  the  law !  be- 
cause : 

The  purpose  of  ** color  of  title,*'  is  to  show  the  char- 
acter or  extent,  of  the  possession  of  the  one  claiming  by 
adverse  possession.  It  is  the  actual  possession,  or  in 
some  cases  of  wild  and  unoccupied  lands,  the  payment  of 
taxes,  for  the  period  required  by  the  statute  of  limitation, 
founded  upon  such  color  of  title,  that  perfects  the  title. 
In  the  absence  of  a  statute  requiring  color  of  title,  to  con- 
sist  of   recorded    instruments,   an   unrecorded   deed    is 
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*  *  color  of  title. ' '  Doran  v.  Westervitch,  140  Ala.  283 ; 
103  Am.  Stete  Rep.,  35 ;  37  So.  Rep.,  382 ;  Packard  \ 
Moss,  68  Cal.,  123 ;  8  Pac,  818 ;  Johnson  v.  Rhodes  220, 
56  So.,  439 ;  Rawson  v.  Fox,  65  111.,  200 ;  Paragould  Ab- 
stract Company  v.  Coffman  (Ark.),  L.  R.  A.  1915  B. 
1007,  Sub.  Hd.  2  of  notes,  and  cases  cited. 

Marron  &  Wood,  of  Albuquerque,  for  appellee. 

Color  of  title  means  paper  title,  Armijo  v.  Armijo,  4 
N.  M.  133 ;  Chambers  v.  Bessent  17  N.  M.  487 ;  Bank  v. 
Smith,  20  N.  M.  275 ;  1  Cyc.  1082. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellee  sued  appellants  in  eject- 
ment, and  recovered  judgment  by  default.  The  land  in- 
volved was  a  section  of  what  is  known  as  **  railroad 
land,*'  having  been  granted  to  the  Atlantic  &  Pacific 
Railroad  Company  by  act  of  Congress.  Appellants  some 
time  after  the  judgment  had  been  entered  moved  the 
court  to  set  aside  and  vacate  the  judgment  upon  the 
ground  that  process  had  been  served  upon  the  wife  of 
the  appellant  Maximinio  Perez  while  she  was  sick  in  bed, 
her  husband  being  absent;  that,  without  reading  the 
summons  or  appreciating  what  it  was,  she  had  given  i*^ 
to  one  of  the  children,  and  that  it  had  been  destroyed, 
and  the  husband  was  not  advised  and  did  not  know  the 
suit  was  pending  until  notified  that  he  would  be  required 
to  vacate.  He  tendered  an  answer  with  his  motion  and 
an  affidavit  of  merit,  in  which  he  set  up  that  by  himself 
and  his  predecessors  in  interest  he  had  been  in  po.sses 
sion  of  said  section  of  land  for  more  than  11  years  last 
past,  using  and  cultivating  the  same,  and  making  the 
same  the  home  of  himself  and  family;  that  affiant  had 
lived  upon  the  land  as  a  home  for  about  5  years  last  past 
with  his  wife  and  their  8  children ;  that  he  acquired  title 
thereto  by  verbal  sale  made  to  him  by  his  wife's  father, 
and  also  by  inheritance  by  his  wife  from  her  father,  who 
died  in  possession  of  the  land,  she  being  his  only  heir  at 
law. 

The  court  below  determined  the  motion  to  vacate  upon 
The  single  ground  that  the  answer  and  affidavits  in  sup- 
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port  thereof  did  not  state  a  defense  to  the  complaint  in 
ejectment.  Hence  the  court  was  not  warranted  in  settinor 
aside  the  default  judgment.  This  is  the  only  question 
which  we  deem  it  necessary  to  consider. 

(1)  It  is  appellant's  contention  that  a  writing  is 
not  essential  to  color  of  title,  and  that  actual  adverse 
possession  by  virtue  of  which  the  occupant  claims  owner- 
ship is  under  color  of  title.  The  statute  (section  3365, 
Code  1915)  requires  the  adverse  possession  to  be  under 
*' color  of  title.'*  An  extended  note  will  be  found  '-^ 
case  of  Brooks-Scanlon  Co.  v.  Childs,  2  A.  L.  R.  1453,  in 
which  the  author  of  the  note  states  the  prevailing  rule 
in  the  United  States  as  follows: 

"By  the  weight  of  authority,  some  writing  which  purports  to 
give  title  to  the  premises  Is  essential  to  give  title  to  an  ad- 
verse occupant;  and  oral  transactions,  however  effective  they 
may  be  as  between  the  parties,  do  not  constitute  color  of 
title." 

The  territorial  Supreme  Court  in  the  case  of  Arraijo 
V.  Armijo,  4  N.  M.  (Gild.)  63,  13  Pac.  92,  said: 

"Color  of  title,  strictly  speaking,  cannot  rest  in  parol.  There 
must  be  a  document  of  some  sort  (citing  numerous  cases). 
As  there  was  no  paper  title  of  any  kind  Introduced  In  evidence 
to  support  the  claim  of  title  set  up  by  defendants,  it  follows 
that  their  possession  was  not  under  color  of  title." 

In  order  to  afford  appellants  the  r^lip^^  wVi^-^  '' 
it  would  be  necessary  for  this  court  to  overrule  this  case 
and  many  subsequent  ones  following  it  and  depart  from 
the  majority  rule  in  the  United  States.  No  sufficient 
reasoning  has  been  advanced  to  justify  this  departure. 
The  statute  under  consideration  was  enacted  in  its  pres- 
ent form  by  the  Legislature  in  1905,  and  the  words 
* '  color  of  title ' '  had  been  theretofore  defined  by  the  ter- 
ritorial Supreme  Court  and  had  a  well-understood  mean- 
ing. If  the  Legislature  had  intended  that  adverse  pos- 
session, where  the  same  was  actual  and  visible,  should 
have  the  same  effect  as  a  holding  under  color  of  title  as 
theretofore  construed  by  the  courts,  it  would  doubtless 
have  selected  appropriate  language  to  convey  its 
meaning. 
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(2)  This  same  argument  applies  with  equal  force  to 
appellants'  contention  that  they  were  entitled  to  prove 
the  value  of  their  improvements  under  sections  4372  and 
4375,  Code  1915.  In  order  to  be  entitled  to  raise  the 
issue  of  improvements  in  an  action  in  ejectment,  the  de- 
fendant must  have  entered  under  some  claim  of  title. 
Maxwell  Land  Grant  Co.  v.  Santistevan  7  N.  M.  1,  32 
Pac.  44. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
will  be  affirmed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  concurs. 

Raynolds,  J.,  having  tried  this  case  below,  did  not 
participate  in  this  opinion. 


STATE  ex  rel.  RIVERA  v.  ESQUIBEL  et  al. 

(No.    2374.      July    1,    1920.) 

(RehearinsT  Denied  July  12.  1920.) 

SYLLABUS  BY  THE  COURT. 

1.  Section  828,  Code  1915,  relative  to  election  of  trustees 
for  the  Cevilleta  de  la  Joya  land  grant  construed.  Held,  that 
It  is  the  duty  of  the  trustees  to  receive  the  vote  of  any  voter 
at  such  election  who  files  an  affidavit  to  the  effect  that  he  is 
the  owner  of  «in  interest  in  the  land  grant  and  that  he  is  a 
qualified  voter  at  such  election,  supported  by  aflfldavits  of  two 
other  persons,  quolified  voters  at  such  election,  and  that  such 
trustees  cannot  refuse  to  count  such  votes  so  cast  because  in 
their  judgment  the  voter  is  not  qualified  to  vote.  P.   286 

2.  Under  such  section  the  trustees  have  no  power  to  ap- 
portion the  vote  according  to  the  interest  owned  by  the  voter 
in  the  lands  of  the  grant;  but  each  owner  of  an  undivided  in- 
terest in  the  grant  is  entitled  to  one  vote,  regardless  of  the 
extent  of  such   interest.  P.   287 

Appeal  from  District  Court,  Socorro  County;  M.  C. 
Mechem,  Judge. 

Mandamus  by  the  State,  on  the  relation  of  Lorenzo  B. 
Rivera,  against  Sylvestre  Esquibel  and  others.  Board  of 
Trustees  of  the  Cevilleta  de  la  Joya  Grant,  to  compel  an 
election  to  be  conducted  according  to  statute.    Judgment 
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for  defendants,  and  both  parties  appeal.     Reversed  on 
relator's  appeal^  and  affirmed  on  defendants'  appeal. 

James  6.  Fitch,  of  Socorro,  for  appellant. 

Fred  Nicholas,  of  Magdalena,  and  Rodey  &  Rodey, 
of  Albuquerque,  for  appellees  and  cross-appellants. 

OPINION'  OF  THE  COURT. 

ROBERTS,  J.  This  was  an  action  of  mandamus  upon 
the  relation  of  Lorenzo  B.  Rivera  against  Sylvestre  Es- 
quibel  and  others  constituting  the  board  of  trustees  of 
the  Cevilleta  de  la  Joya  grant,  a  Spanish  grant  located 
in  Socorro  county,  this  state,  for  the  purpose  of  com- 
pelling the  respondents  to  conduct  an  election,  to  be 
held  on  the  last  Monday  in  April,  1919,  for  the  election 
of  their  successors,  in  accordance  with  the  provisions  of 
section  828,  Code  1915.  There  were  two  grounds  upon 
which  the  application  for  the  writ  was  based:  (1)  That 
the  board  of  trustees  gave  out  and  announced  that  they 
would  not  receive  and  count  the  votes  of  any  save  those 
whose  names  were  recorded  upon  the  list  of  owners  pre- 
pared by  the  board,  or  such  as  the  board  might  deter- 
mine for  itself  were  legally  qualified  voters  at  such  elec- 
tion; and  (2)  that  such  board  gave  out  and  announced 
that  it  would  not  count  each  vote  cast  at  such  election  as 
one  full  vote,  but  would  count  the  same  according  to  a 
resolution  theretofore  adopted  by  the  board,  fixing  the 
ownership  of  an  interest  in  the  undivided  lands  of  the 
grant  equivalent  to  4,050  acres  of  land  as  entitled  to  one 
vote,  and  the  ownership  of  a  less  interest  should  be 
counted  in  proportion  that  such  interest  bore  to  said 
fixed  amount  of  4,050  acres. 

An  order  to  show  cause  was  issued,  and  respondents 
admitted  that  they  intended  to  conduct  the  election  as 
charged  in  the  petition,  and  attempted  to  justify  under 
the  provisions  of  sections  828  to  841,  Code  1915.  The 
court  held  as  a  matter  of  law  that  it  was  the  duty  of  the 
board  of  trustees  to  count  each  vote  as  one  full  vote, 
regardless  of  the  interest  owned  by  the  voter  in  the  grant. 
It  further  held  that  it  was  the  duty  of  the  board  to  re- 
ceive the  ballot  of  any  one  oflFering  to  vote,  although  his 
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name  was  not  recorded  upon  the  list  prepared  by  the 
board  of  those  owning  interests  in  the  grant,  if  such  pro- 
posed voter  filed  an  affidavit  showing  his  due  qualifica- 
tion as  such  voter,  supporting  the  same  by  the  affidavits 
of  two  other  persons,  qualified  voters  at  such  election, 
but  that  the  board  of  trustees  was  not  required  to  count 
the  ballot  so  cast,  if  satisfied  that,  notwithstanding  the 
affidavits  so  filed,  such  voter  was  not  the  owner  of  an  in- 
terest in  such  land  grant. 

Relator  has  appealed  from  the  judgment  entered,  and 
here  assigns  as  error  the  ruling  of  the  court  holding  the 
board  of  trustees  had  the  power  to  determine  for  itself 
the  question  as  to  whether  a  voter  was  qualified  to  vote. 
At  the  election  in  question  32  votes  were  cast  upon  affi- 
davits, all  of  which  the  board  refused  to  count,  because 
it  decided  that  the  votes  were  cast  by  nonqualified  voters. 
The  district  court  held  that  this  action  of  the  boafd  was 
proper,  and  it  is  to  review  this  that  relator  prosecutes 
the  appeal. 

Respondents  have  taken  a  cross-appeal,  in  which  they 
assign  as  error  the  judgment  of  the  court,  which  required 
the  respondents  to  count  each  vote  cast  as  one  full  vote, 
regardless  of  the  interest  owned  by  the  voter  casting  the 
same  in  the  land  grant. 

The  validity  of  the  statute  involved  in  this  case  is  not 
questioned  by  either  party.  The  determination  of  the 
two  questions  presented  depends  upon  a  construction  of 
the  language  of  section  828,  Code  1915,  which  was  origi- 
nally enacted  by  the  Legislature  in  1905  as  part  of 
chapter  46,  Laws  1905.  This  was  an  act  to  provide  for 
the  control  and  management  of  the  Cevilleta  de  la  Joya 
grant,  an  old  Spanish  grant  made  by  the  Spanish  crown 
in  the  year  1819  to  some  50  odd  people,  who  had  peti- 
tioned for  it  to  the  proper  authorities,  and  confirmed  by 
the  Court  of  Private  Land  Claims  in  the  vear  1896.  Sec- 
tion  828,  supra,  created  a  board  of  trustees  to  manage 
said  grant,  composed  of  five  members,  to  be  elected  every 
two  years,  the  election  to  be  conducted  by  the  board  of 
trustees  in  office  at  the  date  fixed  for  such  election.   The 


286  SUPREME    COURT    OF   NEW   MEXICO 

State  ex  rel.  Rivera  v.  Esquibel,  26  N.  M.  283. 

section  of  the  statute  involved  in  the  determination  of 
the  questions  presented  by  this  appeal,  in  so  far  as  ma- 
terial, reads  as  follows : 

"Only  those  persons  who  own  and  •  possess  undivided  in- 
terests in  the  lands  of  said  grrant  through  mesne  conveyances 
or  by  inheritance  from  or  through  the  original  grantees,  their 
heirs  or  assigns,  shall  be  qualified  voters  at  such  election  for 
said  trustees;  the  vote  of  no  other  person  shaU  be  received  or 
counted  by  said  trustees  at  said  election.  At  least  thirty 
days  before  any  such  election  said  trustees  shall  cause  a  cor- 
rect list,  as  far  as  possible,  to  be  made  of  all  persons  entitled 
to  vote  for  trustees  as  above  provided  which  said  list  shall  be 
used  by  the  said  trustees  in  holding  said  election  and  in  de- 
termining the  qualification  of  voters  thereat:  Provided,  that 
any  person  who  actually  possesses  the  necessary  qualifications 
as  a  voter  for  such  trusteed  at  any  such  election,  whose  name 
may  not  have  been  placed  in  said  list,  shall  be  entitled  to  vote 
at  said  election,  if  he  shall  make  afl!idavit  before  some  person 
authorized  to  administer  an  oath,  showing  his  due  qualification 
as  such  voter  and  the  same  shall  be  corroborated  by  the 
affidavits  of  two  other  persons  who  may  be  qualified  voters  at 
such  election;  said  affidavits  to  be  in  writing,  signed  by  the 
parties  making  the  same,  and  delivered  to  the  said  board  of 
trustees  at  said  election." 

(1)  Relator  contends  that  the  language  just  quoted 
requires  the  board  of  trustees  to  receive  the  ballot  of  anj' 
person  making  the  aflBdavit  required  and  corroborating 
the  same  by  the  affidavits  of  two  other  persons  who  may 
be  qualified  voters  at  such  election,  and  to  count  the 
same.  Respondents  concede  that  the  board  is  required 
to  receive  the  ballot,  but  insist,  as  held  by  the  district 
court,  that,  notwithstanding  the  reception  of  the  bal- 
lot, the  board  has  the  power  to  determine  for  itself 
whether  or  not  the  vote  was  cast  by  a  legally  qualified 
voter.  We  believe  that  the  district  court  was  in  error  in 
placing  this  construction  upon  the  statute.  Had  it  been 
the  intention  of  the  Legislature  to  invest  the  board  with 
the  judicial  power  to  pass  upon  the  qualification  of  the 
voters,  it  is  not  likely  that  it  would  have  made  the  pro- 
vision for  the  filing  of  the  specified  affidavits,  and  it 
could  easily  have  so  provided.  In  the  case  of  Territory 
ex  rel.  v.  Suddith,  15  N.  M.  728,  110  Pac.  1038,  the  terri- 
torial Supreme  Court  held  that,  where  a  ballot  had  been 
received  by  the  election  judges  and  deposited  in  the  bal- 
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lot  box,  the  board  had  no  authority  to  refuse  to  count  the 
ballot.    The  same  rule  would  apply  here. 

(3)  We  agree  with  the  conclusion  of  the  trial  court 
upon  the  point  presented  by  the  cross-appeal.  The  lan- 
guage quoted  supra  from  section  828,  clearly  implies 
that  each  owner  of  an  interest,  however  large  or  small 
such  interest  in  the  grant  may  be,  is  entitled  to  one  vote, 
and  no  more.  If  it  be  assumed,  as  it  is  in  this  case,  that 
it  is  competent  for  the  Legislature  to  regulate  the  man- 
agement and  control  of  land  grants,  such  as  the  one  in 
question  here,  and  to  provide  for  the  qualification  of 
voters  at  elections  for  trustees  of  such  grants,  it  would 
necessarily  follow  that  the  Legislature  would  have  the 
power  to  confer  equal  suffrage  upon  all  owners  of  in- 
terests therein,  or  that  it  might  in  its  discretion  fix  the 
value  of  the  vote  according  to  the  interest  owned  in  the 
grant.  It  has  not  seen  fit,  however,  to  do  this,  but  has 
conferred  equal  voting  power  upon  all  owners  of  any  in- 
terest in  the  common  lands  of  the  grant. 

The  judgment  will  be  reversed  on  the  relator 's  appeal, 
and  affirmed  asi  to  the  cross-appeal ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


PIERBST  V.  ROGERS. 

(No.    2247.      July   2,    1920.) 
SYLLABUS    BY    THE    COURT. 

Counsel  fees  and  expenses  necessarily  incurred  for  necessary 
services  in  procuring  the  dissolution  of  an  injunction,  when 
reasonable  in  amount,  are  recoverable  as  daxnagres  upon  in- 
junction bonds  conditioned  in  the  ordinary  terms. 

Appeal  from  District  Court,  Chaves  County;  Mc- 
Clure,  Judge. 

Action  by  W.  E.  Rogers  against  James  B.  Herbst. 
Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Reu),  Hervey  and  Iden,  of  Roswell,  foiy  appellant. 
R.  D.  Bowers,  of  Roswell,  for  appellee. 
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OPINION  OF  THE  COURT. 

PARKER,  C.  J.  This  is  an  appeal  from  the  district 
court  for  Chaves  county,  by  James  B.  Herbst.  The  ap- 
peal as  to  Robert  Kellahin  and  J.  C.  Reese  was  dis- 
missed.   25  N.  M.  408,  183  Pac.  749. 

On  June  15,'  1915,  the  appellant  brought  suit  in  the 
district  court  for  Chaves  county  against  the  appellee 
to  enjoin  him  from  connecting  or  attempting  to  connect 
a  small  feed  pipe  to  the  artesian  well  of  appellant,  or 
attempting  to  change  the  means  of  diversion  of  his 
water  from  said  well.  A  temporary  injunction  issued 
against  the  appellee,  but  upon  final  hearing  the  in- 
junction was  dissolved.  The  appellant  appealed  to  this 
court,  and  the  judgment  dissolving  the  injunction  was 
affiirmed.    Herbst  v.  Rogers,  22  N.  M.  449,  164  Pac.  827. 

Thereafter,  on  August  8,  1917,  this  action  was  begun. 
It  was  a  suit  upon  the  injunction  bond  given  in  the  case 
hereinbefore  referred  to,  the  sureties  thereon  being 
joined  as  parties  defendant  with  Herbst.  The  in- 
junction bond  was  in  the  usual  form,  reciting  the  oc- 
casion for  the  necessity  of  the  bond  and  covenanting 
that  if  the  appellat  shall  pay,  or  cause  to  be  paid,  any 
and  all  costs  and  damages,  not  exceeding  $500,  arising 
from  the  allowance  of  said  injunction,  if  the  same  shall 
be  wrongful  and  be  dissolved  by  order  of  the  court, 
then  this  obligation  be  null  and  void ;  otherwise  to  re- 
main in  full  force  and  effect. 

Numerous  items  of  damages  were  set  up  in  the  ap- 
pellee's complaint  in  this  cause,  but  only  two  of  them 
are  material  here.  They  are :  First,  that  of  counsd  fees 
contracted  by  appellee  in  the  sum  of  $250 ;  and,  second, 
traveling  and  hotel  expenses  of  said  counsel  in  the 
performance  of  his  duties  in  attendance  upon  this  court 
upon  the  appeal  of  the  original  injunction  suit. 

The  appellant  concedes  that  there  is  but  one  proposi- 
tion of  law  involved  in  this  case  on  appeal,  and  that  is 
as  to  whether  fees  and  expenses  of  counsel  employed  in 
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an  injunction  suit  are  proper  items  of  damage  in  a  suit 
upon  the  injunction  bond. 

In  the  case  of  Webb  v.  Beal,  20  N.  M.  218,  148  Pac. 
487,  the  doctrine  of  which  was  approved  in  Woods  v. 
Pambrough,  24  N.  M.  488,  491,  174  Pac.  99G,  the  ap- 
pellee instituted  suit  upon  an  injunction  bond  for  dam- 
ages for  $300,  for  attorney's  fees,  and  $75  for  expenses 
incurred  in  defending  the  suit.  The  appellee  there 
recovered  judgment  for  $200  for  attorney's  fees  and 
$50  as  expenses  necessarily  incurred  in  and  about  the 
defense  and  dissolution  of  the  injunction.  The  proposi- 
tion of  the  right  to  recover  attorney's  fees  was  fully  dis- 
cussed by  the  court;  the  court  holding,  in  substance, 
that  counsel  fees  paid  for  necessary  services  directed  to 
procuring  the  dissolution  of  an  injunction,  when  reason- 
able in  amount,  are  recoverable  as  damages  upon  in- 
junction bonds  conditioned  in  the  ordinary  terms.  The 
court  noted  the  socalled  federal  rule  on  the  subject, 
adhered  to  by  a  few  of  the  states,  as  well  as  the  ma- 
jority doctrine,  and  adopted  the  language  of  a  quoted 
case,  as  follows: 

"It  seems  Just  and  rlgrht  that  where  a  party  asks  the  in- 
terposition of  the  power  of  the  courts,  in  advance  of  a  trial 
of  the  merits  of  the  cause,  to  deprive  the  defendant  of  some 
right  or  priviilege  claimed  by  him,  even  though  temporarily, 
if  on  investigation  it  is  found  that  the  plaintiff  had  no  Just 
right  either  in  the  law  or  the  facts  to  justify  him  in  asking 
and  obtaining  from  the  oourt  such  a  harsh  and  drastic 
exercise  ot  its  authority,  that  he  should  indemnify  the  de- 
fendant in  the  language  of  his  bond  for  'all  damages  he  might 
sustain,'  and  that  reasonable  counsel  fees  necessary  to  the 
recovering  (dissolution)  of  such  injunction  are  properly  a 
part  of  his  damage." 

It  is  to  be  noted  that  Mr.  High  calls  attention  to  the 
fact  that  the  authorities  are  in  conflict  as  to  the  right  to 
recover  for  counsel  fees  in  those  cases  where  the  in- 
junction is  the  sole  relief  sought,  as  was  the  fact  in  the 
present  case  under  consideration.  But  this  eminent 
authority  points  out  that  the  view  in  favor  of  the  al- 
lowance of  attorney's  fees  is  supported  by  a  slight  pre- 
ponderance of  the  authority.  As  we  see  but  little  differ- 
ence in  principle  between  the  two  classes  of  cases,  we 
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are  constrained  to  follow  the  weight  of  authority  in  this 
respect. 

The  appellant  in  this  case  takes  the  position,  as  we 
understand  his  brief,  that,  when  the  prayer  of  the  com- 
plaint and  the  allegation  as  to  his  inadequacy  of  legal 
remedies  are  eliminated,  his  action  may  be  said  to  be 
akin  to  a  suit  to  quiet  title,  either  to  land  or  to  water  in 
the  artesian  well.  Upon  that  premise  authority  is  cited 
to  the  general  effect  that  attorney's  fees  ar^  limited 
to  those  necessary  in  procuring  a  dissolution  of  the  in- 
junction ;  services  rendered  in  making  a  general  defense 
on  the  merits  being  excluded.  The  cases  so  holding  do 
so  upon  the  theory  that,  where  the  injunctive  relief  is 
merely  ancillary  to  the  main  relief  sought,  the  incurring 
of  expenses  incident  to  onploying  attorneys  in  defense 
of  the  main  action  is  manifestly  imperative,  and  there- 
fore, as  the  expense  would  have  been  incurred  without 
reference  to  the  injunctive  portion  of  the  action,  ex- 
penses concerning  a  defense  of  the  injunctive  side  of 
the  case  willnot  be  allowed  ;  the  subject  of  apportioning 
what  part  of  the  fee  should  be  debited  against  the 
services  rendered  in  the  main  case  and  what  against 
those  rendered  only  with  respect  to  the  injunction 
being  too  problematical  and  uncertain  to  permit  the 
award  of  damages.  But  granting  the  correctness  of  the 
doctrine  for  which  the  appellant  contends,  we  have  no 
such  case  here.  Here  the  original  action  was  solely  for 
injunctive  relief.  It  is  true  that  the  right  to  maintain 
the  injunction  depended  on  the  contractual  rights  of  the 
parties,  but  that  was  simply  the  foundation  for  the  in- 
junction proceeding;  the  appellant  contesting  with  ap- 
pellee the  right  of  the  latter  to  take  water  from  the  well 
in  the  manner  in  which  appellee  threatened  to  divert  it. 
There  was  no  issue  in  that  case  as  to  the  general  ad- 
verse claim  of  property  by  appellee  in  the  premises. 
The  case  was  purely  and  solely  one  in  equity  for  a 
permanent  injunction,  and  the  case  was  tried  and  de- 
cided upon  that  theory,  and  that  theory  and  none  other 
Avas  consistently  advocated  by  the  appellant.    We  there- 
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fore  hold  that  the  doctrine  for  which  appellant  contends 
here  is  without  application,  this  case  falling  squarely 
w^ithin  the  principles  we  announced  in  the  Webb-Beal 
Case. 

For  the  reasons  stated,  the  judgment  of  the  trial 
court  will  be  affirmed,  and  it  is  so  ordered. 
Roberts  and  Raynolds,  J.J.,  concur. 


CRAWFORD  et  al.  v.  DILLARD. 

(No.  2351.     March  24,   1920.) 

(On  Motion  for  Rehearing:,  July  2,  1920.) 

(Second  Motion  for  Rehearing  Denied  Aug.  9,  1920.) 

SYLLABUS    BY    THE    COURT. 

1.  Where  argument  of  counsel  is  not  germane  to  the  propo- 
sition stated  in  the  assignment,  the  effect  is  the  same  as 
though  the  assignment  was  not  argued.  '  Assignments  not 
argued  are  abandoned.  P-   294 

ON   MOTION   FOR    REHEARING. 

2.  Where  a  judgment  is  inherently  and  fundamentally 
erroneous,  this  court  has  the  power  to  consider  the  error, 
although  presented  for  the  first  time  on  motion  for  rehearing. 

P.   295 

^3.  Chapter  84,  Laws  1913,  held  to  have  retrospectiv  opra- 
tion,  and  to  award  to  the  taxpayer  the  right  to  redeem  from  a 
tax  sale  had  in  1912,  for  taxes  of  1910,  at  any  time  within 
three  years  from  the  recording  of  the  tax  sale  certificate.  P.   296 

4  Chapter  7 8, Laws  1915.  and  chapiter  80,  Laws  1917, 
interepreted,  and  held  to  have  prospective  operation  only,  and 
consequently  to  have  no  effect  upon  the  right  of  redemption 
under  chapter  84,  Laws  1913.  Held,  further,  that  a  tax  deed, 
issued  in  October,  1918,  in  pursuance  of  a  tax  sale  certificate 
issued  and  recorded  at  the  same  time,  for  a  tax  sale  had  in 
1912,  for  taxes  in  1910,  was  unauthorized  by  any  law  of  the 
state,  and  was  void;  the  taxpayer,  at  that  time,  under  those 
circumstances,  having  three  years  from  said  date  within  which 
to  redeem.  P.   296 

Appeal  from  District  Court,  Eddy  County;  Richard- 
eon,  Judge. 

Action  to  quiet  title  by  Mrs.  W.  K.  Dillard  against  A. 
J.  Crawford  and  an^^ther.  Judgment  for  plan.tilT  and 
defendants  appeal.    Reversed  on  rehearing. 
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Chas.  H.  Jones,  of  Carlsbad,  and  Renehan  and  Gil- 
bert, of  Santa  Fe,  for  appellants. 

J.  M.  Dillard,  of  Carlsbad,  for  appellee. 

OPINION    OF    THE    COURT. 

PARKER,  C.  J.  This  is  an  appeal  from  the  district 
court  of  Eddy  county  by  A.  J.  Crawford  and  Minnie  M. 
Crawford  from  a  judgment  quieting  title  to  certain  land 
in  the  appellee,  who  is  styled  in  the  pleadings  as  *'Mrs. 
W.  K.  Dillard.'^  The  complaint  alleged  in  substance 
that  the  appellee  was  the  owner  of  the  northeast  quarter 
of  section  14,  township  23  south,  range  27  east  N.  M.  P. 
M.,  by  virtue  of  the  following  tax  proceedings:  (1)  Sale 
of  property  for  delinquent  taxes  of  1910,  made  Novem- 
ber 18,  1912;  (2)  certificate  of  sale  issued  October  11, 
1918;  (3)  assignment  of  certificate  of  sale  to  appellee  on 
last-mentioned  date;  (4)  recording  of  such  certificate  on 
the  last-mentioned  date;  and  (5)  tax  deed  from  the 
county  on  October  11,  1918.  From  the  complaint  it  ap- 
pears that  the  sale  was  made  in  1912  for  the  1910  taxes, 
but  the  certificate  of  sale -was  not  issued  by  the  oflScer 
making  the  sale,  but  by  his  successor  six  years  after- 
wards. Not  one  word  is  mentioned  in  the  complaint  as 
to  the  assessment  of  the  property  for  taxation  for  the 
year  1910,  as  to  whether  the  assessment  was  in  the  name 
of  the  rightful  owner,  unknown  owners,  or  otherwise. 

The  appellants,  by  way  of  answer,  denied  appellee's 
ownership  of  the  property;  admitted  delivery  of  a  tax 
deed  to  the  appellee,  but  alleged  that  the  sam?  was  exe- 
cuted without  authority;  denied  a  sale  of  the  property 
for  delinquent  taxes;  and  alleged  that  the  certificate  of 
sale  mentioned  in  the  complaint  was  made  without  the 
authority  of  law.  By  way  of  new  matter  the  appellants 
alleged  the  following: 

That  they  are  the  owners  of  said  property  and  are 
and  have  been  since  1911  in  the  possession  thereof;  that 
since  1911  the  property  ha-s  been  assessed  in  the  name  of 
A.  J.  Crawford,  who  has  paid  all  taxes  and  charges 
thereon  since  that  time;  th<it  the  property  was  assessed 
in  the  name  of  **nnknow7i  owners^*  in   1910;  that  on 
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February  26,  1912,  the  southeast  and  southwest  quarters 
.  of  said  quarter  section  were  sold  by  the  county  for  de- 
linquent taxes  of  1910,  certificates  issued  to  the  county 
therefor,  and  recorded  October  1,  1913 ;  that  said  certifi- 
cates were  assigned  to  A.  J.  Crawford  on  October  14, 
1918,  and  recorded  on  the  same  day;  that  A.  J.  Craw- 
ford on  October  14,  1918,  paid  the  taxes  delinquent  for 
the  year  1910  upon  the  northeast  and  northwest  quarters 
of  said  quarter  section;  tkat  in  1910  the  said  quarter 
section  of  land  was  assessed  in  the  name  of  E.  D.  Mc- 
Kenzie  {spl.) ;  that  the  taxes  for  said  year  amounted  to 
more  than  $25 ;  that  said  property  was  sold  by  McKen- 
zie  to  C.  M.  Richards  in  1909,  and  McKenzie  at  the  time 
of  the  assessment  was  without  title  to  said  property; 
that  in  fact  there  was  no  sale  made  of  said  property  for 
the  year  1910,  and  no  certificates  of  sale  issued  or  any 
record  of  sales  made;  that  no  order  or  judgment  for  the 
sale  of  said  property  was  made  for  the  year  1910 ;  that 
Richards,  the  owner  of  said  property,  in  June,  1909, 
applied  to  the  United  States,  through  the  Department  of 
the  Interior,  for  a  water  right  upon  said  land,  which  ap- 
plication was  granted  in  said  year ;  that  Bichar  ^ 
to  pay  the  assessment  levied  by  the  Department  of  the 
Interior,  and  on  June  22,  1910,  the  land  was  sold  at  pub- 
lic auction  to  the  Pecos  Water  Users'  Association,  for 
the  use  and  benefit  of  the  United  States,  the  title  to  such 
land  being  vested  in  the  United  States  from  May  16, 
1911,  when  the  certificate  was  assigned  to  A.  J.  Craw- 
ford; that  said  property  was  not  redeemed  by  Ri'h-^  ^ 
and  the  property  was  sold  and  deeded  to  A.  J.  Crawford 
by  the  United  States,  through  the  said  water  association; 
that  by  reason  of  such  certificate  and  sale  the  title  to  the 
property  was  in  the  United  States  in  1910,  and  was  there- 
fore not  subject  to  taxation;  and  that  the  taxes  levied 
and  assessed  against  the  property  in  1910  were  illegal 
and  void. 

The  appellee  demurred  to  such  parts  of  the  said 
answer  by  way  of  new^  matter  as  appear  italicized  here- 
in on  three  grounds,  viz.:  (1)  That  the  allegations  were 
insufficient  and  do  not  constitute  a  defense  to  the  ac- 
tion; (2)  that  said  allegations  were  insufficient,  because 
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they  did  not  plead  that  the  property  was  not  subject  to 
taxation,  or  that  the  taxes  had  been  paid,  the  only  two 
defenses  permitted  under  section  25  of  chapter  22,  Laws 
•  1899;  and  (3)  that  no  fraud  is  charged  against  the 
treasurer  in  the  execution  of  the  tax  deed  to  plaintiff. 
At  the  close  of  the  case  the  demurrer  was  sustained  by 
the  court,  but  upon  what  ground  the  record  does  not 
show. 

(1)  The  appellants'  counsel  argues  here  that  the 
court  erred  in  sustaining  the  demurrer  to  the  paragraphs 
of  the  answer  by  way  of  new  matter  which  are  italicized 
above,  and  that  is  the  only  proposition  before  the  court, 
because  the  remainder  of  the  assignments  of  error  de- 
pend upon  the  bill  of  exceptions,  which  has  been  stricken, 
or  are  abandoned  because  not  argued. 

The  argument  of  counsel,  for  appellants  that  the  court 
erred  in  sustaining  the  demurrer  is  not  germane  to  the 
subject.  The  argument,  in  effect,  is  that  appellee's  tax 
deed  was  void,  because  it  appears  in  the  deed  that  it 
was  based  upon  a  certificate  of  sale  issued  in  1918  for  a 
sale  held  in  1912  for  delinquent  taxes  of  1910;  that  no 
certificate  was  issued  by  the  treasurer  who  made  the 
sale,  and  no  book  of  sales  was  kept,  and  the  certificate 
of  sale  was  not  offered  for  sale  as  required  by  chapter 
134,  Laws  1905.  Counsel  says  that  the  successor  of  th? 
treasurer  who  made  the  sale  was  without  power  to  issue 
a  tax  sale  certificate  evidencing  the  sale  of  1912  for  the 
the  1910  taxes.  Whether  that  be  true  or  not,  it  has  nn 
bearing  upon  the  action  of  the  court  in  sustaining  the 
demurrer  to  appellant's  answer  by  way  of  new  matter. 
Where  argument  of  counsel  under  an  assignment  is  not 
germane  to  the  proposition  stated  in  the  assignment,  the 
effect  is  the  same  as  though  the  assignment  was  not  ar- 
gued. Assignments  not  argued  are  considered  as  aban- 
doned. 

Consequently  there  is  nothing  before  the  court,  and  the 
judgment  of  the  district  court  will  be  affirmed ;  and  it  is 
so  ordered. 

Roberts  and  Raynolds,  J.J.,  concur. 
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On  Motion  fo'r  Rehearing. 

PARKER,  C.  J.  The  former  opinion  of  the  court  in 
this  ease  disposed  of  it  upon  a  question  of  practice.  The 
bill  of  exceptions^  having  been  stricken  out,  the  facts  of 
the  ease  were  not  before  us,  except  as  they  appeared  from 
he  findings  of  fac  JM'ny  erroi*s  assigiK^i  and  argued 
by  the  appellants  were  dependent  upon  the  facts  in  the 
bill  of  exceptions.  The  onlj'  error  of  any  importance 
argued  by  appellants  we' held  was  abandoned  because  the 
argument  was  not  germane  to  the  assignments. 

Since  the  filing  of  the  opinion  a  motion  for  rehearing 
has  been  filed,  which  presents  the  proposition  that  the 
judgment  of  the  trial  court  is  inherently  defective  and 
erroneous,  and  we  are  asked  to  consider  the  proposition, 
although  it  was  not  raised  in  the  first  instance.  The 
power  of  the  court  to  consider  such  questions,  under  cir- 
c'lmstances  like  the  present,  was  settled  by  the  cases  of 
State  V.  Garcia,  19  N.  M.  421,  143  Pac.  1012,  and  De 
Baca  V.  Perea,  25  N.  M.  442,  446,  184  Pac.  482,  and 
we  deem  this  case  one  calling  for  the  exercise  of  that 
power  by  the  court.  The  former  opinion  as  before  stated, 
was  based  entirely  upon  a  practice  question,  and  was 
correct.  It  is  a  question  upon  the  merits  which  is  now 
presented  in  the  motion  for  rehearing,  which  we  will 
proceed  to  discuss. 

(2)  The  case  was  to  quiet  title  to  160  acres  of  land. 
The  tract  was  patented  to  E.  D.  McKenzie,  in  1909,  and 
in  the  same  year  sold  to  C.  M..  Richards,  whose  right  of 
property  therein  continued  until  1911,  when  any  right 
he  may  have  had  therein  became  vested  in  A.  J.  Craw- 
ford, one  of  the  appellants.  In  1910  the  property  was 
doubly  assessed  for  taxation.  One  assessment  was  made 
in  the  name  of  McKenzie,  the  former  owner,  and  one  in 
the  name  of  ** unknown  owners.'^  The  last-mentioned 
assessment  described  and  assessed  the  land  in  four  sep- 
arate tracts  of  40  acres  each.  The  taxes  on  both  as- 
sessments became  delinquent,  and  in  Februar>%  1912,  the 
south  half  of  the  tract  was  sold  at  a  tax  sale  to  the 
county,  under  the  assessment  of  ** unknown'  owners.'' 
The  certificate  was  issued  to  the  county.     In  November, 
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1912,  under  the  assessment 'to  McKenzie,  the  entire  tract 
was  sold  and  stricken  off  to  the  county.  Thus  matters 
stood  until  October,  1918,  when  the  appellee  paid  to  the 
coiuity  the  taxes,  etc.,  due  under  the  assessment  to  Mc- 
Kenzie, and  the  county  treasurer  then  in  office,  who  was 
not  the  same  person  in  office  when  the  1912  sale  was 
made,  executed  a  certificate  of  sale  to  the  county,  as- 
signed the  same  to  appellee,  and  issued  to  her  a  deed  for 
the  premises,  after  the  certificate  of  sale  had  been  re- 
corded. Query:  Did  the  collector  have  any  power  to 
issue  the  tax  certificate  under  the  circumstances?  See 
Pace  V.  Wight,  25  N.  M.  276,  181  Pac.  430.  It  is  under 
these  facts  that  the  appellee  claims  title. 

The  assessment  was  made  in  1910,  the  sale  in  1912,  and 
the  certificate  to  the  county  and  tax  deed  in  October, 
1918,  When,  under  such  circumstances,  does  the  period 
of  redemption  expire?  The  appellants  contend  that  the 
period  does  not  expire  until  1921,  and  upon  that  premise 
it  is  contended  that  the  treasurer  was  without  power  to 
issue  the  deed.  The  law  governing  redemption  from  tax 
sales,  as  it  existed  in  1910  and  1912,  provided  that  the 
owner  had  three  years  from  date  of  sale  in  which  to  re- 
deem. Section  23,  chapter  22,  Laws  1899.  Under  that 
law  the  period  of  redemption  would  have  expired  in  No- 
vember, 1916 ;  but,  while  the  certificate  of  sale  was  owned 
by  the  county,  the  state  extended  the  time  by  section  38 
of  chapter  84,  Laws  1913  (section  5502,  Code  1915),  to 
three  years  from  the  date  of  recording  the  certificate  of 
sale.  In  Pace  v.  Wight,  25  N.  M.  276,  181  Pac.  430,  and 
State  v.  Romero,  25  N.  M.  290, 181  Pac.  435,  we  considered 
this  statute,  and  it  was  held  to  have  a  retrospective  oper- 
ation in  all  cases  where  the  certificates  were  held  by  the 
county  at  the  date  the  act  went  into  effect.  Therefore, 
unless  changed  by  subsequent  legislation,  the  period  of 
redemption  in  the  case  at  bar  does  not  expire  until  Octo- 
ber, 1921,  because  the  certificate  of  sale  was  not  recorded 
until  October,  1918. 

(3-4)  By  chapter  78,  Laws  1915,  a  slight  change 
was  made  in  the  law.  The  act  amended  section  38  of 
chapter  84,  Laws  1913,  ''so  as  to  read  as  follows.''  This 


JANUARY    TERM.    1920  297 

Crawford  v.  Dillard,  26  N.  M.   291. 

is  the  same  section  38  heretofore  mentioned,  and  of 
course  it  was  repealed  by  the  later  act.  The  change  made 
is  merely  to  the  effect  that  when  a  tax  sale  is  made  a 
certificate  shall  be  issued  to  the  purchaser,  and  when 
such  certificate  is  afterwards  sold,  a  duplicate  certificate 
shall  be  issued  to  the  purchaser  thereof,  and  that  in  each 
case  the  owner  may  redeem  within  three  years  from 
the  date  of  the  certificate.  The  date  of  recording  is  elimi- 
nated entirely  as  an  element  to  start  time  within  which 
redemption  may  be  made.  Certain  other  provisions  are 
added  to  the  section,  some  of  which  were  considered  by 
us  in  State  v.  Romero,  22  N.  M.  325,  161  Pac.  1103,  but 
none  of  them  has  any  application  to  the  facts  in  this 
case.  The  provisions  of  this  act  are  clearly  prospective 
only  in  their  operation.  The  act  simply  provides  that, 
where  property  is  sold  for  taxes,  a  certificate  shall  be 
issued  to  the  purchaser,  and  the  owner  may  redeem  in 
three  years  from  the  date  of  such  certificate,  and  when 
a  tax  certificate  is  sold  a  duplicate  certificate  shall  be  is- 
sued to  the  purchaser  thereof,  and  the  owner  of  the 
land  may  likewise  redeem  within  three  years  from  the 
date  of  such  certificate.  There  is  no  Object-matter  upon 
which  the  statute  could  operate,  according  to  its  terms, 
except  tax  sales  or  sales  of  tax  certificates  thereafter  to 
be  made.  Nor  is  there  any  indication  in  the  act  of  any 
legislative  intent  to  have  the  same  operate  retrospective- 
ly, except  those  provisions  heretofore  mentioned,  which 
extend  to  th'e  taxpayers  some  concessions  by  way  of  re- 
mission of  interest,  costs,  etc.,  if  the  taxes  were  paid  with- 
in a  certain  time.  These  provisions,  however,  have  no 
bearing  in  this  case,  as  the  parties  took  no  advantage  of 
them.  The  status,  then,  of  the  taxpayers,  appellants,  was 
undisturbed  by  any  provisions  of  the  act  of  1915. 

In  1917,  by  chapter  80,  Laws  1917,  the  Legislature 
adopted  a  new  and  complete  system,  more  nearly  con- 
forming to  the  act  of  1899,  for  the  collection  of  de- 
linquent taxes.  Among  other  things,  it  is  provided,  in 
section  10,  that  at  the  time  of  sale  a  certificate  of  sale 
shall  be  issued  and  delivered  to  the  purchaser,  and  that 
the  owner  may  redeem  within  three  years  from  the  date 
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of  sale,  and  the  county  is  declared  to  be  a  purchaser, 
within  the  meaning  of  the  act.  In  case  the  county 
becomes  a  purchaser,  the  treasurer  may  sell  the  certifi- 
cate at  its  face  value  with  accured  interest,  and  if  he 
can  find  no  purchaser  for  the  same  before  the  next  an- 
nual tax  sale,  he  shall  then  sell  it  to  the  highest  bidder, 
but  at  not  less  than  75  per  cent,  of  the  face  value 
thereof,  with  interest,  penalties,  and  costs.  See  section 
12  of  the  act.  This  act,  by  its  terms,  does  not  purport 
to  deal  with  tax  sales  had  prior  to  its  passage,  and,  on 
the  other  hand,  its  retrospective  operation  is  expressly 
limited  by  section  18  as  follows: 

"Sec  18.  This  act  shaU  not  be  construed  as  effecting  or  as 
applicable  to  taxes  heretofore  assessed  and  which  are  delin- 
quent at  the  time  when  this  act  takes  effect,  except  that  suit 
for  the  same  may  be  brought  and  judgment  thereon  rendered 
in  the  manner  provided  by  this  act,  but  the  validity  of  all 
such  delinquent  taxes  shall  be  determined  by  the  law  in 
force  at  the  time  of  the  making  of  the  assessment  therefor.'* 

But  section  12,  the  only  one  in  the  act  referring  to 
the  sale  by  the  county  of  tax  certificates,  even  without 
the  limiting  language  of  section  18,  clearly  speaks  to  the 
future  only,  by  reason  of  the  terms  used. 

We  have,  then,  a  case  of  a  tax  sale  for  taxes  of  1910, 
had  in  1912,  at  which  time  the  owner  had  three  years 
from  the  date  of  sale  within  which  to  redeem.  In  1913, 
while  the  county  was  the  owner  of  the  tax  certificate, 
if  one  was  issued,  or  at  least  while  the  county  was  the 
purchaser  at  the  tax  sale,  the  owner's  period  of  re- 
demption was  extended  for  three  years  after  the  re- 
cording of  said  certificate.  So  far  as  appears  from 
the  findings  of  the  court,  or  so  far  as  can  be  gleaned 
from  the  pleadings  and  record,  this  certificate  of  sale 
at  the  tax  sale  in  1912,  for  the  taxes  of  1910,  was  never 
issued  until  October  11,  1918,  and  was  then  recorded. 
In  1915  and  1917,  acts  were  passed,  which  were  not  in- 
tended to  and  which  did  not  affect  the  rights  of  the 
parties  to  this  proceeding.  On  October  11,  1918,  the 
collector  issued  to  the  county  a  tax  sale  certificate  cov- 
ering the  lands  in  question,  which  was  thereupon  re- 
corded, and  was  thereupon  assigned  to  the  appellee. 
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and  a  deed  issued  to  her  for  the  said  premises.  On  this 
date  the  taxpayer,  under  the  terms  of  the  act  of  1913, 
had  the  right  to  redeem  the  premises  at  any  time  within 
three  years  from  the  date  of  the  recording  of  such  tax 
sale  certificate.  Those  rights  were  not  impaired  by  any 
of  the  provisions  of  the  acts  of  1915  and  1917  heretofore 
mentioned. 

This  action  of  the  collector  in  executing  and  deliver- 
ing this  tax  deed,  therefore,  was  clearly  void  and  of  no 
effect,  and  conveyed  no  title  to  the  appellee.  This  pro- 
cedure is  not  authorized  by  the  act  of  1917,  as  hereto- 
fore seen.  It  would  not  be  authorized  under  either  the 
act  of  1915,  even  if  applicable,  or  the  act  of  1913,  be- 
cause under  the  1915  act  the  period  of  redemption  was 
three  years  from  the  date  of  the  certificate,  and  under 
the  1913  act  the  redemption  period  was  three  years 
from  the  recording  of  the  certificate,  and  the  only  cer- 
tificate contemplated  to  be  issued  to  the  purchaser 
from  the  county  of  the  tax  sale  certificate  under  either 
of  those  acts  is  a  duplicate  certificate.  The  deed  was 
not  authorized  under  any  law  until  after  three  years 
subsequent  to  the  recording  of  the  certificate,  which 
was  in  October,  1918. 

The  question  then  is,  not  whether  the  Legislature 
could  authorize  such  a  deed  under  the  circumstances, 
but  whether  it  has  authorized  such  a  deed,  and  we  hold 
that  it  has  not.  This  conclusion  precludes  a  discussion 
of  a  much  more  interesting  question,  viz.  whether  the 
Legislature  has  power  at  all  to  curtail  the  right  of 
redemption  of  a  taxpayer,  and,  if  so,  to  what  extent 
su(*h  right  may  be  curtailed. 

The  appellants  filed  a  cross-bill,  and  prayed  for 
affirmative  relief  quieting  their  title  against  the  ap- 
pellee. The  record,  however,  is  in  such  condition  as  to 
prevent  us  from  determining  just  what  the  rights  of  the 
appellants  are  as  to  title  to  the  premises  involved. 

For  the  reasons  stated,  the  judgment  of  the  court 
below  will  be  reversed,  and  this  cause  remanded,  with 
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directiou  to  dismiss  the  complaint  of  appellee ;  and  it  is 
so  ordered. 

Roberts  and  Raynolds,  J.J.,  concur. 


CITY  OB^  RATON  v.  RATON  ICE  CO.  et  al. 

(two  cases.) 

SAME  V.  YANKEE  FUEL  CO.  et  al.* 

(Nos.   2321-2323.     July  1,   1920.) 
SYLLABUS    BY    THE    COURT. 

1.  Codification  1915,  §  3564,  subds.  67-70,  inclusive,  and 
subdivision  91,  Codification  1915,  §§  2098  to  2108,  inclusive. 
Codification  1915,  S§  2110  to  2118,  inclusive,  construed  and 
held  to  grant  the  power  of  eminent  domain  to  a  city  for  the 
purpose  of  constructing  a  waterworks  system.  P.   302 

2.  The  use  of  rights  of  way  and  reservoir  sites  by  a  water 
company  is  not  exclusive,  and  another  public  service  corpora- 
tion may  be  permitted  to  use  them  jointly  with  the  first 
company.  P.   307 

Appeal  from  District  Court,  Colfax  County;  Leib, 
Judge. 

Separate  actions  by  the  City  of  Raton  against  the 
Raton  Ice  Company,  the  Yankee  Fuel  Company,  and 
others.  Judgment  for  plaintiff  in  each  case,  and  de- 
fendants appeal.     Affiirmed. 

Jesse  G.  Northcutt,  of  Denver,  Colo.,  and  Morrow  & 
Alpord,  of  Raton,  (F.  S.  Merrian,  of  Raton,  of  coun- 
sel), for  appellants. 

H.  L.  Bickley,  of  Raton,  and  A.  T.  Rogers,  of  East 
Las  Vegas,  for  appellee. 

OPINION  OF  THE  COURT. 

RAYNOLDS,  J.  The  facts  in  this  case,  so  far  as  they 
are  material  to  an  understanding  of  the  matters  in 
dispute,  are  substantially  as  follows : 

In  the  year  1912  the  city  of  Raton  decided  to  own  its 
waterworks  system  for  supplying  the  city  with  water. 
Being    unable    to    purchase    or  otherwise  acquire  the 
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waterworks  system  of  the  Raton  Waterworks  Com- 
pany, one  of  the  appellants,  which  was  then  operating 
at  Raton,  the  city  decided  to  construct  its  own  water- 
works system.  In  1912,  at  an  election  held,  the  city  of 
Raton  was  authorized  to  issue  bonds  to  the  extent  of 
$400,000  for  the  construction  of  such  waterworks  sys- 
tem. An  application  was  made  to  the  state  engineer 
for  the  purpose  of  acquiring  water  rights  in  Sugarite 
Canon,  and  a  permit  was  granted  which  authorized  the 
city  to  construct  its  reservoir  No.  2  at  Lake  Maloya, 
the  site  of  the  appellant  waterworks  company's  reser- 
voir, and  to  use  the  same  jointly  with  the  waterworks 
company.  Thereafter  a  contract  was  entered  into  for 
the  construction  of  such  waterworks  system,  and  the 
same  was  completed  in  the  year  1916.  The  city  of 
Raton  has  been  furnishing  water  to  its  inhabitants  for 
domestic,  irrigation,  and  other  purposes  since  1916.  Its 
reservoir  No.  2  was  built  on  the  site  of  Lake  Maloya, 
by  reinforcing,  raising,  and  extending  the  dam  and  in-- 
creasing  the  capacity  thereof,  and  its  pipe  line  was  laid 
from  this  reservoir  No.  2  to  the  city  of  Raton,  passing  ^ 
through  tracts  Nos.  1,  2,  and  3  of  the  land  involved  in 
this  appeal.  The  city  council  of  the  city  of  Raton 
authorized  the  mayor  to  negotiate  with  the  appellants 
herein  for  the  purchase  of  said  reservoir  site  for  reser- 
voir No.  2,  and  for  the  pipe  line  right  of  way  leading 
from  and  passing  through  tracts  1,  2,  and  3.  After 
some  negotiations  the  city  of  Raton  was  unable  to  agree 
with  the  owners  of  the  land  involved,  and  a  committee 
appointed  for  that  purpose  having  so  reported  to  the 
city  council,  thereafter  the  city  ordered  the  condemna- 
tion proceedings  to  be  instituted. 

Upon  filing  the  petition  in  condemnation  and  upon 
the  showing  made  and  giving_bond  as  directed  by  the 
court,  the  city  9f  Raton  was  let  into  possession  of  said 
land  for  its  pipe  line  right  of  way,  and  the  work  of 
laying  the  pipe  line  was  immediately  commenced. 
The  appellants  filed  their  written  protest  against  letting 
the  petitioner  into  possession  of  these  lands  and  there- 
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after  filed  their  answer  herein.  Later  they  filed  an 
amended  answer,  raising  certain  defenses  and  issues 
as  follows:  (1)  That  appellants  were  deprived  of  their 
property  without  due  process  of  law,  contrary  to  the 
Fourteenth  Amendment  to  the  Constitution  of  the 
United  States;  (2)  that  there  was  no  statutory  author-' 
ity  for  a  city  to  condemn  land  for  purposes  of  erecting 
waterworks  more  than  two  miles  beyond  the  city  limits ; 
(3)  that  no  effort  was  made  to  agree  upon  proper 
compensation  with  the  appellants,  which  is  a  condition 
precedent  to  condemnation  proceedings;  (4)  that  the 
appellants'  property  was  dedicated  to  a  prior  public 
use  which  was  equal  in  dignity  to  that  of  the  purpose 
for  which  the  condemnation  was  sought;  (5)  that  no 
proper  notice  was  given  to  certain  of  the  appellants. 
These  points  were  raised  at  various  stages  of  the  trial 
below  and  were  carried  forward  into  the  assignments  of 
error.  HThe  case  was  tried  on  December  13,  1916,  upon 
the  issues  presented.  Appellants  introduced  no  evidence. 
In  1918,  January  10,  a  decree  was  entered  by  the  court 
resolving  the  issues  in  favor  of  the  city  of  Raton  and 
appointing  commissioners  to  assess  damagesj  Exceptions 
were  filed  to  this  decree  and  this  appeal  is  taken  from  it. 

In  the  court  below  there  were  three  separate  cases  in 
that  court,  which  were  numbered  4220,  4055,  and  4192, 
and  they  are  respectively  in  this  court  Nos.  2321,  2322, 
and  2323.  They  were  consolidated  in  the  lower  court 
for  the  purpose  of  trial,  but  have  been  separately  ap- 
pealed. In  all  three  causes  the  Raton  Waterworks  Com- 
pany of  New  Mexico  has  appealed.  In  causes  2321  and 
2322  the  Raton  Ice  Company  has  also  appealed ;  in  cause 
2321  the  Santa  Fe,  Raton  &  Eastern  Railway  Company 
joined  in  the  appeal.  The  Raton  Waterworks  Company 
of  New  York,  a  New  York  corporation,  and  the  Yankee 
Fuel  Company,  a  Colorado  corporation,  also  joined  in 
causes  2322  and  2323,  respectively.  The  cases  may  all  be 
considered  together. 

(1)  Appellants  contend  that  the  trial  court  was 
without  jurisdiction  in  the  premises  and  that  there  is 
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no  Statutory  authority  for  the  condemnation  proceeding 
which  was  attempted,  ^t  seems  to  be  admitted  by  both    ' 
sides  that  the  power  of  eminent  domain  sought  to  be 
exercised  by  the  appellee  is  not  to  be  implied,  but  must      *' 
be  granted  by  express  statutory  enactment,  and  that 
if  no  such  power  is  granted  none  exists^   Lewis  on 
Eminent  Domain    (3d  Ed.)   pars.   367   aiid  371.     The 
question  whether  or  not  such  authority  exists  depends 
upon  the  construction  of  statutes  passed  at  three  dif- 
ferent sessions  of  the  Legislature,  all  of  which  are  found 
in  Code  1915.    Subdivisions  68  to  71,  inclusive,  of  sec-     if^\> 
tion  3564,  are  subdivisions  67-70,  inclusive,  of  chapter  u-  i ,  >  iiT 
39,  §  14,  of  the  Laws  of  1884.    Subdivision  91  of  section  "^  ^i 

3564,  Code  19i5",ls"section  1,  c.  3,  of  the  Laws  of  1891.  /^  '  '* 
Sections  2098  to  2108,  inclusive,  and  sections  2110  to 
2118,  inclusive,  of  the  Code  of  1915,  are  sections  1  to  11, 
inclusive,  and  13  to  21,  inclusive,  of  chapter  97,  Laws 
of  1905.  The  first  act  on  the  subject  is  chaptgr  3^. 
Laws  of  188A«  entitled  *  *  An  act  to  incorporate  cities  and 
towns. ' '  Section  14  of  this  act  gives  to  the  city  council 
and  boards  of  trustees  in  towns  certain  powers,  and 
subsections  68,  69,  and  70  of  this  act  authorize  the  con- 
struction and  operation  of  waterworks,  either  by  the 
city  or  by  the  granting  of  permission  to  private  indi- 
viduals or  incorporated  companies  to  build  and  operate 
such  waterworks.  Section  70,  the  section  upon  which 
appellee  reliefe  in  part,  is  as  follows : 

"Cities   or    towns   are   hereby    authorized    to    condemn   and 
fipprorriate  so   much   pryv^ate  property  as  shaH   be  necessary   [ 
for  the  construction  and  operation  of  said  waterworks  or  gas 
works,   in  such   manner  as  is  or  may  be  prescribed  by  law." 

The  next  statutory  enactment  which  is  material  to 
this  discussion  is  chapter  3,  Laws  of  1891,  §  1,  which 
reads  as  follows: 

"That  municipal  cx)rporations  shall  have  the  power  and 
right  of  condemnation  of  private  property  for  public  use  in  the 
following  cases,  to  wit:  For  laying  out,  opening  and  widening 
of  streets  and  alleys  and  highways  or  approaches  to  streets; 
and  for  the  construction,  maintenance  and  operation  of  sewers, 
drains,  waterworks  and  gas  works,  both  within  their  corporate 
limits  and  for  a  distance  of  two  iriiles  outside  of  the  same." 
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The  Legislature  further  enacted  laws  upon  this  sub- 
ject in  the  year  1905,  the  law  being  chapter  97,  Laws 
1905,  where  method  of  ^procedure  for  condemnation  of 
land  for  public  purposes  is  set  out  in  an  act  composed 
of  21  sections.  Section  1,  in  so  far  as  material,  reads 
as  follows : 

"In  case  lands  or  other  property  are  sought  to  be  appro- 
priated by  any  railroad,  telephone,  telegraph  company  created 
or  authorized  to  do  business  under  the  laws  of  this  territory, 
for  public  use,  and  such  corporation  and  owner  of  such  lands 
cannot  agree  upon  proper  compensation.     ♦     ♦     *" 

^  The  statute  then  sets  forth  the  method  of  procedure 

for  condemnation.    Later  in  the  same  act,  chapter  97, 
-'        Laws  1905,  §  15,  is  as  follows : 

"In  addition  to  the  purposes  hereinbefore  specifically  men- 
tioned for  which  property  may  be  condemned  under  the  pro- 
visions of  this  act,  it  may  also  be  condemned  ♦  •  *  for 
canals,  aqueducts,  reservoirs,  tunnels,  flumes,  ditches  or  pipes 
for  conducting  or  storing  water  for  the  use  of  the  inhabitants 
of  any  county,  incorporated  city,  city  and  county  ., village  or 
town,  •  ♦  ♦  also  for  ferries,  bridges,  public  roads,  elec*tric 
and  horse  railroads  or  other  roads  for  other  vehicles  for  public 
use,  for  canals,  ditches,  flumes,  aqueducts  and  pipes,  for 
irrigation.      •      •      •" 

J  r;      This  last  section,  namely,  15,  chapter  97,  of  the  Laws 
^    '^    ^  of  1905,  is  carried  forward  into  the  Code  of  1915  as 
^  section  2112,  which  section  is  a  part  of  the  chapter  en- 

titled ' '  Eminent  Domain. ' '  the  law  of  1^84  heretofore 
referred  to,  namely,  chapter  39,  Laws  1884,  is  carried 
forward  into  the  Code  of  1915,  and  is  a  part  of  section 
3564,  being  a  chapter  relating  .to  municipal  corpora- 
tions. There  are  other  provisions  in  the  Laws  of  1884 
in  regard  to  the  powers  of  municipalities  owning  and 
operating  waterworks  and  the  right  to  condemn  for 
such  purpose,  but  they  need  not  be  set  out  here  in  full. 

j  The  contention  of  the  appellants  is  that  the  law  of 
1891  restricts  a  city  in  the  exercise  of  eminent  domain 
to  the  condemnation  of  land  situated  not  more  than  two 
miles  from  the  city  limits.  It  is  argued  that  the  broad 
grant  of  power  given  in  the  law  of  1884  is  restricted  by 
the  law  of  1891,  and  that  the  subsequent  act  of  1905  is 
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merely  a  procedure  statute,  specifying  the  manner  in 
which  the  right  of  eminent  domain  may  be  exercised 
without  extending  such  right  of  eminent  domain  to 
K      municipal  corporations. 

With  this  contention  we__dono^  agree.  The  statutes 
should  all  be  construed  together.  The  act  of  1884  is  a 
grant  of  power  to  municipal  corporations  and  contains 
a  specific  grant  of  eminent  domain  to  a  municipal  cor- 
poration. The  act  of  1905,  although  dealing  largely 
with  procediire,  by  its  terms  in  the  section  above 
(luoted,  grants  the  power  of  eminent  domain  to  con- 
demn lands  for  reservoirs,  ditches,  or  pipes  for  conduct- 
ing or  storing  water  for  the  use  of  the  inhabitnats  of  a 
municipality.  The  act  of  1891,  although  apparently  in- 
consistent with  provisions  of  the  other  statutes,  does 
not  conflict  with  the  powers  granted  both  by  the  prior 
act  of  1884  and  the  subsequent  act  of  1905. 

In  view  of  all  the  express  provisions  of  the  act  of  1905 
(Code  1915,  §  2112),  the  act  of  1891  (Code  1915,  §  3564, 
subd.  91)  is  either  in  conflict  with  the  later  act  and  is 
~^  repealed  by  it  or  is  to  be  coiLstrued  with  and  relates  to  a 
specific  power  granted  and  included  within  the  grant 
in  the  subsequent  act./  We  are  inclined  to  the  view  that 
the  latter  alternative  is  correct.  The  act  of  1891  does 
not  limit  the  power  granted  in  general  troad  terms  by 
the  act  of  1905.  This  view  is  borne  out  by  the  various 
provisions  of  the  acts  of  1884  and  1905,  which  grant 
to  cities  rights  and  duties  inconsistent  with  the  view 
maintained  by  the  appellants  that  this  statute  is  a  limi- 
tation on  the  power  of  eminent  domain  and  restricts 
its  exercise  for  the  construction  of  waterworks  for 
cities  to  a  distance  of  two  miles  from  the  city  limits. 
The  other  provisions  last  mentioned  are  subsections  68, 
69,  and  73  of  section  3564,  Code  1915,  being  subdivisions 
68,  69,  and  72  of  section  14,  c.  39,  of  the  Laws  of  1884, 
where  the  power  is  given  to  cities  to  (68)  erect  water 
works  or  authorize  others  to  erect  them;  (69)  to  con- 
struct  or   authorize   the    construction    of   waterworks 
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without  their  city  limits  and  extending  jurisdiction  to 
protect  the  sources  of  the  water  supply  for  a  distance  of 
five  miles  above  the  point  from  which  the  water  is 
taken;  (73)  to  construct  wells,  cisterns,  and  reservoirs 
within  or  beyond  the  city  limits  for  the  purpose  of  sup- 
plying the  city  with  water.  Section  5656,,  Code  1915, 
being  section  3,  c.  49,  Laws  of  1907,  gives  the  right  to 
any  person,  firm,  or  corporation,  public  or  private,  to 
acquire  the  right  to  the  beneficial  use  of  any  waters; 
and  section  3774,  Code  1915,  gives  the  right  to  villages 
both  to  establish  and  maintain  waterworks  and  to 
acquire  by  condemnation,  if  necessary,  springs  or 
water  sources  not  exceeding  three  miles  from  the  vil- 
lage limits. 

In  view  of  all  these  provisions  it  seems  improbable 
that  the  Legislature  intended  to  restrict  a  city  to  a  two- 
mile  limitation  for  condemnation  proceedings  in  con- 
structing waterworks  and  in  acquiring  the  source  of 
its  w^ater  supply.  Suclr  a  limitation  would  be  unreason- 
able, in  view^  of  the  broad  grants  of  power  in  the  other 
sections  hereinbefore  set  out,  and  the  nature  of  the 
country  for  which  the  laws  were  enacted.  The  act  of 
1891  (chapter  3,  §  1  [Code  1915,  §  3564,  subd.  91]), 
from  its  language  as  above  quoted,  has  in  contemplation 
the  development  or  improvement  of  municipalities  and 
the  territory  adajent  thereto.  It  applies  to  widening 
streets,  alleys,  and  highways,  construction,  main- 
tenance, and  operation  of  sewers,  drains,  waterworks 
and  gas  works  within  the  city  for  two  miles  outside  the 
same.  It  appears  to  apply  to  the  distribution  system  of 
the  water  company  rather  than  as  a  limitation  of  the 
distance  to  which  a  city  could  go  in  order  to  secure  its 
supply  of  water.  The  provisions  of  the  act  itself  as  to 
widening  approaches  to  streets,  the  operating  and  main- 
tenance of  sewers  and  drains,  seems  to  bear  out  this 
construction.  We  conclude,  therefore,  that  in  view  of 
all  these  matters  the  statute  of  1891  is  not  a  limitation 
on  the  power  of  condemnation  granted  previously  in 
1884  nor  subsequently  in  1905. 
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[2]  It  is  further  urged  that  the  appellants  have  a 
right  to  the  property  in  question  as  they  are  using  it  for 
a  public  purpose  of  equal  dignity  as  the  one  for  which 
the  appellee  seeks  to  condemn  it^  Appellants  cite  the 
case  of  Albuquorque  v.  Garcia,  17  N.  M.  445,  130  Pac. 
118,  where  the  court  held  that  the  city  of  Albuquerque 
had  no  right  to  condemn  for  a  street  a  public  ditch. 
The  case  is  not  applicable  to  the  present  one.  In  Albu- 
querque V.  Garcia,  the  court  held  that  the  right  of  con- 
demnation did  not  exist  where  the  property  was  de- 
voted to  a  public  use,  and  that  the  first  public  use  could 
not  be  obliterated  or  destroyed^  Here,  however,  no  such 
relief  is  sought,  but  appellee  is  endeavoring  to  use  the 
property  in  question  jointly  with  the  appellants.  Such 
a  right  is  sanctioned  by  statute   (section  2110,  Code  -^ 

1915)  in  regard  to  railroads,  and  has  been  applied  by 
this  court  in  the  case  of  A.,  T.  &  S.  P.  R.  Co.  v.  Citizens*  i-' 
Traction  Co.,  16  N.  M.  154,  113  Pac.  810.  The  appellants 
introduced  no  evidence,  relying  entirely  on.  their 
amended  answer,  and  there  is  nothing  in  the  record  to 
impeach  the  finding  of  the  trial  court  that  joint  use  of 
the  property  may  be  made  and  permitting  the  appellee 
to  use  it  together  with  the  appellants. 

It  is  further  urged  that  no  effort  was  made  by  the  ap- 
pellee to  agree  upon  compensation  for  the  land  in  ques- 
tion before  instituting  the  proceedings  to  condemn.  The 
record,  however,  shows  that  an  effort  was  made,  both 
by  verbal  consultation  and  letters,  which  effort  was  un- 
successful. 

The  appellants  further  urge  that  certain  defendants 
had  no  notice  of  the  proceedings,  but  it  appears  from 
the  record  that  they  were  nonresident  corporations  and 
that  the  law  was  complied  with  in  regard  to  giving 
them  the  required  notice.  The  court  so  held,  and  there 
is  evidence  in  the  record  to  sustain  its  findings  in  this 
regard. 

There  being  no  error  in  the  record,  the  decision  of 
the  court  below  is  therefor  aflSrmed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 
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CARR  et  al.  v.  MAZON  ESTATE,  Inc. 

(No.  2271.     March  11,  1919) 

(Rehearingr  denied  Aug.  11,  1920.) 

SYLLABUS   BY    THE    COURT. 

1.  The  appointment  of  a  real  estate  broker  or  agent  "to 
sell  tor  it  all  of  its  property"  does  not,  in  the  absence  of  spe- 
cial circumstances,  authorize  the  agent  to  make  a  binding 
contract  of  sale  for  the  owner.  P.   310 

2.  In  the  absence  of  a  valid  contract  of  sale  of  real  estate, 
an  undelivered  deed,  or  one  delivered  in  escrow  where  the 
grantor  retains  control  dver  the  same,  is  not  a  sufficient 
memorandum  to  satisfy  the  statute  of  frauds.  P.   311 

Appeal  from  District  Court,  Bernalillo  County,  Ray- 
nolds,  Judge. 

Suit  by  Clark  M.  Carr  and  T.  F.  Godding,  doing  busi- 
ness under  the  firm  name  of  the  Carr  Godding  Sheep 
Company,  against  the  Mazon  Estate,  Incorporated.  Mo- 
tion to  strike  parts  of  complaint  sustained  in  part  and 
overruled  in  part,  and  a  demurrer  sustained  in  part  and 
overruled  in  part,  and  plaintiffs  appeal.    Affirmed. 

H.  B.  Jamison,  of  Albuquerque,  for  appellants. 

NeilTj  B.  Field,  of  Albuquerque,  for  appellee. 

OPINION  OF  THE  COURT. 

PARKER,  C.  J.  The  appellants  alleged  in  their  com- 
plaint, inter  alia,  as  follows,  in  substance :  On  or  about 
December  26,  1916,  the  appellee  employed  one  J.  R. 
Moore  as  a  real  estate  broker  and  agent  to  sell  for  it  all 
of  its  property,  consisting  of  real  estate  and  personal 
property,  located  in  Valencia  county,  upon  certain 
terms  and  conditions;  that  thereafter  the  appellee 
agreed  with  said  Moore  upon  and  designated  one  Will- 
iam Wilcox,  with  his  consent,  as  trustee  and  depository 
of  the  legal  title  for  the  benefit  of  the  prospective 
vendee  or  vendees  of  said  property,  and  that  said  Wil- 
cox agreed  to  act  in  such  capacity,  and  that  a  memo- 
randum of  such  facts  was  to  be  found  in  a  certain  find- 
ing of  fact  requested  and  signed  by  the  appellee  by  its 
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agent  in  a  certain  cause  in  which  the  said  Moore  was 
the  plaintiff  and  the  said  appellee  was  the  defendant  in 
the  district  court  of  Bernalillo  county ;  that  thereafter, 
on  January  2, 1917,  the  appellee  executed  and  deposited 
with  the  First  Savings  Bank  &  Trust  Company,  in  favor 
of  said  William  Wilcox,  or  his  assigns,  divers  deeds, 
bills  of  sale,  and  agreements,  copies  of  which  are  at- 
tached to  the  complaint  and  which  convey  the  property 
concerned  in  the  transaction;  that  appellee  deposited 
said  deeds,  bills  of  sale,  and  agreements,  under  certain 
written  instructions,  with  the  said  Bank  &  Trust  Com- 
pany, a  copy  of  which  instructions  is  attached  to  the 
complaint  and  which  directs  the  said  Bank  &  Trust 
Company  to  deliver  all  of  the  foregoing  documents  to 
the  said  Wilcox  or  his  assigns  on  or  before  January  31, 
1917,  upon  the  payment  in  cash  of  $84,575 ;  that  there- 
after, on  January  15, 1917,  appellee,  by  its  agent  Moore, 
offered  to  sell  the  entire  property  described  in  said 
deeds,  bills  of  sale,  and  agreements  for  the  prices  and 
under  the  conditions  mentioned  in  said  instruments  to 
the  appellants;  that  thereafter  appellee,  in  Albuquer- 
que, N.  M.,  delivered  to  appellants  an  order  in  writing, 
signed  by  it,  addressed  to  one  of  its  agents  in  Valencia 
county,  instructing  its  agent  to  permit  appellants  *  or 
their  authorized  agent  to  examine  the  property  de- 
scribed in  said  instruments  so  that  said  appellants 
might  decide  whether  they  desired  to  purchase  the 
property ;  that  on  January  26,  1917,  appellants  accepted 
said  offer  of  January  15,  1917,  and  thereupon  agreed  to 
buy  all  of  said  property  and  to  pay  appellee  the  price 
specified  in  said  deeds,  bills  of  sale,  etc. ;  that  upon 
January  27,  1917,  the  appellee  stated  to  appellants  that 
it  would  refuse  to  deliver  to  the  appellants,  under  any 
conditions,  any  of  the  property  mentioned  in  said  in- 
struments, and  did  wrongfully  and  unlawfully  refuse 
to  deliver  any  of  said  property;  that  on  January  31, 
1917,  the  said  Wilcox  assigned  to  the  said  Moore  all  of 
his  right,  title,  and  interest  under  said  deeds,  bills  of 
sale,  and^  contracts,  and  convenanted  to  convey  to  the 
said  Moore  upon  demand  all  of  the  real  estate  and  per- 
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sonal  property  described  in  the  said  instruments;  that 
thereafter,  on  January  31,  1917,  the  said  Moore  as- 
signed to  appellants,  in  the  same  manner  as  Wilcox  had 
assigned  to  him,  bis  rights  under  the  said  documents; 
that  on  January  31,  1917,  after  the  assignment  from 
Wilcox  to  Moore  and  the  assignment  from  Moore  to  the 
appellants,  appellants  tendered  to  said  First  Savings 
Bank  &  Trust  Company  the  sum  of  $84,575  for  the  bene- 
fit of  the  said  appellee,  and  demanded  of  the  appellee  that 
it  deliver  to  them  all  the  property  so  agreed  to  be  de- 
livered, and  that  it  otherwise  perform  its  said  contract ; 
that  they  had  performed  all  of  their  obligations  under 
said  contract,  but  that  the  appellee  had  refused,  failed, 
and  neglected  to  perform,  and  the  appellants  claimed 
damages  in  the  sum  of  $20,000. 

A  motion  to  strike  portions  of  the  complaint  was  sus- 
tained in  part  and  overruled  in  part,  and  thereupon  a 
demurrer  was  filed  which  was  likewise  in  part  sustained 
and  in  part  overruled. 

The  appellee  by  its  demurrer  raises  two  points,  viz. : 
That  no  privity  of  contract  is  shown  between  the 
paj-ties,  and  that  the  contract  sought  to  be  set  up  is,  if 
any  existed,  within  the  statute  of  frauds,  and  not  en- 
forceable. These  propositions  are  presented  in  para- 
graphs A,  B,  C,  and  D  of  the  demurrer. 

[1]  The  facts  set  up  in  the  complaint  clearly  show 
that  the  agent,  Moore,  had  no  power  when  first  em- 
ployed to  make  a  contract  of  sale  with  any  one.  He 
was  a  real  estate  broker  and  agent  appointed  by  the 
appellee  **to  sell  for  it  all  of  its  property.'^  There  is 
no  allegation  of  the  granting  of  any  authority  to  make 
a  binding  contract  of  sale  for  the  appellee.  That  such 
authority  as  was  given  to  this  agent  does  not  give 
authority  to  make  a  binding  contract  of  sale,  see 
Walker,  Real  Estate  Agency,  §  18;  9  C.  J.  526;  4  R.  C. 
L.  title  ** Brokers,'*  §  14;  1  Mechem  on  Agency  (2d  Ed.) 
§§797,  798;  Craig  v.  Parsons,  22  N.  M.  293,  161  Pac. 
1117 ;  Jaspar  v.  Wilson,  14  N.  M.  482,  94  Pac.  951  23  L. 
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R.  A.  (N.  S.)  982.  In  the  latter  ease  cited  the  territorial 
court  held  that  the  circumfitances  in  that,  case  were  such 
that  the  agent  did  have  authority  to  make  a  binding 
contract  of  sale.  The  facts  in  that  case  were  materially 
different  from  those  set  up  by  the  complaint  in  the  case 
at  bar. 

The  allegations  in  the  complaint,  therefore,  that  the 
agent  Moore  offered  to  the  appellants  all  of  the  prop- 
erty, and  that  the  appellants  accepted  the  offer  and 
agreed  to  purchase  the  property,  is  of  no  avail  to  the 
appellants,  whether  the  offer  and  acceptance  were  in 
writing  or  by  parol. 

[2]  Counsel  for  appellants  seek  to  draw  from  the 
various  writings  between  the  parties  authority  for  the 
agent  to  make  the  contract  for  sale.  There  is  no  allega- 
tion in  the  complaint  that  the  appellee  ever  made  the 
direct  offer  to  sell  the  property  to  the  appellants  either 
in  writing  or  by  parol.  At  the  time  of  the  placing  of 
the  deeds  and  bills  of  sale  in  the  bank,  the  appellants 
were  unknown  so  far  as  it  appears  from  the  complaint. 
These  papers  were  put  in  the  banl^  on  January  2,  1917, 
and  it  was  not  until  January  15,  1917,  that  the  agent, 
Moore,  offered  to  sell  the  property  to  appellants.  The 
writing  signed  by  the  appellee  and  addressed  to  its 
agent  in  Valencia  county,  which  instructed  said  agent 
to  permit  appellants  to  examine  the  property,  so  that 
they  might  decide  whether  they  desired  to  purchase  the 
same,  was  not  a  promise  or  offer  to  sell  to  the  appel- 
lants. 

The  deeds,  bills  of  sale,  etc.,  which  were  placed  in  the 
bank  conveyed  the  property  to  one  Wilcox,  and  the 
writing  accompanying  the  same,  signed  by  the  appellee, 
authorized  and  directed  the  delivery  of  these  papers  to 
Wilcox,  or  his  assigns,  upon  the  payment  of  a  specified 
sum  of  money  within  a  specified  time.  Evidence  in 
writing  of  the  character  of  Wilcox  as  grantee  under 
said  papers  is  furnished  by  a  finding  requested  by  ap- 
pellee in  a  certain  other  cause  in  the  district  court  of 
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Bernalillo  county  between  the  agent,  Moore,  and  the  ap- 
pellee, in  an  action  by  Moore  to  recover  a  commission 
for  his  services,  which  was  to  the  effect  that  said  Wil- 
cox never  had  any  intention  of  becoming  the  purchaser 
of  the  property,  but  that  the  agent,  Moore  had  pro- 
cured the  consent  of  Wilcox  to  permit  his  name  to  be 
inserted  in  the  instruments  for  a  consideration  and 
upon  the  promise  of  Wilcox  to  make  a  conveyance  to 
such  person  as  might  be  designated  by  the  said  Moore. 

These  are  all  the  writings  which  the  appellants  have 
pleaded  and  rely  upon,  and  the  question  is :  Do  they, 
taken  separately  or  together,  authorize  the  agent, 
Moore,  to  make  a  binding  contract  with  the  appellants 
for  the  sale  of  this  property?  That  the  appellee  at  one 
time  contemplated  selling  the  property  to  appellants  is 
evidenced  by  the  written  order  to  its  agent  to  allow  in- 
spection and  examination  so  that  appellants  might  de- 
termine whether  they  would  purchase,  but  appellee 
never  granted  to  the  agent,  Moore,  any  authority  to 
deal  with  the  appellants  in  such  a  way  as  to  bind  it  to 
convey.  It  did  convey  to  Wilcox,  or  assigns,  and  placed 
the  deeds  in  escrow,  but  they  were  executed  and  de- 
posited so  that  Wilcox  might  transfer  to  the  purchaser 
when  found.  It  was  merely  to  facilitate  a  sale  when 
consummated  that  these  papers  were  executed,  and  they 
were  wholly  without  consideration  as  between  the 
parties  thereto.  The  papers  might  at  any  time  have 
been  withdrawn  by  the  appellee;  there  being  no  con- 
tract between  it  and  its  agent,  Moore,  that  they  were 
to  remain  in  escrow  and  be  delivered  upon  the  perform- 
ance of  conditions.  Moore  could  not  under  the  circum- 
stances assume  any  adverse  position  to  the  appellee,  as 
he  was  its  agent  and  was  acting  for,  and  in  concert 
with,  it  to  effect  the  sale  of  the  property.  It  did  not 
under  the  circumstances  surrender  its  dominion  over 
its  property,  and  there  is  no  pretense  that  it  ever  either 
orally  or  in  writing  empowered  the  agent,  Moore,  to  do 
more  than  find  a  purchaser. 

This  being  our  interpretation  of  the  circumstances 
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and  the  papers,  the  simple  question  recurs  whether  the 
oral  offer  of  the  agent  and  the  oral  acceptance  by  ap- 
pellants effected  an  enforceable  contract,  and  the  evi- 
dent answer  is,  of  course,  that  it  did  not,  because  of  the 
provisions  of  the  statute  of  frauds.  It  may  be  that  ap- 
pellants by  performance  of  the  conditions  imposed  in 
the  escrow  before  revocation  by  appellee  might  have 
secured  the  papers  from  the  depository,  but  it  failed  to 
do  so.  Had  it  done  so,  the  case  would  resemble  some- 
what the  case  of  Blacknall  v.  Parish,  59  N.  C.  70,  78  Am. 
Dec.  239,  cited  by  counsel  for  appellants.  In  that  case 
the  owner,  being  about  to  remove  from  the  county 
where  he  lived  to  another  part  of  the  state,  authorized 
the  agent  to  sell  for  him  the  land  in  question,  and  to  en- 
able him  to  do  so  prepared  a  deed  describing  the  land 
purporting  to  convey  the  sanje  in  fee,  but  leaving 
blanks  as  to  the  name  of  the  vendee  and  the  price,  and 
gave  oral  instructions  to  the  agent  to  fill  up  the  blanks 
in  the  deed  in  case  he  made  a  sale  and  to  deliver  to  the 
purchaser.  The  agent  made  a  sale  at  a  reasonable  price 
and  filled  up  the  deed  in  the  proper  places  with  the 
names  of  the  vendee  and  the  price,  and  the  price  was 
paid.  It  was  held  jinder  the  circumstancee  that  the 
deed,  while  not  operative  as  such,  was  a  memorandum 
sufBcient  to  take  the  case  out  of  the  statute  of  frauds. 
It  Is  to  be  observed,  however,  that  in  that  case  the  agent 
was  authorized  by  the  owner  to  sell  and  pass  title  to 
the  purchaser,  which  he  attempted  to  do  by  means  of  a 
writing  in  the  form  of  a  deed,  which  was  delivered  and 
the  purchase  price  paid.  There  was  evident  intent  on 
the  part  of  the  owner  expressed  in  writing  that  the 
agent  might  contract  and  convey  the  title.  Just  so  in 
the  case  at  bar,  there  was  an  intent  on  the  part  of  the 
appellee  that  the  agent,  Moore,  might  find  a  purchaser 
for  the  property  and  he  might  deliver  the  papers  placed 
in  escrow  to  the  purchaser  upon  the  performance  of  the 
conditions,  and  had  the  same  been  done  a  good  title 
would  have  passed  to  the  appellants.  But  the  appellee 
gave  no  irrevocable  power  td  the  agent,  and  until  pay- 
ment of  the  price  named  the  agent  had  no  power  to  de- 
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liver  the  papers  or  to  make  a  contract  for  their  delivery. 
The  appellee  reserved  the  right  under  the  circumstances 
to  abandon  the  enterprise  at  any  time  before  the  pay- 
ment of  the  money.  On  the  other  hand,  in  the  North 
Carolina  ease  the  transaction  was  consummated,  and  it 
became  an  enforceable  contract  between  the  parties.  In 
such  a  case,  of  course,  the  deed,  though  defective,  was 
a  sufficient  memorandum  of  a  contract  actually  made  to 
satisfy  the  statute.  This  distinction  is  pointed  out  in  2 
Page  on  Contracts,  §  686.  The  author  states  that  the 
weight  of  authority  is  that  an  undelivered  deed,  or  a 
deed  in  escrow,  is  not  a  sufficient  memorandum  to  take 
the  contract  out  of  the  statute  of  frauds.  Upon  prin- 
ciple this  must  be  correct,  although  there  is  great  con- 
flict in  the  cases.  Of  course,  if  there  is  a  contract  in 
fact  made  with  authority  by  an  agent,  a  deed  executed 
in  pursuance  of  the  contract  and  referring  to  it  would 
be  a  memorandum  sufficient  to  satisfy  the  statute.  But 
where  no  contract  exists  independent  of  the  deed,  an 
undelivered  deed  can  create  no  contract  and  is  not  evi- 
dence of  a  contract ;  there  being  none.  When  the  deed 
is  delivered,  it  becomes  the  contract,  and  of  course 
evidences  the  same.  See  in  this  connection  29  A.  &  E. 
Ency.  Law  (2d  Ed.)  855;  20  Cyc.  257;  Charlton  v. 
Columbia  Real  Estate  Co.,  67  N.  J.  Eq.  629,  60  Atl.  192, 
69  L.  R.  A.  394,  and  note,  110  Am.  St.  Rep.  495,  3  Ann. 
Cas.  402.  See,  also,  Moore  v.  Ward,  71  W.  Va.  393,  76 
S.  E.  807,  43  L.  R.  A.  (N.  S.)  390,  Ann.  Cas.  1914C,  263, 
and  note,  where  recent  cases  are  collected.  In  some  of 
the  cases  the  distinction  is  made  that  an  undelivered 
deed  may  be  sufficient  memorandum  where  it  contains 
a  recital  that  it  is  made  in  pursuance  of  a  previous  con- 
tract, and  not  otherwise.  An  example  of  this  holding 
is  Lowther  v.  Potter  (D.  C.)  197  Fed.  196. 

Kopp  V.  Reiter,  146  111.  437,  34  N.  E.  942,  22  L.  R.  A. 
273,  37  Am.  St.  Rep.  156,  is  an  instructive  case  on  the 
general  subject  under  discussion.  In  that  case  Reiter, 
the  husband  of  the  owner,  contracted  in  writing  for  a 
sale  of  the  property  to  Kopp,  who  paid  $250  as  earnest 
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money,  and  agreed  to  pay  $2,750  after  title  was  ex- 
amined and  found  to  be  good.  For  the  balance  Kopp 
was  to  give  his  notes  secured  by  a  trust  deed  on  the 
property.  Reiter  had  been  brought  into  communica- 
tion with  Kopp  by  a  real  estate  firm,  and  the  earnest 
money  and  contract  were  deposited  at  their  oflSce.  Ab- 
stract was  delivered  to  Kopp  ,who  after  examining  it, 
demanded  an  affidavit  establishing  the  death  of  a  party 
whose  death  was  recited  in  one  of  the  deeds.  Mean- 
while a  warranty  deed  had  been  executed  by  Mrs. 
Reiter  and  her  husband,  but  was  retained  by  the  latter. 
Kopp  also  executed  the  note  and  trust  deed,  but  they 
were  never  delivered  to  Reiter.  The  afiidavit  demanded 
was  never  obtained.  On  a  certain  date  Mrs.  Reiter  told 
her  husband  that,  unless  Kopp  closed  the  transaction 
on  that  day,  she  would  not  permit  the  deed  to  be  de- 
livered. Kopp  was  communicated  with,  and  said  that 
he  could  not  pay  the  money  until  the  following  Mon- 
day. Reiter  upon  receiving  this  answer  said  that  the 
business  must  be  completed  on  that  Saturday,  or  not  at 
all.  When  Kopp  came  on  Monday  to  pay  the  money, 
he  was  told  that  it  was  too  late.  On  Wednesday  Kopp 
tendered  the  amount  he  was  to  pay  down  and  the  note 
and  trust  deed,  which  were  refused,  and  a  few  days 
after  the  warranty  deed  was  destroyed.  In  Illinois 
their  statute  requires  authority  of  an  agent  to  make  a 
contract  for  the  sale  of  real  estate  to  be  in  writing, 
which  was  not  had  in  this  case  by  the  husband.  The 
contract  therefore  was  a  parol  contract.  The  deed  ex- 
ecuted by  the  wife  was  not  executed  with  reference  to 
the  previous  written  contract,  but  with  the  understand- 
ing that  the  husband  was  to  deliver  it  upon  receiving 
$3,000  in  money  aud  a  note  and  trust  deed  for  $2,000. 
The  court  said : 

"Where,  as  is  the  case  here,  the  owner  of  the  land,  without 
making-  a  valid  executory  contract  to  convey  it,  deposits  a  deed 
of  it  with  a  third  person  to  be  delivered  to  the  grrantee  upon 
certain  terms,  he  may  cancel  the  instructions  given  to  such 
third  person  and  recall  the  deed  at  any  time  before  the 
specified  terms  have  been  complied  with;  nor  can  such  deed, 
invalid  as  a  conveyance  for  want  of  delivery,  be  considered  as 
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a  memorandum  in  writing:,  signed  by  the  owner  agrreeing*  to 
convey  the  land  therein  described  so  as  to  authorize  a  decree 
of  specific  performance.  A  deed  which  has  not  been  delivered 
is  not,  by  its  own  force  and  aside  from  any  contract  to  which 
it  may  be  related,  a  sufficient  writing:  to  meet  the  requirements 
of  the  statute  of  frauds." 

In  Morrow  v.  Moore,  98  Me.  373,  57  Atl.  81,  99  Am. 
St.  Rep.  410,  a  deed  was  executed  by  the  owner  and 
sent  to  his  attorney  for  delivery  upon  the  payment  of 
the  purchase  price,  and  the  court  said : 

"Nor  do  these  facts,  the  sigrning:  of  the  deed  by  the  plaintiff 
and  its  being*  sent  by  him  to  his  attorney,  constitute  a  sufficient 
memorandum  in  writing:  to  take  the  contract  out  of  the 
statute  of  frauds.  It  was  still  an  unexecuted  deed  because 
undelivered  and  still  in  the  possession  and  under  the  control 
of  the  grantor.     Day  v.  Lacasse,  85  Me.  242,  27  Atl.  124." 

In  Campbell  v.  Thomas,  42  Wis.  437,  24  Am.  Rep.  427, 
the  parties  entered  into  a  parol  agreement  for  the  sale 
of  certain  land  at  a  stipulated  price.  The  purchaser 
paid  the  owner  a  small  sum  on  account  of  the  purchase 
money,  and  the  latter  executed  a  deed  of  the  premises 
to  the  purchaser  and  delivered  the  same  to  his  attorney, 
with  directions  to  deliver  it  if  the  purchaser  should  two 
days  later  deposit  with  the  attorney  his  notes  and  mort- 
gages on  the  property  to  a  certain  sum  and  at  the  same 
time  pay  the  balance  of  the  agreed  price.  At  the  ap- 
pointed time  the  purchaser  deposited  with  the  attorney 
the  notes,  mortgages,  and  money  as  agreed,  and  de- 
manded the  deed ;  but  the  attorney,  acting  in  obedience 
to  directions  from  the  owner,  refused  to  deliver  the 
deed.  At  the  same  time  the  owner  tendered  back  to 
purchaser  the  money  which  the  latter  had  paid  when 
the  verbal  agreement  was  made.  The  action  was 
brought  to  compel  the  attorney  to  deliver  the  deed.  The 
court,  after  an  examination  of  many  of  the  cases  discus- 
sing the  question  of  the  delivery  of  a  deed  being  neces- 
sary, says : 

"But  we  have  not  discovered  a  singrle  case  in  which  it  has 
been  held  that  one  who  has  deposited  a  deed  of  land  with  a 
third  person  with  directions  to  deliver  it  to  the  grantee  on  the 
happening:  of  a  griven  event,  but  who  has  made  no  valid 
executory   contract  to   convey  the   land,   may  not   revoke   the 
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directions  to  the  depository  and  recall  the  deed  at  any  time 
before  the  conditions  of  the  deposit  have  been  complied  with, 
provided  those  conditions  are  such  that  the  title  does  not  pass 
at  onc%  to  the  grantee  upon  delivery  of  the  deed  to  the  de- 
pository." 

In  Mertz  v.  Hubbard,  75  Kan.  1,  88  Pac.  529,  8  L.  R. 
A.  (N.  S.)  733,  121  Am.  St.  Rep.  352,  12  Ann.  Cas.  485, 
a  real  estate  broker  wrote  to  the  owner  of  a  tract  of 
land  saying  that  he  had  a  customer  for  it  and  asking 
its  price.  Correspondence  followed,  which  resulted  in 
a  contract  in  writing  for  the  sale  of  the  land,  except 
that,  while  it  showed  that  the  agent  was  acting  for  an- 
other, and  was  not  himself  bound,  it  nowhere  disclosed 
the  identity  of  his  principal.  The  owner  refused  to  con- 
vey, and  the  would-be  purchaser  brought  an  action  for 
specific  performance.  The  court,  after  an  exhaustive 
review  of  the  authorities,  said : 

"Where  a  written  ai^reement  for  the  sale  of  lands  is  entered 
into  by  two  competent  persons,  each  apparently  acting  for 
himself,  the  requirements  of  the  statute  of  frauds  are  fully 
met  and  the  result  is  a  valid  and  enforceable  contract.  Being 
then  complete,  it  has  no  further  concern  with  the  statute.  It 
is  like  any  ordinary  written  contract.  Parol  evidence  cannot 
vary  its  terms,  but  may  add  a  new  obligor  or  obligee  by  show- 
ing that  one  or  the  other  of  the  parties  was  in  fact  acting  as 
the  authorized  agent  of  a  third  person.  The  authorities  are 
practically  unanimous  on  this  proposition-  (Citing  cases.) 
But  wh6n  the  writing  discloses  that  one  of  the  persons  is 
avowedly  acting  as  an  agent  for  some  one  else,  who  is  not 
named  or  described,  an  entirely  different  situation  is  presented. 
An  imperative  requirement  of  the  statute  is  that  the 
memorandum  must  indicate  the  parties.  29  A.  &  E.  Ency. 
of  L.  864.  This  requirement  is  not  met  by  the  naming  of  an 
agent  who  confessedly  acts  only  as  such.  Not  being  personally 
concerned  in  the  matter,  assuming  no  individual  liability,  he  is 
not  a  party  to  the  agreement.  The  mention  of  his  name  is 
therefore  immaterial,  and  fails  to  satisfy  the  statute.  The 
memorandum  being  for  this  reason  futile,  no  enforceable 
contract   results." 

So  in  the  case  at  bar  neither  Moore,  the  agent,  nor 
Wilcox,  the  trustee,  assumed  any  individual  liability  or 
made  any  contract  with  the  appellee  by  reason  of  the 
papers  heretofore  mentioned.  These  papers,  as  hereto- 
fore pointed  out,  were  prepared  merely  for  the  purpose 
of   facilitating  the    transaction    in   case    a    purchaser 
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should  be  found,  and  were  not  intended  by  the  parties 
as  any  contract  between  them.  The  appellee  therefore 
necessarily  retained  full  control  and  dominion  over 
them. 

Many  other  cases  might  be  cited,  but  they  are  all  re- 
ferred to  in  the  citations  heretofore  made  and  will  re- 
quire no  further  discussion. 

It  seems  clear  from  the  cases,  as  we  understand  them, 
that  the  facts  presented  in  this  case  fail  absolutely  to 
make  out  any  contract  between  the  appellants  and  the 
appellee  which  is  enforceable  under  the  statute  of 
frauds.  It  is  true  that  appellants  allege  that  they 
tendered  to  the  bank  the  purchase  price  of  the  property 
for  the  benefit  of  the  appellee  within  the  time  limited 
by  the  terms  of  the  escrow,  if  such  it  may  be  called,  but 
we  do  not  understand  from  the  brief  of  counsel  that  any 
reliance  is  placed  upon  this  allegation  as  showing  per- 
formance by  appellants.  What  appellants  rely  upon  is 
the  proposition  that  the  papers  pleaded  and  set  out 
constitute  a  sufficient  memorandum  of  a  contract  be- 
tween  the  parties  to  satisfy  the  statute  of  frauds.  In 
this,  as  we  have  seen,  they  are  in  error. 

It  follows  that  the  judgment  of  the  district  court  was 
correct  and  should  be  affirmed ;  and  it  is  so  ordered. 
Roberts,  J.,  concurs. 

Raynolds,  J.,  having  tried  the  case  below,  did  not 
participate. 

STATE  V.  CROSBY. 

[No.    2281.     April    23,    1920.] 
SYLLABUS  BY  THE  COURT. 

1.  In  a  case  where  the  indictment  charg^es  murder  in  the 
first  deerree,  and  the  defendant  pleads  self-defense,  if  there 
is  evidence  In  the  case  which  would  make  the  crime  man- 
slaugrhter,  the  court  properly  instructed  upon  manslaughter. 

P.   322 

2.  Error  committed  by  giving  an  incorrect  instruction  is 
not  cured  or  rendered  harmless  by  the  giving  of  a  correct 
instruction  on  the  same  subject.  P.   324 
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Appeal  from  District  Court,  Chaves  County ;  Richard- 
son, Judge. 

Stephen  Crosby  was  convicted  of  manslaughter,  and 
he  appeals.    Reversed,  and  a  new  trial  ordered. 

O.  O.  AsKREN  and  L.  0.  Fullen,  both  of  Roswell,  for 
appellant. 

There  was  no  evidence  justifying  submission  of  in- 
struction on  manslaughter  and  giving  same  was  preju- 
dicial error. 

Territory  v.  Fewel,  5  N.  M.  34 ;  Faulkner  v.  Territory, 
6  N.  M.  464;  Sandoval  v.  Terr.,  8  N.  M.  573;  Territory 
V.  Archuleta,  16  N.  M.  219 ;  Territory  v.  Hendricks,  13 
N.  M.  300;  Territory  v.  .Padilla,  8  N.  M.  510;  State  v. 
Phillips,  24  Mo.  490 ;  Territory  v.  Prideniore,  4  N.M.  275 ; 
Territory  v.  Kimmick,  15  N.  M.  178 ;  2  Michie  on  Homi- 
cide; 1688,  1696,  1655;  Stovall  v.  State,  47  So.  479; 
Branch  v.  State,  63  S.  E.  714. 

Instruction  17  on  self  defense  is  erroneous  because 
it  instructs  the  jury  that  the  killing  was  in  necessary 
self-defense  and  not  from  apparent  necessity  as  viewed 
by  a  reasonable  man. 

Wharton  on  Homicide,  Sec.  227;  Mullens  v.  Comm., 
67  S.  W.  824 ;  Burton  v.  Comm.,  66  S.  W.  516 ;  Enright 
v.  People,  39  N.  E.  561 ;  State  v.  Van  Sickle,  20  N.  M. 
190. 

Robert  C.  Dow,  District  Attorney,  of  Carlsbad,  for 
the  State.  . 

The  evidence  showing  that  the  killing  was  done  upon 
a  sudden  quarrel  or  in  the  heat  of  passion,  hence  in- 
struction on  manslaughter  was  propel:. 

Territory  v.  Lynch,  18  N.  M.  15;  United  States  v. 
Dinsmore,  12  N.  M.  99;  Watson  v.  State,  21  L.  p.  A. 
(N.  S.)  18;  Territory  v.  Gonzales,  11  N.  M.  301. 

Accused  cannot  complain  of  instruction  submitting 
theory  of  lower  legree  than  that  which  evidence  shows. 
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Wharton  on  Homicide,  3rd  Ed.,  p.  250;  Thompson  v. 
State  (Texas),  62  S.  W.  919;  People  v.  Burt,  64  N.  Y. 
Suppl.  417. 

Instructions  must  be  considered  as  a  whole  and  appar- 
ent incorrection  of  one  instruction  will  not  work  a  re- 
versal. 

Wilson  V.  Terr.  (Arizona),  60  Pac.  697. 

OPINION  OF  THE  COURT. 

RAYNOLDS,  J.  The  defendant,  Stephen  Crosby,  was 
indicted  in  Chaves  county  for  the  murder  of  one  Julian 
Shafer  on  October  14,  1917.  At  the  November  term  of 
the  district  court  for  said  county  he  was  found  guilty 
of  manslaughter  and  sentenced.  From  the  verdict  and 
sentence  defendant  appealed  to  this  court. 

The  facts  out  of  which  this  ease  arose  are  substantially 
as  follows : 

At  the  time  of  the  killing  the  deceased,  Julian  Shafer, 
was  occupying  and  using  school  section  36,  the  section  on 
which  the  killing  occurred.  Said  section  had  a  fence  on 
the  south  line  and  a  fence  on  the  west,  but  the  fence  on 
the  west  was  not  on  the  true  line,  but  was  about  20  feet 
further  we^t  than  the  true  line  between  sections  35  and 
36.  There  was  no  fence  on  the  north  and  east  of  the 
section.  The  defendant  had  leased  land,  and  was  entitled 
to  graze  and  use  the  same,  to  the  north  and  east  of  said 
section  36,  and  had  leased  water  from  one  Graves,  who 
owned  the  section  adjoining  36  on  the  south. 

On  Friday  afternoon  prior  to  the  killing  on  Sunday, 
the  defendant  moved  approximately  500  head  of  cattle 
from  his  home  to  a  point  north  and  west  of  section  36. 
The  cattle  remained  there  until  late  Saturday  afternoon, 
when  his  employe,  **Doc''  Roberts,  started  the  cattle 
south  for  water  in  the  direction  of  the  Graves  house. 
On  the  following  morning,  Sunday,  the  defendant  and 
Roberts  left  the  defendant's  home  to  look  after  the 
cattle  and  to  ascertain  if  they  had  gone  to  water.    They 
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rode  north  and  west  of  section  36  about  .a  mile  and  a 
half  in  the  vicinity  of  a  schoolhouse,  where  they  sep- 
arated, and  began  to  gather  what  cattle  had  not  gone  to 
water,  intending  to  drive  them  south  to  the  water.  In 
the  meantime  the  deceased,  Shafer,  came  from  his  home, 
about  a  mile  northeast  of  section  36,  and  began  rounding 
up  defendant's  cattle — that  is,  those  cattle  that  had 
been  to  the  water  and  were  coming  out — and  began  driv- 
ing them  through  a  gate  in  the  south  fence ;  it  being  his 
purpose  to  keep  them  below  the  south  fence  of  the  school 
section  36,  and  prevent  them  from  going  on  said  section 
or  across  it,  or  up  the  road  along  the  fence  running 
north  to  the  lands  which  Crosby  had  north  of  the  said 
section.  When  the  defendant  learned  that  Shafer  was 
driving  his  cattle  out,  he  and  Roberts  galloped  south 
down  the  road  until  near  the  gate  at  the  southwest 
comer  of  the  section,  where  Shafer,  according  to  the 
testimony  of  the  defendant  and  Roberts,  intercepted 
them  and  began  cursing  and  abusing  the  defendant,  call- 
ing him  vile  names,  and  stating  he  would  **do  him  up." 
The  defendant,  according  to  his  testimony,  ti'ied  to  rea- 
son with  the  deceased,  and  he  and  Roberts  continued  in 
the  direction  they  were  going,  intending  to  go  around 
the  cattle  to  drive  them  along  the  west  fence  toward  the 
north.  According  to  defendant's  testimony,  Shafer  said 
that  he  would  not  allow  this  to  be  done,  and  that  he  was 
going  to  kill  defendant  and  do  it  right  then.  At  this 
time,  according  to  defendant's  testimony,  he  made  a 
move  as  though  to  get  a  pistol,  whereupon  the  defendant 
shot  him  three  times  and  killed  him. 

There  was  evidence  in  the  case  of  threats  by  the  de- 
ceased  having  been  made  against  the  defendant,  some  of 
which  were  communicated  to  him,  and  some  of  which  were 
not.  The  only  eyewitness  of  the  killing  other  than  the  de- 
fendant was  Roberts,  who  corroborated  the  defendant  as 
to  the  circumstances  of  the  killing.  The  plea  of  the  de- 
fendant was  self-defense,  and  the  case  was  tried  for  the 
state  on  the  theory  of  deliberate,  premediated  murder. 
The  testimony  showed  that  no  weapon  was  found  upon 
Shafer,  nor  was  any  found  in  the  vicinity  of  his  body 


322  SUPREME    COURT   OF   NEW   MEXICO 


State  V.  Crosby,  26  N.  M.  318. 


after  the  killing,  nor  did  the  defendant,  or  the  witness 
Roberts,  at  any  time  see  a  weapon  in  the  hands  of  Shafer. 

The  appellant  contends  tliat  he  was  not  guilty  of  the 
crime  of  manslaughter,  of  which  he  was  convicted ;  that 
under  the  circumstances  he  was  either  guilty  of  murder 
in  the  first  degree,  or  not  guilty,  having  killed  the  de- 
ceased in  self-defense. 

[1]  The  appellant  assigns  numerous  errors,  relying 
principally  upon  the  assignment  that  the  court  erred  in 
the  instruction  to  the  jury  in  regard  to  manslaughter  for 
the  reason  that  there  was  no  evidence  of  this  offense,  the 
evidence  supporting  only  a  verdict  of  murder  in  the  first 
or  second  degree  or  in  self-defense.  Manslaughter  is  de- 
fined by  our  statute  (section  1460,  Code  1915)  as  an  un- 
lawful killing  of  a  human  being  without  malice,  and  be- 
ing of  two  kinds — voluntar^%  upon  a  sudden  quarrel  or 
in  the  heat  of  passion ;  and  involuntary,  in  the  comission 
of  an  unlawful  aH  not  amounting  to  felony,  or  in  the 
commission  of  a  lawful  act  which  might  produce  death, 
in  an  unlawful  manner,  or  without  due  caution  or  cir- 
cumspection. It  seems  to  us  that  instruction  in  this 
case  was  proper  and  justified  by  the  evidence  as  shown 
by  the  above  statement  of  facts.  The  defendant  testified 
that  the  deceased  cursed  and  abused  him,  and  the  jury 
was  certainly  justified  in  assuming  that  the  homicide 
was  the  result  of  a  sudden  quarrel,  or  the  act  of  killing 
was  done  in  the  heat  of  passion.  As  shown  by  their  ver- 
dict, they  did  not  believe  the  state 's  case  in  its  entirety, 
nor  the  defendant's.  The  state  attempted  to  make  out  a 
case  of  murder  in  the  first  degree ;  the  defendant  pleaded 
self-defense,  and  introduced  evidence  to  that  effect. 
The  jury,  however,  did  not  take  either  the  state's  view 
of  the  case  nor  the  defendant 's,  but  apparently  believed, 
as  shown  by  their  verdict,  that  the  homicide  was  com- 
mitted in  the  manner  which  constitutes  manslaughter,  as 
defined  by  the  statute  and  the  instructions  of  the  court. 
The  verdict  is  supported  by  the  evidence,  as  shown  by 
the  record  and  the  foregoing  statement  taken  therefrom. 

The  appellant  cites  the  case  of  Territory  v.  Fewel,  5 
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N.  M.  34,  17  Pac.  569,  where  an  instruction  in  murder 
in  the  third  degree  was  held  to  be  error  because  there 
was  no  evidence  in  that  case  to  sustain  such  instruction. 
The  statute  law  of  murder  at  the  time  the  Pewel  Case 
was  tried  defined  murder  in  the  third  degree  as  killing 
in  a  cruel  and  unsual  manner,  and  the  court  held  there 
was  no  evidence  of  this  element  of  murder  in  the  case. 
It  is  distinguishable  from  the  present  case,  where  the 
charge  included  manslaughter,  and  the  evidence  justified 
the  instruction. 

The  case  of  Faulkner  v.  Territory,  6  N.  M.  464,  30 
Pac.  905,  cited  by  appellant,  is  also  distinguishable  from 
the  present  one  on  the  ground  that  in  the  Faulkner  Case 
it  is  specifically  held  that  there  was  evidence  only  of 
murder  in  the  first  degree,  and  the  court  properly  in- 
structed in  that  degree  and  no  other. 

This  same  distinction  is  true  of  Sandoval  v.  Territory, 
8  N.  M.  573,  45  Pac.  1125,  cited  by  appellant,  where  an 
instruction  in  a  lower  degree  than  the  first  was  asked 
and  refused,  the  court  saying  it  would  be  error  to  give 
such  an  instruction  because  there  was  no  evidence  tend- 
ing to  show  the  lower  degree  of  crime. 

Again,  in  the  case  of  Territory  v.  Archuleta,  16  N.  M. 
219,  114  Pac.  285,  where  the  error  alleged  was  the  omis- 
sion to  charge  on  manslaughter,  the  court  on  appeal  h6\d- 
ing  that  such  an  instruction  would  have  been  improper 
and  erroneous,  as  the  evidence  did  not  warrant  this  re- 
quested instruction. 

In  the  case  of  Territorj^  v.  Hendricks,  13  N.  M.  300, 
84  Pac.  523,  an  instruction  in  third  degree  murder  was 
given  and  held  to  be  error  because  not  justified  by  the 
evidence.  See,  also.  State  v.  0.  W.  Smith,  26  N.  M. . . . , 
194  Pac.  869,  (decided  at  this  term  of  court,  where  the 
authorities  are  reviewed). 

As  shown  by  the  above  authorities,  it  is  undoubtedly 
erroneous  to  instruct  upon  a  degree  of  crime  where  the 
evidence  does  not  tend  to  sustain  such  a. degree;  but  in 
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this  case  the  instruction  was  proper  be»eause  there  was 
evidence  in  the  case  tending  to  sustain  it  and  upon  which 
the  verdict  could  be  upheld. 

The  appellant  also  assigns  as  error  the  instruction  of 
the  court  upon  self-defense,  which  was  as  follows : 

"The  defense  interposed  in  this  case  by  the  defendant  is 
that  he  kiUed  the  deceased  in  his  necessary  self-defense. 
Upon  this  subject  the  court  charges  you  that  a  person  may 
repel  force  by  force  in  the  defense  of  his  person  ag^ainst  one 
who  manifestly  intends  and  endeavors  by  violence  to  take  his 
life,  or  do  him  grreat  bodily  harm,  and  if  a  conflict  ensues 
under  such  circumstances  and  life  is  taken,  the  killing  is 
justifiable..  To  justify  the  killing  there  must  be  an  apparent 
design  on  the  part  of  the  assailant  either  to  take  the  life  of 
the  person  assailed,  or  to  inflict  some  great  personal  injury 
upon  him,  and,  in  addition,  there  must  be  then  and  there  im-  j 

minent  danger  of  such  apparent  design  being  accomplished."  , 

Standing  alone  and  unexplained,  this  instruction  is 
undoubtedly  erroneous,  as  it  is  capable  of  the  interpreta- 
tion that  the  killing,  to  be  justifiable,  must  have  been 
done  by  the  defendant  in  his  necessary  self-defense,  or  , 

necessarily.    State  v.  Miller,  43  Or.  325,  74  Pac.  658,  660 ;  I 

Steinmeyer  v.  People,  95  111.  383,  384.  If  this  instruc- 
tion were  ambiguous  and  incomplete,  and  also  capable 
of  another,  diflferent,  and  correct  interpretation — that  is, 
that  necessary  self-defense  meant  what  was  apparently 
necessary  to  the  defendant  at  the  time,  as  a  reasonable 
man,  it  might  then  be  cured  by  the  subsequent  instruc- 
tion, which  the  court  gave  fus  follows : 

"And  if,  as  a  reasonable  man,  he  believes  that  he  Is  then 
and  there  in  danger  of  death  or  great  bodily  harm,  he  is  ent 
titled  to  act  In  proportion  to  suci^  appearance  to  him,  as  a 
reasonable  man.  even  though  afterwards,  when  the  whole 
matter  Is  over,  It  may  develop  tnat  there  was  no  such  danger 
as  he  then  and  there,  as  a  reasonable  man,  supposed  to  exist." 

[2]  The  Territorial  Supreme  court  has  held  that  an 
erroneous  instruction  cannot  be  cured  by  a  subsequent 
correct  one.  Territory  v.  Pridemore,  4  N.  M.  (Gild.) 
275,  281,  13  Pac.  96.  It  has  also  held  that  instructions 
must  be  considered  as  a  whole,  and  not  singly. 

"Possibly,  if  these  Instructions  singled  out  stood  alone,  some 
of  them  might  have  been  erroneous,  but  this  Is  not  the  way 
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in  which  the  instructions  given  by  the  trial  court  should/  be 
looked  at.  The  instructions  must  be  looked  at  as  a  whole, 
and  their  bearing  upon  all  of  the  evidence  introduced  in  the 
•case  must  be  considered."  U.  S.  v.  Densmore,  12  N.  M.  99, 
at  page  106.  75  Pac.  31,  32. 

"If  this  instruction  stood  alone,  unconnected  with  anything 
else,  there  would  be  some  plausibility  in  this  argument;  but 
the  preceding  paragraph  describes  the  assault  and  the  violent 
breaking,  and  this  instruction  refers  to  what  immediately 
precedes  and  includes  the  whole  of  it.  The  offense  had  been 
therefore  clearly  defined  by  the  court,  and  the  jury  could  not 
have  been  misled  by  this  paragraph,  when  considered  with  the 
other  instructions  given  in  connection  with  it."  Territory  v. 
Gallegos.  17  N.  M.  409,  at  page  413,  130  Pac.  245.  247. 

See,  also,  Territorj^  v.  Kimmiek,  15  N.  M.  178,  106 
Pac.  381 ;  Territory  v.  Cheney,  16  N.  M.  476,  120  Pac. 
335. 

"Instructions  must  be  taken  as  an  entirety — ih&t  is,  each 
must  be  considered  in  connection  with  others  of  the  series  re- 
ferring to  the  same  subject  and  connected  therewith — un<l  if, 
when  taken  altogether,  they  properly  express  the  law  as  ap- 
plicable to  the  particular  case,  no  just  ground  of  cx>mplaint 
exists,  even  though  an  isolated  and  detached  claure  is,  in  itself, 
inaccurate  or  incomplete,  and  although  some  of  them,  taken 
separately,  may  be  subject  to  criticism."  14  R.  C.  I..  "In- 
structions," par.  76.  . 

See,  also,  Branson's  Instructions  to  Juries,  par.  94, 
and  eases  cited;  Brickwood's  Sackett,  Instructions,  vol. 
1,  par.  175. 

We  believe  the  proper'  rule  to  be  that  error  committed 
in  giving  an  incorrect  instruction  is  not  cured  or  rend- 
ered harmless  by  the  giving  of  a  correct  instruction  on 
the  same  subject,  and  this  rule  should  be  applied  in  the 
present  case,  in  which  the  erroneous  instruction  was 
complete,  unambiguous,  and  certain.  As  is  said  in  Stein- 
meyer  v.  People,  95  111.  383,  at  page  390 : 

'*It  is  true  the  instructions  on  the  same  subject,  given  on 
behalf  of  the  defendants,  laid  down  the  law  correctly.  But 
that  is  not  enough.  The  jury  may  have  disregarded  the  in- 
structions for  the  defendants  ,and  followed  those  given  for  the 
people.  They  had  as  much  right  to  follow  the  one  as  the 
other,  and  it  is  impossible  for  the  court  to  say  which  instrucA 
tions  controlled  the  deliberations  of  the  jury.  If  the  jury  fol- 
lowed the  sixth  instruction  given  for  the  people,  as  we  may 
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presume  from  their  verdict  they  did«  then  they  were  misled, 
and  defendants  were  denied  the  right  of  self-defense,  which 
was  secured  to  them  by  the  law.  We  are,  therefore,  of  opinion 
that  the  instruction  was  calculated  to  deprive  the  defendants 
of  a  fair  trial  before  the  Jury,  and  for  this  reason  the  judgment 
will  have  to  be  reversed.*' 

See,  also,  Clay  v. -State,  15  Wyo.  42,  86  Pac.  17,  at 
page  21 ;  Blashfield  on  Instructions  to  Juries,  vol.  1,  par. 
24A,  and  eases  cited. 

For  the  reasons  above  stated,  the  case  is  reversed  and 
a  new  trial  ordered. 


Parker,  C.  J.,  and  Roberts,  J.,  concur. 


[No.   2364.     July   1,   1920.     Rehearing   Denied   Oct.   5.   1920.1 

TEXAS  BANK  &  TRUST  CO.,  OF  EL  PASO,  TEX., 

V.  CAVIN  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  The  payee  and  holder  of  a  Joint  and  several  note  signed 
by  C.  and  A.,  with  knowledge  that  A.  signed  said  note  to  secure 
or  as  collateral  for  another  note  signed  by  C,  can  only  re- 
cover from  A.  the  amount  remaining  due  on  the  note  of  C.  for 
which    the   Joint   note   was   collateral.  P.   333 

2.  The  payee  and  holder  of  a  collateral  note,  with  knowl- 
edge that  it  has  been  diverted  from  the  purpose  for  whicfti 
it  was  given,  cannot  hold  the  accommodation  maker  on  such 
collateral  note  liable  for  any  other  propose,  or  to  any  greater 
extent  than  that  for  which  the  accommodation  note  was  given. 

P.   333 

3.  The  Joint  and  several  maker  of  a  prommissory  note, 
who  pledges  it  as  security  for  another  note  signed  by  him,  and 
for  "any  and  all  other  indebtedness  due  by  him,'*  is  liable  for 
the  note,  although  the  liability  of  his  Joint  maker  is  limited  to 
the  amount  due  on  the  note  for  which  the  Joint  and  several 
note  was  griven   as  security.  P.   334 

4.  In  a  suit  on  a  promissory  note,  where  the  defendtmtl 
pleads  payment  and  a  counterclaim  arising  out  of  other  notes 
given  to  the  plaintiff,  and  the  plaintiff  then  submits  an  item- 
ized statement,  and  on  trial  both  parties  request  that  the  case 
be  referred  and  an  accounting  made,  the  court  should  order 
an  accounting  to  ascertain  the  state  of  accounts  between  the 
parties.  P.   334 

5.  The  practice  of  interrogating  the  court  under  the  guise 
of  requested  findings  is  condemned.  Counsel  should  submit 
to  the  trial  court  such  ultimate  findings  of  fact  and  conclu- 
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slons  of  law  as  in  his  opinion  the  case  Justifies,  and  request 
that  the  CY)urt  either  find,  or  refuse  to  find,  such  conclusions. 

P.   386 

Appeal  from  District  Court,  Chaves  County ;  Richard- 
son, Judge. 

Action  by  the  Texas  Bank  &  Trust  Company  of  El 
Paso,  Tex.,  against  G.  E.  Cavin  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Reversed  and  re- 
manded. 

Reid,  Hervey  *&  Iden,  of  Roswell,  for  appellants. 

Court  should  have  rendered  judgment  in  account,  case 
being  tried  on  theory'  of  account. 

Judgment  could  be  rendered  against  Amis  only  for 
amount  remaining  due  on  note.    8  C.  J.  265. 

Payee  cannot  be  holder  in  due  course. 

8  C.  J.  469;  Van  Ploeg  v.  Van  Zunk,  13  L.  R.  A. 
(N.  S.)  490;  Builders'  Lime  Co.  v.  Weimer,  (Iowa)  151, 
N.  W.  100;  St.  Charles  Savings  Bank  v.  Edwards,  243 
Mo.  553 ;  Long  v.  Schaif er,  185  Mo.  A.,  641 ;  Gresham 
Bank  v.  Walsh,  76  Or.  272,  147  P.  534;  Bradshaw  v. 
Miner's  Bank,  81  Fed.  902,  26  C.  C.  A.  673 ;  Jones  v. 
Citizens'  State  Bank,  39  Okl.  393,  135  P.  373. 

Bank  is  not  holder  in  due  course  as  to  preexisting 
debt.  8  C.  J.  267 ;  Sutherland  v.  Mede,  80  N.  Y.  S.  504 ; 
Harris  v.  Fowler,  110  N.  Y.  S.  987. 

Bank  was  chargeable  with  notice  that  accommodation 
maker  will  be  liable  for  period  longer  than  face  of  note. 
8  C.  J.  264;  Altoona  Second  National  Bank  v.  Dunn, 
(Pa.)  31  A.  S.  R.  742;  Chester  v.  Dorr,  41  N.  Y.  279; 
Continental  National  Bank  of  New  York  v.  Bell,  (N.  Y.) 
25  N.  E.  1070 ;  Vol.  I,  Daniel  on  Negotiable  Instruments, 
Sec.  726,  Note  22 ;  3  R.  C.  L.  Sec.  251. 

"Assuming  that  there  was  no  wrongful  diversion  of  the  note 
by  Crosby,  nevertheless  the  bank  cannot  enforce  it  against 
the  accommodation  maker  for  any  amount  beyond  that  for 
which  it  was  pledged,  nor  for  a  debt  for  which  it  was  not 
pledged.  In  respect  of  any  excess,  it  stands  in  the  situation  of 
Crosby,  who  clearly  could  not  enforce  payment.*' 


328  SUPREME    COURT    OF*   NEW    MEXICO 

Texas  Bank  Etc  v.  Cavin,  26  N.  M.  326. 

Cominsky  v.  Coleman,  114  N.  Y.  S.  875;  Battle  v. 
Weems,  44  Ala.  105;  Carrol  v.  Peters,  1  McGloin  88; 
Hoffman  v.  Poster,  43  Pa.  St.  137 ;  Bower>'  v.  Hastings, 
12  Casey,  285;  Bacon  v.  Harris,  10  Atl.  649;  Sears  v. 
Moore,  171  Mass.  514,  50  N.  E.  1027. 

H.  C.  Maynard,  of  Roswell,  for  appellee. 

"Where  a  contract  of  partnership  related  back  and  covered 
a  prior  enterprise  of  one  of  the  partners  for  which  goods  were 
furnished  to  him  by  a  third  person,  the  partner  was  Uable." 
Levenworth  v.  Brandon,  136  Pac.  375,  Deoennial  Digest,  Part- 
nership, 239. 

If  the  court  will  read  the  letter,  Exhibit  H.,  and  the 
bill  of  sale  attached  to  the  deposition,  it  can  come  to  no 
other  conclusion  than  that  Cavin  assumed  the  indebted- 
ness. The  law  is  clear.  The  contract  in  the  note  is  clear 
as  to  what  was  intended  by  Cavin. 

"A  pre-existing  debt  is  sufficient  consideration  to  support 
a  pledge  of  goods  in  the  hands  of  the  pledgee  as  against  thej 
seller  although  the  latter  would  have  the  right  to  rescind  the 
sale  and  recover  the  goods  from  the  purchaser,  had  the  same 
remained  in  his  possession."  Haraszthy  v.  Shandel,  27  Pac. 
876  (Colo.) 

"Assignment  of  property  to  secure  loans  made  and  to  be 
made,  valid  as  to  all  loans  and  advances  made  before  third 
parties  and  have  acquired  liens."  United  States  v.  Lennox, 
Federal  case  No.  155592. 

"A  pledge  as  well  as  a  mortgage  may  be  made  to  secure  an 
obligation  not  yet  arisen  into  existence."  In  re  Wolf,  12th 
La.  Ann.  525. 

"Where  the  terms  of  a  note  provide  that  the  collateral  se- 
curities deposited  therewith,  are  to  secure  the  payment  of  the 
note,  and  als(*  for  any  other  liabilities  thfen  due,  or  which^ 
might  afterwards  be  contracted,  by  the  maker,  such  agree-- 
ment  is  valid  as  to  the  two  notes,  which  the  holder  had  prev- 
iously rediscounted  for  the  maker."  Hanover  National  Bank 
V.  Brown,  535  S.  W.  206. 

The  note  sued  upon  was  delivered  to  the  appellee  at 
its  place  of  business  in  the  city  of  El  Paso,  Texas,  and 
there  is  no  conflict  of  evidence  of  that  point.  It  is  there- 
fore a  Texas  contract,  and  is  governed  by  the  laws  of  the 
State  of  Texas. 

"Where  a   note   is  executed   by   two   persons  whereby   they 
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Jointly  and  severally  promise  to  pay  sum  specified,  and  one 
sig-ns  it  as  an  accommodation  to  the  other,  he  is  liable  as  a 
maker  and  not  a  surety,  so^  far  as  the  payee  of  the  note  is 
concerned."     Traube  v.  Cook  124  S.  W.  455. 

"If  the  makers  of  a  note  agrree  when  the  loan  is  made  that 
all  are  primarily  liable,  the  payee  may  hold  all  parties  as  prin- 
cipaals  though  some  of  them  wee  accommodation  signers." 
First  National  Bank  v.  Rusk  Pure  Ic^  Co.,  136  S.  W.  89 
(Texas). 

"A  person  signing  a  note  on  its  face  as  an  accommodation 
maker  is  primarily  liable  to  the  payee  as  a  joint  maker  though 
the  payee  knew  of  the  accommodation  nature  of  the  trans* 
action."     First   National    Bank   v.    Meyers,    152    N.    W,.    657 
(North  Dakota). 

"The  maker  of  a  note  signing  with  the  consideration  to  lend 
his  name  to  another  makes  him,  under  the  Negotiable  Instru- 
ments Act,  an  "accommodation  maker,"  liable  to  the  holder 
for  value  though  when  taking  it,  knowing  him  to  be  such," 
Metzger  vs.  Sigall,  145  Pas.  72  (Washington). 

The  rule  is  well  established  that  one  who  has  received 
ac(»)minodation  paper  after  it  has  been  diverted  from  its 
contemplated  purpose,  without  notice  of  the  diversion, 
in  good  faith  and  for  value,  is  entitled  to  recover  thereon. 
1  Am.  &  Eng.  Enc.  Law,  2d  Ed.  p.  384  and  cases  cited. 

The  law  in  this  state  a^nd  in  most  other  jurisdictions 
is  that  the  transferee  of  accommodation  paper,  even  after 
maturity  and  with  notice  that  it  is  accommodation  paper, 
takes  it  discharged  of  all  defenses  that  might  have  ex- 
isted against  the  accommodated  party.  The  case  of 
Miller  v.  Lamed,  103  IIIL  562,  is  a  conclusive  authority 
against  appellants'  contention  on  this  point. 

No  one  can  ever  have  a  legal  right  to  require  another 
to  execute  accommodation  paper  in  his  favor.  In  order 
to  give  it  the  character  of  accommodation  paper,  it  must 
be  made  without  legal  consideration  and  be  delivered 
purely  for  the  accommodation  of  the  accommodated 
party.  The  law  recognizes  the  right  of  the  accommoda- 
tion party  to  impose  any  restrictions,  conditions,  or  limi- 
tations upon  the  paper  that  he  sees  proper.  I  Am.  & 
Eng.  Enc.  Law,  2d  Ed.,  p.  383 ;  Benjamin  v.  Rogers,  126 
N.  Y.  60,  26  N.  E.  970.    Unless  such  restrictions  are  writ- 
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ten  into  the  note  or  otherwise  brought  to  the  knowledge  of 
the  transferee  at  the  time  or  before  the  paper  is  passed 
to  him,  such  restrictions,  limitations,  or  conditions  will 
be  no  defense,  and  the  fact  that  the  paper  may  be  past 
due  at  the  time  will  not  charge  the  transferee  with  notice 
of  mere  parol  restrictions.  Naef  v.  Potter,  80  N.  B. 
1084. 

The  weight  of  authority  upholds  the  view  that  the 
transferee  of  accommodation  paper  after  due  may  en- 
force the  same  against  the  accommodation  maker. 

Joyce  on  Defenses  to  Commercial  Paper,  pp.  282  (A. 
D.  1907) ;  1  Dan.  Neg.  Instruments  (5th  Ed.)  p.  726 
(A.  D.  1903)  ;  2  Randolph  Comm.  Paper  (2d  Ed.)  p 
677  (1899)  ;  Story  Prom.  Note  (7th  Ed.)  p.  194  (A.-D. 
1878)  ;  2  Parsons  Notes  and  Bills,  p.  29  (A.  D.  1865) ; 
Mersick  v.  Alderman,  77  Conn.  634,  60  Atl.  109 ;  Black 
V.  Tarbell,  89  Wis.  390,  61  N.  W.  1106 ;  1  Am.  and  Eng. 
Ency.  Law,  364;  Marling  v.  Jones  119,  N.  W.  931. 

OPINION  OF  THE  COURT. 

RAYNOLDS,  J.  This  was  an  action  instituted  by  the 
plaintiff  bank  against  defendants  upon  their  joint  and 
several  promissory  note  for  $3,000,  dated  December  22, 
1915,  payable  on  or  before  60  days  to  the  said  bank,  and 
praying  judgment  for  the  amount  of  principal  and  in- 
terest of  said  note  and  10  per  cent,  of  said  amount  as 
attorney's  fees. 

The  answer  admits  the  making  of  the  note,  but  denies 
any  indebtedness.  By  way  of  new  matter  it  is  pleaded 
that  the  note  in  question  was  placed  with  the  plaintiff 
bank  as  collateral  security  to  another  note  dated  January 
3,  1916,  for  $6,568.19,  signed  by  Cavin,  and  that  the  de- 
fendant Amis,  one  of  the  makers  of  the  said  note  of 
December  22,  1915,  was  an  accommodation  maker,  and 
signed  and  delivered  said  note  to  the  defendant  Cavin 
with  the  express  understanding  that  it  would  be  used 
as  collateral  security  to  the  above-mentioned  note  and 
for  no  other  purpose;  that  said  note  of  January  3,  1916, 
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was  executed  by  Cavin  to  the  plaintiff  bank  in  pursu- 
ance of  a  prior  agreement  made  about  December  20th, 
for  the  purpose  of  obtaining  money  to  pay  a  draft  of 
the  Saxon  Automobile  Company  and  to  enable  the  de- 
fendant Cavin  to  obtain  two  carloads  of  Saxon  automo- 
biles  at  El  Paso,  Tex.,  and  that  the  plaintiff  bank  had 
notice  and  knowledge  of  the  fact  that  the  said  defendant 
Amis  was. an  accommodation  maker,  and  that  the  said 
note  was  signed  by  the  said  Amis  with  the  express  under- 
standing that  it  was  to  be  used  as  collateral  security  for 
the  aibove-mentioned  loan  of  $6,568.19,  and  for  no  other 
purpose. 

By  counterclaim  the  defendant  Cavin  also  alleged  that 
prior  to  the  making  of  the  note  in  question  he  was  in 
the  automobile  business  in  El  Paso,  Tex.,  and  the  plaintiff 
was  his  banker,  and  that  during  the  course  of  their  busi- 
ness he  made  various  notes  to  the  bank  from  time  to 
time,  each  of  which  was  secured  by  mortgages  on  certain 
automobiles,  and  as  the  automobiles  were  sold  a  portion 
of  the  proceeds  would  be  applied  upon  the  respective 
obligations;  and  that,  upon  information  and  belief,  the 
defendant  was  not  indebted  to  the  plaintiff  bank,  but 
that  he  was  not  possessed  of  the  data  necessary  to  show 
payments,  and  therefore,  prayed  an  accounting  from 
the  plaintiff  bank,  and  asked  for  judgment  for  any 
amount  that  might  be  found  to  be  due,  offered  to  pay  any 
amount  that  he  might  owe  and  also  alleged,  among  other 
things,  that,  by  reason  of  the  various  credits,  the  note 
of  January  3,  1916,  for  which  the  note  in  suit  was  given 
as  collateral,  had  been  fully  paid  and  satisfied. 

The  plaintiff  bank  apparently  did  not  resist  the  ap- 
plication for  an  accounting,  but  filed  a  reply,  and  at- 
tached to  it  an  itemized  statement,  purporting  to  show 
all  the  notes  made  by  the  defendant  Cavin  from  time 
to  time,  and  all  amounts  received  by  the  said  bank, 
either  by  way  of  pajrment  or  realized  from  sales  of  auto- 
biles  by  the  said  bank  after  Cavin  had  suspended  busi- 
ness. 
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Much  testimony  was  taken  on  the  various  items  of  ac- 
count, but  it  was  all  taken  before  the  court;  no  refer- 
ence having  been  made.  It  was  also  claimed  by  the 
plaintiff  bank  that  on  or  about  November  29,  1915,  Cavin 
became  the  partner  of  one  Ottestad  in  the  handling  of 
Saxon  automobiles,  at  El  Paso,  Tex.,  and  on  that  date 
the  firm  of  Ottestad  &  Cavin  executed  to  the  plaintiff 
bank  a  note  in  the  sum  of  approximately  $2,600,  and 
that  later,  about  January'  3,  1916,  Cavin  succeeded  to 
the  business  of  Ottestad,  assuming  the  debts  of  the  said 
firm,  and  among  which  were  several  notes  made  in  Octo- 
ber and  November  by  the  Saxon  Motor  Company  prior 
to  Cavin 's  connection  with  the  firm,  aggregating  about 
$2,400 ;  that  on  April  1,  1916,  after  the  making  of  the 
note  of  January  3,  to  which  the  note  sued  on  in  this  case 
was  collateral,  and  after  maturity  of  the  said  collateral 
note,  Cavin  obtained  from  the  bank  a  further  loan  of 
$4,173.54,  and  executed  a  note  therefor  to  the  bank,  and 
on  April  26,  a  loan  of  $3,874.39,  and  May  30  a  loan  of 
$200,  each  time  executing  a  note  to  the  bank  therefor, 
and  that  by  reason  of  the  agreement  contained  in  the 
note  of  January  3,  1916,  the  said  Amis,  upon  the  note 
which  is  the  subject  of  this  suit,  became  liable,  not  only 
for  any  balance  which  Cavin  failed  to  pay  upon  the  note 
of  January  3,  1916,  but  any  balance  upon  the  note  of 
Ottestad  and  Cavin  of  November  29,  1915,  and  upon  the 
indebtedness  of  the  Saxon  Motor  Company  prior  to  said 
date,  and  upon  any  and  all  of  said  notes  of  April  1  and 
April  26,  and  May  30. 

The  court,  having  heard  the  evidence,  made  one  find- 
ing that  the  defendants  were  indebted  to  the  plaintiff 
in  the  full  amount  of  the  note  sued  on,  together  with  ac- 
cumulated interest  and  attorney's  fees.  Subsequently, 
upon  the  request  of  the  defendant  at  the  time  of  entering 
the  judgment,  the  court  made  other  findings,  none  of 
which,  however,  were  findings  in  accoiuit,  but  among 
other  things,  found  that  the  defendants  were  not  liable 
upon  any  indebtedness  of  the  Saxon  Motor  Sales  Com- 
pany made  prior  to  the  time  of  Cavin 's  connection  with 
the  said  firm,  but  holding  the  defendant  Amis  liable  for 
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the  balance  due  upon  the  note  of  November  29,  1915,  of 
Ottestad  and  Cavin,  the  balance  due  upon  the  not«  of 
January  3,  1916,  and  the  notes  of  April  1,  April  26,  and 
May  30,  1919.    The  court  further  found : 

"(1)  That  the  note  described  in  the  complaint  was  sigrned 
by  the  defendants,  with  the  understanding  that  the  same  was 
to  be  for  the  benefit  of  the  defendant  Cavin,  and  the  defendant 
Amis  was  merely'  an  accommodation  indorser  thereon,  and 
that  it  was  to  be  used  as  collateral  security  to  a  note  to  be 
made  by  the  said  Cavin  to  the  plaintiff  for  $6,500,  which  note 
was  made  afterwards  on  January  3,  1916,  and  the  note  in 
question  placed  as  cK)Uateral  therewith,  the  said  note  of  $6,500 
having:  been  made  by  the  said  Cavin  to  obtain  funds  to  pay  for 
certain  automobiles  to  carry  on  his  business  of  an  automobile 
salesman  in  El  Paso,  Tex. 

"(2.)  That  the  plaintiff  had  notice  that  the  defendant  Amis 
was  merely  an  accommodation  indorser  at  the  time  it  took  the 
said  note,  and  that  the  same  was  to  be  placed  as  collateral  se- 
curity." 

The  trial  judge  further  held  that  it  was  unnecessary 
for  him  to  ascertain  or  find  the  balances  remaining  due 
on  the  above-mentioned  notes,  but  found  that  the  bal- 
ances due  were  equal  to  the  judgment  rendered  on  the 
note  sued  on.  Both  defendants  appealed  from  the  judg- 
ment of  the  court  herein. 

[1,  2]  During  the  course  of  the  trial,  plaintiff  below, 
appellee  here,  at  the  close  of  plaintiff 's  case  in  chief  re- 
quested the  court  that  a  competent  man  be  appointed 
to  audit  the  books  and  arrange  any  credit  on  the  proper 
notes,  and  report  the  same  to  the  court.  The  defendant 
Cavin  also  asked  for  an  accounting.  The  court  refused 
to  accede  to  this  request,  evidently  taking  the  position 
that  both  defendants  were  liable  in  an  amount  in  excess 
of  the  note  sued  upon,  with  interest  and  attorney's  fees, 
and  that  plaintiff  was  entitled  to  recover  at  least  that 
amount.  The  court  was  in  error  in  this  regard.  It  was 
found  as  a  fact,  as  heretofore  set  forth,  that  the  joint 
note  of  December  22,  1915,  the  one  in  suit,  was  given  as 
collateral  security  for  the  note  of  January  3,  1916,  the 
$6,500  note,  and  that  Amis  was  an  accommodation  maker 
thereon ;  that  the  plaintiff  bank  had  notice  and  knowledge 
of  this  transaction.    The  defendant  Amis  was  therefore 
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liable  only  under  his  contract  for  the  payment  of  the 
$6,500  note,  or  the  balance  which  was  due  thereon. 

"It  is  well  settled  that,  where  the  holder  of  accommodation 
paper  has  received  it  as  security  for  a  debt,  he  can  recover 
thereon,  in  an  action  against  the  accommodation  maker  or 
acceptor,  only  the  amount  of  the  debt  for  which  the  instru- 
ment was  pledged,  unless  he  is  accountable  to  some  other  per- 
son for  the  surplus."  8  C.  J.  "Bills  and  Notes,"  par.  416.  p. 
265. 

Amis  was  not  liable  for  other  indebtedness  of  Caviii 
under  the  clause  in  Gavin's  $6,500  note,  pledging  the 
$3,000  note  for  payment  of  otTier  indebtedness  of  Gavin, 
because  the  contract  of  Amis  with  the  bank  was  to  secure 
the  $6,500  note  only,  and  the  collateral  given  could  not  be 
diverted  by  the  bank  of  Gavin  to  other  indebtedness  with- 
out his  consent. 

"A  transferee  of  a  bill  or  note  who  takes  it  knowing:  that  it 
has  been  diverted  from  the  purpose  for  which  it  was  given 
cannot  maintain  an  action  thereon  against  the  accommodation 
party."     8  C.  J.     "Bills  and  Notes,"  par.  442,  p.  282. 

[3]  As  to  the  liability  of  Gavin,  the  ease  is  different. 
The  note  of  January  3,  1916,  the  $6,500  note,  signed  by 
Gavin,  for  which  the  note  in  suit  was  given  as  collateral 
security,  contained  this  phrase : 

"That  the  surplus,  if  any,  after  payment  of  this  note,  and 
any  and  all  other  indebtedness  due  by  the  undersigned  to  said 
bank,  or  its  assigns,  together  with  all  costs  as  above  stated, 
shall  be  paid  by  the  maker  of  this  note." 

Gavin  was  liable  with  Amis  under  the  joint  and  sev- 
eral note  in  suit,  up  to  the  amount  of  said  note  for  any 
balance  remaining  due  on  the  $6,500  note,  for  which  the 
note  in  suit  was  given  as  collateral.  He  alone  was  also 
liable  on  this  note  in  suit  under  the  terms  by  which  he 
pledged  its  collateral  **for  any  and  all  other  indebted- 
ness due  by  him  (the  undersigned)  to  said  bank."  His 
liability  under  the  joint  and  several  note  in  suit  by  the 
terms  of  the  $6,500  note,  which  he  alone  signed,  was  for 
any  and  all  other  indebtedness  he  owed  the  plaintiff. 

[4]  In  a  suit  of  this  kind  involving  long  and  com- 
plicated accounts,  the  trial  judge  should  have  referred 
the  matter,  or  if  he  chose  not  take  that  course,  he  should 
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have  ordered  an  aecounting,  so  that  definite  eonclusioojs 
could  have  been  arrived  at  as  to  the  exact  amounts  due 
on  the  various  accounts.  The  trial  court  as  a  part  of  his 
judgment  found : 

"(10)  That  the  plaintiff  is  in  possession,  according  to  the 
report  attached  to  the  reply  in  this  case  and  the  testimony 
submitted  herein,  of  certain  notes  and  oblig-ations  and  auto- 
mobiles belong-ing  to  the  defendant  Cavln,  and  such  property 
should  be  returned  to  the  defendant  upon  payment  of  this 
judgment." 

The  trial  court  further  ordered  as  follows : 

X  "It  is  further  ordered  by  the  court  that  upon  payment  of 
this  Judgment  the  plaintiff  bank  shall  deposit  with  the  clerk 
of  this  court  for  delivery  to  the  defendants  any  and  all  prop- 
erty and  choses  in  action  which  it  may  have  on  hand  at  the 
time  payment  is  made,  and  that  it  shall  credit  upon  this  Judg- 
ment the  proceeds  of  any  notes  which  it  may  collect,  or  any 
automobiles  which  it  may  sell  before  the  said  Judgment  Is 
paid." 

We  are  unable  to  determine,  in  spite  of  a  careful 
perusal  of  the  voluminous  record,  the  exact  amount  of 
the  counterclaim,  the  value  of  the  automobiles  which 
the  plaintiif  had  on  hand,  and,  except  as  set  forth  in  the 
general  judgment,  we  cannot  determine  the  amount  the 
court  found  due  from  the  defendant  ^avin  on  the  other 
notes  involved  in  this  suit.  If  the  automobiles  were 
pledged  as  collateral  for  notes  of  Cavin,  their  value 
should  have  been  determined,  and  they  should  have  been 
credited  on  these  notes.  There  is  nothing  in  the  findings 
of  the  court  to  show  that  had  such  a  course  been  pursued, 
the  amount  of  Gavin's  indebtedness  on  the  notes  might 
have  been  reduced  below  the  amount  found  due  on  the 
notes  in  suit.  Moreover,  the  order  of  the  court  compell- 
ing the  return  of  the  other  notes  was  not  justified,  as 
they  would  not  be  paid  and  satisfied  by  the  pa)niient  of 
the  judgment  upon  the  note  in  suit,  unless  their  total 
amount,  after  deducting  all  credits,  was  less  than  the 
amount  of  the  judgment.  As  before  stated,  we  cannot 
determine  from  the  facts  furnished,  either  by  the  testi- 
mony or  the  findings  of  the  court  whether  the  amounts 
of  these  notes,  after  deducting  credits,  were  more  or  less 
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than  the  amount  of  the  judgment.  The  appellant  Cavin 
properly  urged  upon  the  trial  court  that  these  accounts 
should  be  definitely  determined. 

[5]  As  far  as  can  be  ascertained  from  the  record, 
counsel  for  appellants  did  not  assist  the  trial  court  in 
determining  what  they  claim  was  the  amount  which  the 
evidence  showed  was. due  from  the  defendant  Amis,  or 
upon  the  defendant  Gavin's  counterclaim.  Instead  of 
submitting  to  the  trial  court  findings  of  fact  and  conclu- 
sions of  law  which  they  considered  the  evidence  bore  out, 
they  contented  themselves  with  questioning  the  court  in  a 
series  of  interrogatories  as  to  what  the  court  meant  by 
its  judgment,  the  nature  of  the  defendants*  liability,  the 
consideration  for  defendants'  liability,  and  questions  of 
like  character.  We  wish  to  condemn  this  practice  of 
interrogating  the  court,  instead  of  submitting  to  it  ulti- 
mate findings  of  fact  and  conclusions  of  law  which  coun- 
sel for  one  side  or  the  other  think  the  evidence  and  law 
justify.  We  are  aware,  as  before  stated,  that  the  trial 
judge  refused  to  find  facts  which  counsel  for  appellants 
considered  important  details  of  the  case,  but  this  did 
not  excuse  them  from  submitting  to  him  the  facts  which 
they  contended  the  evidence  sustained,  and  the  con- 
clusions of  law  to  be  drawn  from  such  facts.  The  action 
taken  by  the  court  did  not  justify  counsel  for  appellants 
in  failing  to  set  forth  and  bring  to  his  attention  their 
theory  of  their  clients'  liability  or  non-liability,  and, 
in  case  of  liability,  the  amount  thereof. 

It  is  necessary  for  this  case  to  be  reversed  and  sent 
back  for  a  new  trial  in  order  that  the  whole  matter  may 
be  investigated,  statements  of  account  made,  and  the  lia- 
bility of  the  defendants  fixed  in  accordance  with  the 
principles  of  law  laid  down  in  this  decision ;  and  it  is  so 
ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 
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[No.  2430.     Sept.  3.  1920.] 

MELHOP  V.  COSTA  et  al. 

SYLLABUS  BY  THE  COURT. 

In  a  suit  on  a  promissory  note,  where  the  defense  was  fail- 
ure of  consideration,  plaintiff  moved  for  an  instructed  ver- 
dict, which  was  overruled.  The  jury  thereupon  returned  a 
verdict  for  the  plaintiff,  finding-  a  failure  of  consideration  as 
to  one-half  the  face  value  of  the  note.  Evidence  reviewed. 
Held,  that  the  court  should  have  sustained  plaintiff's  motion 
for  an  instructed  verdict,  as  there  was  no  evidence  of  failure 
of  consideration. 

Appeal  from  District  Court,  Chaves  County ;  McClure, 
Jud^e. 

Action  by  F.  L.  Melhop  against  N.  Costa  and  others. 
Demurrer  to  part  of  complaint  sustained,  verdict  and 
judgment  for  plaintiff  for  part  of  the  amount  of  note 
and  interest  and  attorney  ^s  fees,  and  he  appeals.  Re- 
versed and  remanded,  with  directions. 

J.  D.  Mell  and  W.  A.  Dunn,  both  of  Roswell,  for  ap- 
pellant. 

W.  E.  Rogers,  of  El  Paso,  Tex.,  for  appellees. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellant  sued  appellees  on  a  promis- 
sory note  for  $2,500,  dated  May  14,  1918,  and  due  Janu- 
ary 1,  1919,  bearing  interest  at  the  rate  of  10  per  cent, 
per  annum  after  maturity,  and  providing  for  attorney's 
fees.  The  complaint  contained  a  further  cause  for  some 
hay  sold  appellees  by  appellant,  for  which  he  recovered 
judgment  for  $75,  the  correctness  of  which  is  not  dis- 
puted. Appellant,  also  sought  to  have  the  judgment  on 
the  note  made  a  lien  on  certain  cattle  for  which  reason 
the  contract  leading  up  to  the  execution  of  the  note  wa.s 
set  up  in  the  complaint. 

The  court  sustained  a  demurrer  to  that  part  of  the 
complaint  claiming  the  lien,  and  the  action  of  the  court 
in  sustaining  the  demurrer  is  not  contested.  The  ap- 
pellees answered  the  complaint,  pleading  failure  of  con- 
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sideration  for  the  note.  They  set  up  the  fact  that  the 
note  was  given  under  a  contract  by  which  appellees 
leased  from  appellant  an  alfalfa  farm  of  130  acres,  to 
be  used  by  them  for  pasturing  cattle  and  cutting  hay ; 
that  appellant  had  convenanted  with  them  that  the  farm 
had  a  good  and  sufficient  water  right,  which  provided, 
and  would  provide,  ample  water  for  irrigating  same; 
and  that  he,  appellant,  would  irrigate  said  land  when 
needed;  that  appellant  had  failed  to  properly  irrigate 
said  land,  for  which  reason  the  alfalfa  had  not  grown  as 
it  should,  and  the  pasture  had  been  short,  and  but  little 
hay  was  realized.  Appellant  replied,  denying  the  agree- 
ment set  forth  in  the  answer ;  alleged  that  the  contract 
was  in  writing,  and  that  the  parties  all  understood  that 
appellant  had  a  water  right  in  the  Hagerman  Irrigation 
Company,  and  that  he  was  leasing  to  said  parties  said 
land  and  water  right,  and  that  he  could  supply  for  irri- 
gation purposes  only  such  water  as  he  was  entitled  to 
under  such  water  right;  that  by  reason  of  an  unprece- 
dented drought  in  the  year  1919,  appellant  was  able  to 
obtain  only  about  65  per  cent,  of  the  normal  supply  of 
water,  which  he  applied  to  said  land.  The  case  was  tried 
to  a  jury,  and  appellant  asked  the  court  to  instruct  the 
jury  to  return  a  verdict  in  his  favor  on  the  note,  which 
was  refused.  After  instructions  by  the  court,  the  juiy 
returned  a  verdict  for  the  appellant  for  $1,250  on  the 
note,  and  interest  and  attorney's  fees,  upon  which  judg- 
ment was  entered. 

The  points  made  here  by  appellant  are:  (1)  That  the 
court  should  have  sustained  his  motion  for  an  instructed 
verdict  on  the  note  for  the  full  amount  due,  thereunder, 
including  interest  and  attorney's  fees;  and  (2)  that 
there  was  no  substantial  evidence  warranting  the  ver- 
dict returned  by  the  jury. 

Appellees  put  in  evidence  the  conversation  leading  up 
to  the  execution  of  the  written  contract,  which  they  claim 
warranted  the  conclusion  by  the  jury  that  appellant  had 
agreed  to  furnish  sufficient  water  to  irrigate  the  land 
properly,  regardless  of  drought  or  other  unavoidable  oc- 
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currences.    The  contract  contained  this  clause,  which  was 
the  only  reference  to  the  matter : 

"And  it  is  further  understood  and  agrreed  that  said  first 
party  is  to  do  all«irrigratin&  on  said  premises  and  to  pay  for 
all  water  used  from  the  irrigation  company  and  to  keep  plenty 
of  water  for  said  cattle  to  drink*' 

— ^which  it  will  be  observed  does  not  so  provide. 


We  quote  from  the  evidence  given  by  Mr.  Thompson, 
one  of  the  partners,  as  to  what  was  said  at  the  time  the 
arrangement  was  made  for  leasing  the  farm : 

"I  was  talking  about  it,  and  I  asked  him.  I  says:  'What 
about  this  irrigation?'  I  says:  'I  do  not  know  how  to  irrigate 
this  land.  I  don't  know  nothing  about  irrigatinfr  land.'  He 
says:  'Well,  I  will  irrigate  it  at  the  proper  time.'  He  did  not 
specify  how  many  times  or  anything  about  it.  I  did  not  un- 
derstand, only  I  knew  that  irrigating  was  Irrigratlng,  but  I  did 
not  know  how." 

Mr.  Thompson  at  different  times  while  testifying  gave 
the  substance  of  the  conversation,  but  the  above  quotation 
faiily  represents  all  that  he  said  on  the  matter.  Mr. 
Costa,  the  other  partner,  testified  as  follows : 

"Q.  What  did  he  or  you  say  about  irrigating  the  place?  A. 
Why  we  rented  the  land  with  water  rigrht  because  he  had  a 
water  rigrht.     I  never  rented  a  dry  farm. 

■ 

"Judge:  Q.  What  did  he  say  about  Irrigating?  A.  He  never 
said  irrigation.  I  supposed  he  had  water  rigrht  from  dltoh. 
That  is  why  I  leased  the  farm. 

"Mr.  Rogers:  Q.  In  that  conversation,  Mr.  Costa,  did  Mr. 
Melhop  say  when  he  would  put  water  on  it?  A.  I  understand 
he  would  put  the  water  if  he  could  gret  it. 

"Q.  Is  that  what  he  said?    A.  Yes;  if  he  get  it." 

The  appellant  in  his  testimony  substantially  agreed 
with  what  Mr.  Costa  said — ^that  the  appellees  had  rented 
the  farm  and  water  right,  that  he  told  them  the  extent 
of  the  right,  where  it  came  from,  and  that  he  agreed 
to  apply  the  water  to  the  land  because  the  appellees  were 
cattle  men  and  unfamiliar  with  irrigation.  This  testi- 
mony, it  will  be  observed,  fails  to  sustain  the  allegations 
of  the  answer  to  the  effect  that  appellant  had  agreed  to 
supply  all  water  needful  for  irrigation  purposes. 
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In  construing  a  contract  it  is  proper  for  the  court  to 
notice  the  surrounding  and  attendant  circumstances,  and 
construe  the  language  used  in  the  light  of  such  circum- 
stances. Elliott  on  Contracts,  §  1517.  Here  appellant 
was  the  owner  of  a  farm  to  which  was  attached  a  water 
right  calling  for  a  specified  amount  of  water  during  the 
irrigating  season.  The  water  came  from  a  stream,  which 
depended  upon  melting  snow  and  rainfall.  Appellees 
and  appellant  knew  that  under  ordinary  circumstances 
there  would  be  available  a  sufficient  amount  of  water  to 
supply  all  water  rights,  but  that  in  case  of  drought  or 
other  unavoidable  occurrence,  such  as  the  breaking  of 
the  dam,  etc.,  the  water  called  for  by  the  water  right 
might  not  be  available.  It  is  unbelievable  that  appellant 
would  contract  to  supply  water  regardless  of  the  condi- 
tions named,  or  that  appellees  could  have  so  understood. 
The  evidence  is  conclusive  that  he  applied  all  the  water 
to  the  land  to  which  he  was  entitled  under  his  water 
right,  and  at  such  times  as  he  could  obtain  it,  and  that 
he  did  the  work  in  a  proper  manner.  We  think  the 
court  should  have  sustained  his  motion  for  an  instructed 
verdict,  and  that  he  was  entitled  to  recover  the  full 
amount  of  the  note,  together  with  interest  and  attorney 's 
fees. 

« 

The  case  will  be  reversed  and  remanded,  with  instruc- 
tions to  enter  judgment  accordingly;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


[No.  2482.     Augr.  2.  1920.] 

BACA  V.  WINTERS  et  al. 

SYLLABUS  BY  THE  COURT. 

An  appeal  from  a  Judgment  probatingr  a  will  and  removing 
an  administrator  of  an  estate  by  the  party  so  removed,  as  ad- 
nUnistrator,  cannot  be  perfected  by  such  party  without  the 
giving  of  an  appeal  bond  or  undertaking,  because  in  such  case 
such  party  Is  not  appeallner  in  his  representative  capacity. 

Appeal  from  District  Court,  Socorro  County;  M.  E. 
Hickey,  Judge. 
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Application  by  W.  H.  Winters  and  another,  as  the 
executors  named  in  the  will  of  W.  H.  Byerts,  deceased, 
for  ancillary'  probate  of  the  will  and  for  the  removal  of 
Elfego  Baca,  as  administrator,  with  opposition  by  the 
administrator  to  his  removal.  Ancillary  probate  denied 
in  the  probate  court,  and  from  a  judgment  of  the  dis- 
trict court  on  the  applicants'  appeal^  allowing  ancillary 
probate  and  removing  Baca  as  administrator,  he  appeals. 
On  motion  to  dismiss  appeal.    Motion  granted. 

Campbell  &  Bunton  and  M.  C.  Spicer,  all  of  Socorro, 
for  appellant. 

James  G.  Fitch  and  Matt  Fowler,  both  of  Socorro, 
for  appellees. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  W.  H.  Byerts  died  at  El  Paso,  Tex., 
June  18,  1919.  Within  a  few  days  thereafter  his  pur- 
ported la«t  will  and  testament  was  filed  for  probate  in 
Socorro  county.  On  July  8th,  Elfego  Baca,  appellant 
here,  was  appointed  administrator  of  Byerts'  estate,  and 
he  qualified  by  giving  bond  in  the  sum  of  $100,000. 
Thereafter  Byerts'  will  was  probated  in  El  Paso  county, 
Tex.,  and  an  application  was  made  by  W.  H.  Winters 
and  H.  R.  Buell,  executors  named  in  the  will,  for  ancil- 
lary probate  of  the  will  in  Socorro  county  and  for  the 
removal  of  Elfego  Baca  as  administrator.  Issues  were 
framed  in  the  probate  court,  Baca,  as  administrator,  re- 
sisting the  ancillary  probate  of  the  will  and  his  removal. 
That  court  denied  the  ancillarj'  probate  of  the  will,  and 
Winters  and  Buell  appealed  to  the  district  court.  In 
that  court  ancillary  probate  of  the  will  was  allowed,  and 
Elfego  Baca  was  removed  ds  administrator.  From  this 
judgment  Baca  prayed  an  appeal,  which  was  granted. 

The  executors  here  move  to  dismiss  the  appeal  because 
appellant  filed  no  cost  or  supersedeas  bond  within  the 
time  required  by  the  statute.  Appellant  concedes  that  he 
did  not  file  the  bond,  but  contends  that  under  the  pro- 
visions of  chapter  43,  Laws  1917,  he  was  not  required  to 
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file  a  cost  or  supersedeas  bond.  Section  15  of  that  chap- 
ter provides  for  the  filing  of  the  cost  bond  where  no 
supersedeas  bond  is  given  **by  any  party  other  than  an 
executor  or  administrator/'  etc.  Section  18  reads  as 
follows : 

"When  the  appellant  or  plaintiff  in  error  is  an  executor  or 
administrator,  as  such,  the  state,  a  county  or  other  municipal 
corporation,  the  taking:  of  suc^h  appeal  or  suing  out  of  such 
writ  of  error  shall  operate  to  stay  execution  of  such  judgment, 
order  or  decision." 

If  Baca  was  acting  in  his  representative  capacity  in 
taking  the  appeal,  clearly  he  is  right  in  his  contention, 
but  we  fail  to  see  how  he  could  be  so  acting  when  he  is 
appealing  from  an  order  removing  him  as  such  adminis- 
trator. So  long  as  the  order  appealed  from  remains  in 
force  and  effect,  he  is  not  administrator  and  his  bonds- 
men would  not  be  liable  for  costs  incurred  on  the  appeal, 
or  for  any  other  act  done  by  him  after  his  removal  ex- 
cept, of  course,  his  failure  to  account  for  money  and 
property  coming  into  his  hands,  as  administrator.  In 
3  C.  J.  p.  1120,  it  is  said : 

"It  is  generally  held  that  an  appeal  from  a  judgment  re- 
voking letters  of  administration  cannot  be  perfected  by  the 
administrator  without  the  giving  of  an  appeal  bond  or  under- 
taking, on  the  ground  that  the  executor  or  administrator  in 
such  case  is  not  appealing  in  his  representative  capacity." 

Many  authorities  are  cited  sustaining  the  text.  This 
was  the  eifect  of  the  holding  of  the  territorial  Supreme 
Court  in  the  case  of  In  re  Henriques,  5  N.  M.  169,  21 
Pac  80.  In  that  case  the  court  quoted,  with  approval, 
the  following  excerpt  from  the  case  of  Battle,  Adminis- 
trator, V.  Howard,  13  Tex.  345 : 

"Where  an  administrator  is  personally  agrgKeved  by  a  judg- 
ment or  decree  of  the  county  or  district  court,  and  desires  to 
appeal  in  his  own  right,  he  must  give  bond.  The  statute  dis- 
penses with  appeal  on  the  part  of  executors  and  administrators 
in  suits  brought  against  the  estate  for  money  or  property.^' 

In  the  present  case  Baca,  individually,  was  aggrieved 
by  the 'order  removing  him  as  administrator  and  admit- 
ting the  will  to  proba.te.    Further,  he  does  not  even  pur- 
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port  to  appeal  as  administrator,  for  the  order  of  appeal 
recites: 

"And  thereupon  the  respondent,  Elfegro  Baoa,  prays  and  is 
allowed  an  appeal  from  this  Judgment  to  the  Supreme  Court 
of, New  Mexico." 

It  will  thus  be  seen  that  he  was  not  attempting  to  ap- 
peal in  his  representative  capacity. 

For  the  reasons  stated,  the  motion  to  dismiss  the  ap- 
peal will  be  granted ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


[No.  2415.     Sept.  3,  1920.] 

MAZON  ESTATE,  Inc.,  v.  CARR  et  al. 

SYLLABUS  BY  THE  COURT. 

Attorney's  fees  as  an  element  of  damages  in  a  suit  on  an  in- 
junction bond  may  be  recovered,  if  they  are  necessarily  in- 
curred in  procuring  the  dissolution  of  the  injunction,  and  that 
is  the  sole  relief  sought  by  the  action;  but.  if  the  injunction  is 
only  ancillary  to  the  principal  object  of  the  action,  and  the 
liability  for  counsel  fees  is  incurred  in  defending  the  action 
generally,  the  dissolution  of  the  injunction  being  only  inci- 
dental to  that  result,  then  such  fees  cannot  be  recovered. 

Action  on  an  injunction  bond  by  the  Mazon  Estate, 
Incorporated,  against  Clark  M.  Carr  and  T.  A.  Godding, 
partners  doing  business  under  the  firm  name  of  Carr- 
Godding  Sheep  Company,  and  others.  Judgment  for 
defendants  on  a  directed  verdict,  and  plaintiff  appeals. 
Affirmed. 

• 

Milton  J.  Helmick,  of  Albuquerque,  for  appellant. 

Evidence  shows  attorney's  fees  were  incurred  in  an- 
cillary injunction  proceeding.  Webb  v.  Beal,  20  N.  M. 
218 ;  Woods  V.  Fambrough,  24  N.  M.  488 ;  Wittich  v. 
O'Neil,  22  Pla.  592 ;  Hyatt  v.  Washington,  15  N.  E.  248 ; 
22  Cyc.  1053 ;  Littleton  v.  Burgess,  91  Pac.  832 ;  Perrell 
V.  Transportation  Co.,  157  Pac.  946 ;  Anderson  v.  Trust 
Co.,  66  Pac.  415. 
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The  following  cases  all  lay  down  the  principle,  for 
which  appellant  contends,  that  even  though  the  injunc- 
tion be  ancillary,  yet,  attorney's  fees  are  recoverable  for 
at  least  the  injunction  portion  of  the  cases:  Swan  v. 
Timmons,  81  Ind.  243;  Robertson  v.  Smith,  129  Ind. 
422,  28  N.  E.  857 ;  Hill  v.  Thomas,  19  S.  C.  230 ;  First 
Nat.  Bank  v.  Hackett,  89  N.  W.  412. 

Thos.  N.  Wilkinson,  of  Albuquerque,  for  appellee. 

Where  the  language  of  the  bond  is,  as  in  this  bond, 
*  *  plaintiffs  will  pay  to  the  defendants  •  •  •  all  costs 
and  damages  as  shall  be  awarded  against  the  plaintiff,'' 
there  can  be  no  suit  maintained  upon  the  bond,  until 
there  has  been  awarded  or  assessed  against  the  plaintiff. 
17  Mo.  41,  Corder  vs.  Martin,  3  Dono.  437. 

There  is  no  evidence  showing  the  employment  of  Mr. 
Field  as  to  the  induction  portion  of  the  case  separate  and 
apart  from  the  services  rendered  upon  the  merits  of  the 
case,  and  there  is  no  evidence  given  in  the  case  wherein 
the  services  rendered  as  to  the  dissolving  of  the  injunc- 
tion if  any  were  rendered  are  in  any  way  separated,  or 
distinguished  from  the  services  rendered  upon  the  trial 
of  the  case  upon  its  merits;  and  there  is  no  evidence  of 
any  services  rendered  except  such  services  as  would 
have  been  necessary,  and  were  given  in  the  defending  of 
the  case  upon  its  merits. 

Liability  for  counsel  fees  upon  the  bond  given  to  pro- 
cure the  same  are  limited  to  such  as  are  paid  or  incurred 
in  procuring  the  dissolution  of  the  injunction. 

Littleton  v.  Burgess,  16  L.  R.  A.  N.  S.,  p.  64,  Sec.  V ; 
citing  the  decisions  of  II  States. 

The  rule  is  that -counsel  fees  earned  in  the  general  de- 
fence on  the  merits  of  the  injunction  action  are  not  re- 
coverable as  damages  upon  the  bond  given  to  procure  the 
injunction.  Littleton  v.  Burgess,  26  L.  A.  R.  N.  S.,  p. 
66,  Sec.  VII. 
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.  ■  —  -- 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  This  was  an  action  on  an  injunction 
bond  against  the  prinicipals  and  sureties  thereon  to  re- 
cover damages  for  expenses  and  attorneys'  fees  incurred 
by  the  alleged  wrongful  suing  out  of  the  writ.  The  court 
directed  a  verdict  for  the  defendants  in  the  court  below 
(appellees  here),  which  is  assigned  as  error.  Several 
grounds  were  set  forth  in  the  motion  for  a  directed 
verdict,  and  all  will  be  omitted  here  except  what  we  con- 
ceive to  be  the  controlling  question  in  the  case. 

Clark  M.  Carr  and  T.  F.  Godding,  partners  doing 
business  under  the  name  of  Carr-Godding  Sheep  Com- 
pany, sued  the  Mazon  Estate,  Incorporated,  in  the  dis- 
trict court  of  Valencia  county  for  specific  performance 
of  a  contract  to  convey  certain  real  estate  and  personal 
property.  In  the  complaint  it  was  set  up  that  the  Mazon 
Estate,  Incorporated,  was  disposing  of  the  property  and 
failing  to  take  proper  care  of  it,  and  a  receiver  was  asked, 
and  an  injunction  to  prevent  the  Mazon  Estate,  Incor- 
porated, from  interfering  with  said  property  in  any 
manner.  A  temporary  restraining  order  was  issued,  and 
the  bond  in  suit  here  was  executed  in  the  sum  of  $2,000. 
Later  the  Mazon  Estate,  Incorporated,  appeared  and 
filed  a  demurrer  to  the  complaint  which  challenged  the 
right  of  the  plaintiffs  in  that  suit  to  the  principal  re- 
lief prayed,  i.  e.,  specific  performance  of  the  contract  to 
convey.  There  was  also  a  motion  filed  to  strike  out  cer- 
tain portions  of  the  complaint.  The  court  sustained  the 
demurrer  and  dismissed  the  complaintand  dissolved  the 
injunction.  The  injunction  there  granted  was  only  an- 
cillary to  the  principal  object  of  the  action,  and  in  the 
present  case  the  trial  court  held  that  in  such  a  case  the 
attorneys 's  fee  were  not  recoverable  upon  an  injunction 
bond. 

In  the  case  of  Webb  v.  Beal,  20  N.  M.  218,  148  Pac. 
487,  the  rule  was  established  in  this  jurisdiction  that 
counsel  fees,  paid  for  necessary  services  directed  to  pro- 
curing the  dissolution  of  an  injunction,  when  reasonable 
in  amount,  were  recoverable  as  damages  upon  injunction 
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bonds.  In  that  case  the  injunction  was  the  sole  object 
of  the  suit,  and  the  court  quoted  with  approval  from  the 
case  of  Wittich  v.  0  'Neal,  22  Fla.  592.  In  the  present 
case  appellant  contends  that  the  Florida  Supreme  Court 
in  that  case  held  that  counsel  fees  were  recoverable  when 
the  injunction  was  ancillary  to  the  main  object  of  the 
suit,  and  from  this  he  draws  the  inference  that  this  court 
approves  of  that  rule.  Some  courts  do  allow  attorney's 
fees  as  an  element  of  damages  in  such  cases,  and  appel- 
lant cites  the  Florida  case  referred  to,  and  Hyatt  v. 
Washington,  20  Ind.  148,  50  N.  E.  402,  67  Am.  gt.  Rep. 
248,  and  other  similar  cases. 

The  authorities  are  conflicting  on  the  question,  and 
this  court  is  at  liberty  to  adopt  that  rule  which  we  con- 
ceive to  be  the  most  rational.  This,  as  stated  by  High, 
is  as  follows : 

"The  true  test  with  regrard  to  the  allowance  of  counsel  fees 
as  damages  would  seem  to  be  that,  if  they  are  necessarily  in- 
curred in  procuring  the  dissolution  of  the  injunction,  when 
that  is  the  sole  relief  sought  by  the  action,  they  may  be  re- 
covered; but  if  the  injunction  is  only  ancillary  to  the  principal 
obJec*t  of  the  action,  and  the  liability  for  counsel  fees  is  in- 
curred in  defending  the  action  generally,  the  dissolution  of 
the  injunction  being  only  incidental  to  that  result,  then  such 
fees  cannot  be  recovered." 

Many  authorities  are  cited  in  support  of  this  rule. 
This  results  in  the  affirmance  of  the  case,  and  it  is  so 
ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


[No.  2450.     Sept.  8,  1920.] 

ABEYTA  et  al.  v.  TAFOYA  et  al. 

SYLLABUS  BY  THE  COURT. 

In  a  suit  to  quiet  title  to  real  estate,  the  plaintiff  must  re- 
cover, if  at  all.  on  the  strength  of  his  own  right,  and  not  on 
the  weakness  of  his  adversary's  claim. 

Appeal  from  District  Court,  Mora  County;  Leahy, 
Judge. 
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Action  by  Agapito  Abeyta,  Jr.,  and  another  a^inst 
Damacio  Tafoya,  etc.,  and  others.  Judgment  for  defen- 
dants, dismissing  the  complaint,  and  plaintiffs  appeal. 
Affirmed. 

Elmer  B.  Veeder,  of  E.  Las  Vegas,  for  appellants. 

Under  the  circumstances  the  law  easts  the  possession 
of  the  whole  tract  upon  the  person  having  the  older  and 
better  title,  except  as  to  such  portion  only  as  may  have 
been  in  the  adverse  possession  of  his  adversarJ^ 

It  was  therefore  incumbent  upon  the  defendants  to 
prove  their  title  against  the  plaintiffs,  and  not  for  the 
plaintiffs  to  make  out  an  adverse  title  against  the  defend- 
ants. Vol.  1  Cyc,  p.  1130  and  983.  Fisher  v.  Benne- 
hoflf,  13  N.  E.  Rep.  150  (153). 

Under  the  circumstances  the  deed  was  inoperative  to 
convey  and  title  whatever  to  the  defendants.  McMahon  v. 
Town  of  Stratford,  76  Atl.  Rep.  983;  Smith  v.  Smith, 
79  S.  W.  Rep.  223. 

S.  B.  Davis,  Jr.,  W.  J.  Lucas,  and  Chas.  W.  G.  Ward, 
all  of  E.  Las  Vegas,  for  appellees. 

Plaintiff  showed  no  title  to  the  premises,  hence  can- 
not maintain  his  suit.    Stanton  v.  Catron,  8  N.  M.  371. 

Plaintiff  must  succeed  upon  the  strength  of  his  own 
title  and  not  on  the  weakness  of  that  of  his  adversary. 
Stanton  v.  Catron,  supra;  Ripinsky  v.  Hinchman,  181 
Fed.  793. 

Adverse  possession  is  to  be  taken  strictly  and  is  not 
to  be  made  out  by  inferences,  but  by  clear  and  positive 
proof.    Montoya  v.  Catron,  (N.  M.)  166  Pac.  910. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  This  action  was  instituted  in  the  court 
below  by  appellants  against  appellees  to  quiet  their  title 
to  a  tract  of  land  upon  which  was  situated  a  lake,  called 
**EI  Murphy,''  used  for  irrigation  purposes.  Appellees 
answered,  denying  title  in  appellants,  and  alleged  that 
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the  two  corporations  had  title  to  the  land,  «and  asked 
affirmative  relief  in  that  their  title  be  quieted.  Issues 
were  framed,  and  appellants  introduced  their  evidence 
and  rested.  Appellees  then  moved  for  judgment  on  the 
ground  that  appellants  had  failed  to  show  title,  and 
waived  their  light  to  affirmative  relief.  The  court  made 
findings  of  fact,  finding  that  appellants  had  failed  to 
show  title,  and  entered  judgment  for  appellees,  dismiss- 
ing the  complaint. 

In  this  court  appellants  raised  several  questions,  which 
in  our  view  of  the  case  are  wholly  immaterial,  among 
which  are  that  the  appellees,  being  community  acequias, 
have  no  power  to  hold  title  to  the  real  estate,  or  that  title 
to  the  same  cannot  be  vested  in  the  commissioners  of 
such  acequias. 

It  appears  from  the  evidence  that  the  commissionei's 
of  the  two  acequias  had  been  using  the  lake  called  **El 
Murphy''  for  a  number  of  years  for  the  storage  of  water ; 
that  there  was  a  time  during  this  period  when  the  dam 
was  washed  out,  when  it  was  questionable  whether  any 
use  had  been  made  of  the  reservoir  site  for  storage  pur- 
poses, but  this  question,  as  well  as  others  raised,  is  of  no 
consequence,  because  the  court  found  that  appellants 
had  failed  to  show  that  they  had  title  to  the  land  in 
question  on  which  the  lake  was  situated. 

"It  is  a  rule  of  greneral  application  that  the  plaintiff  must 
recover,  if  at  all,  on  the  strength  of  his  own  right,  and  not  on 
the  weakness  of  his  adversary's  claim."     5  R.  C.  L.  675. 

"To  maintain  the  action  to  quiet  title  or  remove  cloud  there- 
on, plaintiff  must  have  a  good  and  valid  title,  legal  or  equit- 
able, or  as  held  in  few  jurisdictions  a  legal  and  equitable  title 
connected  with  possession  to  the  land  in  controversy."  32  Cyc. 
1329. 

The  rule  is  well  stated  by  the  Circuit  Court  of  Ap- 
peals (Ninth  Circuit)  in  the  case  of  Ripinsky  v.  11  inch- 
man,  181  Fed.  786,  105  C.  C.  A.  462,  as  follows : 

"The  general  rule,  in  a  suit  to  quiet  title  or  to  remove  a  cloud, 
as  well  as  in  ejectment,  is  that  the  plaintiff  must  succeed  upon 
the  strength  of  his  own  title,  and  not  on  the  weakness  of  that 
of  his  adversary.    The  very  idea  of  removing  a  cloud  from  title 
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presupposes  that  the  plaintiff  has  a  title  of  some  order  to  de- 
fend or  to  relieve  of  an  alleged  or  threatened  incumbrance  or 
cloud.  One  in  possession  merely,  without  legal  or  equitable 
title,  cannot  maintain  a  suit  to  quiet  title  or  to  remove  a  cloud 
therefrom.  32  Cyc.  1329,  1330.  And  thus  it  was  held  by  the 
Supreme  Court,  in  Stark  v.  Starr,  6  Wall.  402,  18  L..  Ed.  925, 
that  mere  naked  possession  is  insufficient  upon  which  to  re- 
quire an  exhibition  of  the  state  of  the  adverse  claimant,  and 
this  under  a  statute  of  Oregon  providing  that  'any.  person  in 
possession,  by  himself  or  his  tenant,  may  maintain'  the  suit.*' 

This  being  the  rule,  it  must  become  a  question  of  fact 
as  to  whether  appellants  showed  title.  They  admitted 
that  the  legal  title  to  the  land  stood  in  the  grantees  of 
the  Mora  land  grant;  that  they  did  not  deraign  title 
from  any  of  such  grantees.  They  did  claim  under  a 
deed,  executed  to  their  predecessors  in  interest  in  1869, 
and  attempted  to  show  adverse  possession;  but  the  evi- 
dence wholly  failed  to  show  the  necessary  possession  dur- 
ing the  statutory  time  to  the  land  in  controversy,  and 
the  finding  of  the  court  was  correct. 

Appellants  argue  that  by  the  action  of  the  court  in 
excluding  certain  evidence  they  were  denied  the  right 
of  proving  possession.  The  court  did  exclude  the  answer 
to  this  question:  **Who  has  had  possession  of  the  land 
described  in  those  deeds  and  in  the  complaint?"  But 
the  witness  later,  in  detail,  was  asked  as  to  who  had  pos- 
session ;  so  if  there  was  error  in  excluding  the  answer,  it 
was  cured. 

We  find  no  error  in  the  record,  and  the  judgment  will 
be  aflirmed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


[No.  2438.     Sept.  15,  1920.] 

ROSWELL  TRADING  CO.  v.  LONG  et  al 

SYLLABUS  BY  THE  COURT. 

A  lien,  griven  by  statute  (Laws  1917,  c.  66,  S§  20,  22)  to  one 
who  furnishes  feed  or  shelter  for  the  property  or  stock  of 
others,  does  not  inure  to  a  dealer  in  grain  and  feed,  who,  in 
the  course  of  his  business,  sells  such  merchandise  to  the  owner 
of  the  stock,  where  such  owner  fed  the  same  to  his  animals, 
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and  the  lien  claimant  did  not  have  at  any  time  said  livestock 
in  his  possession  or  under  his  control. 

Appeal  from  District  Court,  Chaves  County,  Brice. 
Judge. 

Action  by  the  First  State  Bank  &  Trust  Company  of 
Roswell,  N.  M.,  against  A.  Long,  in  which  the  Roswell 
Trading  Company  intervened.  From  a  judgment  dis- 
missing the  intervention  petition  on  demurrer,  inter- 
vener appeals.    Affirmed. 

R.  D.  Bowers,  of  Roswell,  for  appellant. 

Appellant,  as  dealer  in  grain,  feed,  etc.,  had  lien  on 
animals  fed  with  grain  sold  by  appellant.  Sec.  20,  Art. 
2,  Chap.  65,  Laws  1917 ;  Sec.  3339,  Code  1915. 

Hiram  M.  Dow,  of  Roswell,  for  appellee  Long. 

Possession  is  necessary  to  establish  the  lien.  Sec.  20, 
Art.  2,  Chap.  65,  Laws  1917 ;  Cotton  v.  Arnold,  95  S.  W. ; 
Note  to  6  L.  R.  A.  82 ;  Fishnell  v.  Morris,  6  L.  R.  A.  82 ; 
Ripley  v.  Gold  M.  Co.,  12  N.  M.  186. 

Statutes  of  this  character  are  said  to  be  only  declara- 
tory of  the  common  law  and  must  be  interpreted  in  con- 
formity with  its  principles.  Jones  on  Liens,  2d  Ed.,  Sec. 
749;  McDonald  v.  Foster,  14  Ore.  417,  12  Pae.  813; 
Michaelson  v.  Fish,  (Cal.)  81  Pac  661;  Jones  on  Liens, 
Vol.  1,  Sees.  20  and  21,  17  R.  C.  L.  601,  25  Cyc.  670. 

J.  C.  Gilbert  and  Jno.  T.  McClure,  both  of  Roswell, 
for  appellee  First  State  Bank  &  Trust  Co. 

The  policy  of  the  law  is  against  upholding  secret  liens 
and  charges  to  the  injury  of  innocent  purchasers  and 
encumbrance  for  value,  and  the  laws  creating  such  liens 
must  be  strictly  construed  by  the  courts.  R.  C.  I.  17, 
599 ;  Palmer  v.  Howard,  13  Pac.  858. 

Nearly  all  the  states  have  statutes  similar  to  the  New 
Mexico  statute,  recognizing  and  declaring  the  rights  of 
those  persons  who  furnish  feed,  care  and  sustenance  for 
the  animals  or  livestock  of  others,  and  it  should  be  kept 
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in  mind  that  the  lien  claimed  by  the  appellant  in  this 
action  is  purely  a  statutory  lien. 

"Under  such  statutes  before  a  lien  is  created  there  must  be 
a  delivery  of  possession,"  Cyc,  Vol.  2.  318.  Jones  on  Liens, 
Vol.  1,  Sec.  20,  2d  Ed. 

The  word  lien  when  used  in  relation  to  personal  prop- 
erty, imports  that  the  party  is  in  possession  of  the  thing 
he  claims  to  detain  or  upon  which  he  claims  a  lien. 

It  is  a  right  to  hold  the  property  on  which  payment  is 
required  to  be  made,  either  for  the  purchase  price,  or  for 
some  care,  labor  or  attention  bestowed  upon  it.  Words 
and  Phrases,  Vol.  5,  4150  et  seq. ;  Oakes  v.  Moore,  41 
Am.  Dec.  379. 

A  statutory  lien  can  exist  only  when  it  has  been  per- 
fected in  the  manner  prescribed  by  the  statute  authoriz- 
ing it.    Jones  on  Liens,  Vol.  1,  Sec.  106,  2d  Ed. 

In  construing  a  statute  it  is  always  competent  and 
proper  for  the  courts  to  consider  the  results  and  con- 
sequences of  the  same  in  order  to  arrive  at  the  intention 
of  its  framers.  Johnson  v.  Samuelson,  130  A.  S.  R.  669 ; 
117  N.  W.  472. 

OPINION  OF  THE   COURT. 

RAYNOLDS,  J.  The  case  arose  out  of  the  following 
facts :  The  First  State  Bank  &  Trust  Company  of  Ros- 
well, N.  M.,  sought  to  foreclose  a  chattel  mortgage  on 
the  property  of  the  defendant,  A.  Long;  said  chattel 
mortgage  being  given  to  secure  a  promissory  note.  The 
Roswell  Trading  Company,  appellant,  herein,  intervened 
in  said  suit,  alleging  as  a  cause  of  action  against  the 
defendant  Long,  money  due  for  goods  and  merchandise 
sold  to  him.  Appellant  further  claimed  a  lien  against 
the  livestock  of  the  defendant,  which  livestock  had  con- 
sumed the  feed  sold  to  the  defendant,  and  further 
claimed  that  said  lien  on  said  livestock  was  a  prior  and 
superior  lien  to  the  lien  of  the  bank.  The  plaintiff  bank 
and  defendant  Long  both  demurred  to  the  intervention 
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petition  on  the  ground  that  the  goods  and  merchandise 
sold  to  the  defendant  were  sold  on  open  account,  and 
that  no  lien  attached  to  said  stock  under  the  provisions 
of  chapter  65,  Laws  1917 ;  that  such  goods  for  which  said 
lien  was  claimed  were  sold  subsequent  to  the  date  of 
recording  the  mortgage;  that  said  petition  of  interven- 
tion failed  to  show  that  the  intervener  ever  had  posses- 
sion of  said  livestock,  or  that  the  plaintiff  had  knowledge 
of  the  sale  of  said  goods  and  merchandise  to  the  defen- 
dant Long;  and  that  the  feed  consumed  by  said  livestock 
had  not  been  fed  to  them  by  the  intervener.  The  court 
sustained  both  demurrers,  and  dismissed  the  petition  of 
intervention.  The  intervener,  appellant  here,  then  ap- 
pealed to  this  court,  and  assigns  as  error  the  action  of 
the  trial  court  in  sustaining  the  demurrers. 

It  is  conceded  by  the  appellant  that  section  20,  c.  65, 
Laws  1917,  is  merely  a  statement  of  the  common-law 
lien.    It  is  as  follows : 

"Inkeepers  and  Hvery  stable  keepers,  and  those  who  board 
others  for  pay,  or  furnish  feed  or  shelter  for  the  property  and 
«tock  of  others,  shall  have  a  lien  on  the  property  and  stock  of 
such  guest  or  guests,  or  of  those  to  whom  feed  or  shelter  has 
been  furnished,  until  the  same  is  paid." 

This  law  is  an  amendment  of  section  3339,  Code  1915, 
omitting  the  phrase,  **  while  the  same  is  in  their  posses- 
sion," which  phrase  occurs  after  the  word  *' furnished. 


» y 


Appellant  contends  that  the  subsequent  section  of  this 
chapter,  namely,  section  22,  extends  the  common-law  lien 
to  a  case  of  this  kind.  Section  22,  chapter  65,  Laws  1917, 
is  as  follows: 

"Any  person  acquiring  a  lien  under  the  provisions  of  this 
article  shaM  not  lose  such  lien  by  reason  of  allowing  the  ve- 
hicle, animal  or  any  other  chattel  upon  which  he  has  a  lien  by 
reason  of  allowing  the  same  to  be  removed  from  the  control 
of  such  person." 

It  is  urged  by  the  appellant  that  under  this  last- 
mentioned  section  it  is  not  necessary  for  the  lien  claim- 
ant to  have  possession  and  control  of  the  stock  on  which 
the  lien  is  claimed  in  order  that  the  lien  may  attach, 
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but  the  lan^age  of  the  statute,  above  quoted,  will  not 
bear  out  such  construction.  The  lienor  could  not  lose  any 
lien  which  had  never  attached ;  he  could  only  acquire 
a  lien  by  the  possession  of  the  property.  It  clearly  ap- 
pears that  the  purpose  of  the  statute  is  to  provide  that 
the  removal  of  the  property  on  which  the  lien  is  claimed 
from  the  control  of  the  lienor  does  not  thereby  cause 
him  to  lose  his  lien,  but  it  still  remains  the  law  that  in 
order  to  acquire  the  lien  he  must  first  have  possession 
of  the  property  on  which  the  lien  is  claimed. 

"Possession  is  essential  to  the  creation  and  preservation  of 
liens  under  the  common  law.  and  the  rule  is  not  different  with 
many  of  the  statutory  liens.  'A  lien,'  said  Lord  EUenborough, 
is  a  right  to  hold,  and  how  can  that  be  held  which  was  never 
possessed?'  TJie  rigrht  begins  and  ends  with  possession.  It 
attaches  only  while  the  property  actually  remains  in  the  pos- 
session of  the  creditor.  If  he  suffers  it  to  go  out  of  his  pos- 
session, he  cannot  regain  it  by  any  Judicial  proceeding."  Jones 
on  Liens,  vol.  1,  par.  21.  and  cases  cited. 

The  statute  does  not  extend,  either  by  its  terms  or  by 
implication,  a  lien  to  one  who  never  had  possession  or 
control  of  the  property  on  which  the  lien  is  claimed. 
The  principle  is  elementary,  and  it  is  not  necessary  to 
cite  further  authority. 

Finding  no  en-or  in  the  record,  the  case  is  aflfirmeil. 

Parker,  C  J.,  and  Roberts,  J.,  concur. 


[No.  2312.     Aug.  28,  1920.] 

STATE  V.  MIDEHjETON. 

SYLLABUS  BY  THE  COURT. 


1.  Evidence  that  the  deceased  procured  a  warrant  and  went 
with  a. party  to  the  home  of  the  defendant  with  the  ostensible 
purpose  of  arresting  him  is  admissible,  as  tending  to  charac- 
terize his  attitude  toward  the  defendant  at  the  time  of  the 
homicide  and  to  account  for  his  presence  there,  although  the 
warrant  may  have  been  illegal  and  may  have  furnished  no 
protection  to  the  officer.  P.    358 

2.  Where  the  legality  of  a  warrant,  under  which  deceased 
purported  to  act,  is  questioned,  it  is  a  matter  of  law  for  the 
court  to  determine;  and,  although  the  evidence  of  the  warrant 
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may  be  admissible  for  some  purposes,  the  jury  should  be  In- 
structed as  to  the  purposes  for  which  the  evidence  is  admis- 
sible, and  should  be  instrucfted  that  the  warrant  is  illegal  if 
such  be  the  law.  P.   359 

3.  Where  the  defendant  is  ignorant  that  an  attempted  ar- 
rest of  him  is  to  be  made,  his  action  in  killing  the  officer  la 
to  be  viewed  as  in  any  other  case,  and  an  instruction  to  the 
effect  that,  as  the  deceased  had  no  right  to  arrest  by;  reason 
of  the  illegality  of  the  warrant,  the  defendant  could  not  be 
convicted  of  an  offense  greater  than  manslaughter,  was  prop- 
erly  refused.  P.   861 

Appeal  from  District  C'Oiirt,  Guadalupe  County, 
Leahy,  Judge. 

John  B.  Middleton  was  convicted  of  murder  in  the  first 
degree,  and  he  appeals.    Reversed  and  remanded. 

E.  K.  Wright  and  0.  A.  Larrazoi/O,  both  of  Santa  Fe, 
and  W.  T.  Brothers,  of  Santa  Rosa,  for  appellant. 

O.  0.  AsKREN,  Atty.  Gen.,  for  the  State. 

OPIXIOX  OF  THE  COURT. 

PARKER,  C.  J.  John  B.  Middleton  was  convicted 
in  the  district  court  of  Guadalupe  county  of  murder  in 
the  first  degree  for  the  killing  of  one  Francisc^o  Sema. 

The  prosecution  offered  evidence  tending  to  show  that 
on  the  day  before  the  homicide.  Jose  Gallegos  went  be- 
fore Nicanor  Lopez,  justice  of  the  peace  in  the  precinct 
in  which  appellant  lived,  and  attempted  to  swear  to  a 
complaint,  which,  the  prosecution  contended,  charged 
the  appellant  with  the  larceny  of  a  calf  from  Gallegos ; 
thereupon  a  paper,  which  the  prosecution  claimed  to  be 
a  warrant,  was  issued  and  placed  in  the  hands  of  Gal- 
legos, with  instructions  from  the  justice  of  the  peace  to 
deliver  the  same  to  a  certain  constable;  that  Gallegos 
went  to  the  constable,  who  refused  to  serve  the  war- 
.rant  on  the  ground  that  he  was  no  longer  a  constable 
of  said  precinct  in  Guadalupe  county  by  reason  of  the 
fact  that  the  new  county  of  I)e  Baca  had  been  created, 
and  that  the  county  line  between  Guadalupe  and  De 
Baca  placed  him,  the  constable,  in  De  Baca  county; 
that  thereupon  Gallegos,  at  the  instance  of  the  justice 
of  the  peace,  delivered  the  warrant  to  the  one  Moises 
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Barela,  a  private  citizen  who  resided  in  said  precinct; 
that  Barela  requested  and  attempted  by  word  of  mouth 
to  deputize  Francisco  Serna  and  Alvaro  Lopez  to  go 
with  Jiim  to  the  home  of  appellant  for  the  purpose  of 
making  the  arrest;  that  Barela,  Serna,  and  Lopez  rode 
up  to  the  Middleton  house,  where  they  dismounted ;  that 
Serna  remained  with  the  horses  while  Barela  and  Lopez 
went  to  the  house  to  make  the  arrest ;  that  when  Barela 
arrived  in  front  of  the  door  of  appellant,  without  any 
warning  to,  or  altercation  with,  Barela,  appellant  shot 
Barela  down ;  that  at  the  time  he  was  shot  he  had  only 
a  paper  in  his  hand;  that  when  Lopez  saw  Barela  fall 
he  ran  back  to  the  fence  where  the  horses  were;  that 
two  of  the  horses  became  frightened  and  ran  away,  and 
while  Serna  was  standing  by  the  fence  he  was  shot 
through  the  arm  by  appellant;  that  Serna  got  on  a 
horse  behind  Lopez,  and  the  two  started  away,  and  after 
having  ridden  some  70  yards  appellant  shot  Serna 
through  the  body  with  a  rifle ;  that  Barela  died  instantly, 
at  the  place  where  he  was  shot,  near  appellant's  house, 
and  Sehia  was  carried  on  the  horse  a  mile  or  so  away 
by  Lopez,  who  then  laid  him  on  the  ground,  and  he 
there  died  in  a  short  time;  that  Lopez  and  Barela,  at 
the  time  they  went  to  the  Middleton  house,  were  armed 
with  guns,  and  after  the  shooting  Barela  was  found  by 
the  coroner  near  the  house,  with  a  pistol  near  his  right 
hand  which  contained  three  empty  cartridges. 

The  defense  offered  testimony  tending  to  show  that 
on  the  day  before  the  homicide  Gallegos,  Barela,  Lopez, 
and  Serna  went  to  the  Middleton  premises  in  search  of  a 
calf  claimed  by  Gallegos;  that  after  riding  through  the 
pasture  they  came  back  by  the  Middleton  house  during 
the  absence  of  appellant,  and  told  Mrs.  Middleton  that 
they  had  found  a  calf  which  belonged  to  Gallegos,  and 
that  it  had  been  misbranded  by  appellant,  and  that  they 
intended  to  return  the  next  day  and  kill  appellant ;  that 
this  threat,  prior  to  the  time  of  the  homicide,  had  been 
communicated  to  appellant,  and  the  following  day  Mid- 
dleton, with  his  two  brothers,  were  in  the  house  when 
Barela  and  his  two  companions  rode  up  to  the  fence; 
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that  the  three  men  dismounted^  and  Barela  and  Lopez 
started  toward  the  house,  and  Barela  met  Mrs.  Middle- 
ton  as  she  went  from  the  living  room  to  the  kintchen, 
which  were  separated  from  each  other,  and  Barela  asked 
her  where  appellant  was;  that  she  said  he  was  in  the 
living  room,  and  Barela  called  to  Middleton,  using  a  vile 
name,  and  said  he  had  came  t<r  kill  him;  Middleton 
stepped  out  of  the  door,  and  Barela  immediately  fired 
at  him  with  his  pistol ;  that  appellant  then  stepped  back 
into  the  room,  got  his  rifle,  went  to  the  door,  was  fired 
upon  again  by  Barela,  whereupon  he  shot  Barela;  that 
in  the  meantime  Lopez  had  returned  to  the  fence  where 
his  companion,  Sema,  was ;  that  Serna  thereupon  shot  at 
iappellant  with  a  rifle,  and  appellant  fired  at  him  twice, 
whereupon  Lopez  and  Serna  both  mounted  one  horse  and 
rode  away. 

The  state,  proceeded,  from  their  opening  statement  to 
the  jury  to  the  conclusion,  on  the  theory  that  Barela 
was  a  special  oflficer,  legally  appointed  as  such,  and  that 
he  and  his  two  companions  were  attempting  to  legally 
arrest  the  appellant  at  the  time  of  the  homicide.  There 
was  no  claim  on  the  part  of  the  defense  that  appellant 
knew  or  even  suspected  that  Barela  and  his  companions 
had  come  for  the  purpose  of  arresting  him,  with  a  legal 
warrant  or  otherwise.  On  the  contrary,  from  the  record 
in  the  case,  it  was  contended  by  the  defendant  that  the 
three  men  had  come  there  to  murder  him,  and  that  he 
acted  only  in  self-defense.  The  appellant  objected  to 
the  introduction  of  all  the  testimony  concerning  the 
making  of  the  complaint,  the  issuance  of  the  warrant, 
and  the  introduction  of  the  complaint  on  the  ground  that 
it  did  not  state  any  oflfense,  all  of  which  objections  were 
overruled  by  the  trial  f^urt,  and  all  of  such  evidence 
stood  before  the  jury  for  their  consideration. 

The  complaint  upon  which  the  process  was  issued  did 
not  charge  an  oflfense.  The  warrant  was  not  produced  in 
evidence,  and  there  was  no  testimony  as  to  its  contents, 
and  the  prosecution  did  not  establish  that  the  warrant 
was  fair  on  its  face,  and  it  was  conclusively  shown  that 
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there  was  no  indorsement  on  the  back  of  the  warrant, 
authorizing  and  empowering  Barela,  or  any  other  pri- 
vate person^  to  execute  the  same.  At  the  conclusion 
of  the  taking  of  the  testimony,  the  defense,  by  tenderecL- 
instruction  No.  3,  requested  the  court  to  instruct  as  a 
matter  of  law  that  the  attempted  arrest  was  illegal ;  and 
by  tendered  instruction  No.  1  requested  the  court  to 
^instruct  the  jury,  in  substance,  that  by  reason  of  the  il- 
legality of  the  attempted  arrest  the  defendant  could  be 
found  guilty  of  no  greater  offense  than  manslaughter, 
unless  there  was  express  malice,  etc.  a 

The  trial  court  refused  these  two  instructions,  but  did 
give  two  instructions  on  the  subject  of  the  right  to  ar- 
rest without  declaring  £\^  a  matter  of  law  whether  the 
attempted  arrest  was  legal  or  illegal.  The  trial  court 
also  gave  the  ordinary  instructions  on  self-defense. 

After  oral  argument,  on  first  blush,  we  were  of  the 
opinion  this  cause  would  require  a  complete  review  of 
the  law  of  homicide  in  the  resistance  of  an  attempted  il- 
legal arrest.  However,  after  reviewing  the  record  and 
briefs,  we  have  concluded  that  it  is  only  necessary  to 
determine  three  propositions  for  the  purposes  of  this 
opinion  and  a  retrial  of  the  case: 

First.  Was  the  testimony  objected  to  by  appellant 
concerning  the  purported  complaint,  the  issuance  of  the 
warrant,  and  the  pla<cing  of  the  same  in  the  hands  of 
Barela  for  execution,  and  his  attempt  to  deputize  Lopez 
and  Sema,  admissible  in  the  ease  for  any  purpose?  " 

Second.  Should  the  court  have  instructed  the  jurj^  as 
a  matter  of  law  that  Barela,  Sema,  and  Lopez  had  no 
right  to  attempt  to  execute  any  process,  and  that  the 
attempted  arrest  was  illegal,  as  requested  by  appellant's 
tendered  instruction  No.  3? 

Third.  Should  appellant's  requested  instruction  No. 
7  have  been  given,  wherein  appellant  requested  the  court 
to  instruct  the  jury  as  a  matter  of  law  that  appellant  in 
any  event  could  be  convicted  of  no  higher  degree  of 
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homicide  than  manslaughter  by  reason  of  the  attempted 
illegal  arrest,  unless  there  was  express  malice  shown  f 

[1]  The  first  proposition  we  answer  in  the  affirmative. 
Such  evidence  was  admissible,  so  that  the  court  might 
ascertain,  as  a  matter  of  law,  whether  the  attempted  ar- 
rest was  legal  or  illegal.  It  was  also  admissible  for  the 
purpose  of  tending  to  show  the  state  of  mind  of  Barela, 
Sema,  and  Lopez  at  the  time  of  the  homicide,  and  such 
testimony  showed  the  purpose  of  their  going  to  the  scene 
of  the  homicide,  and  it  characterized  their  acts  at  the 
time  of  the  difficulty,  and  threw  light  upon  the  proposi- 
tion as  to  who  was  the  aggressor.  All  of  this  the  jury 
should  have  known,  so  they  might  weigh  and  consider 
whether  the  deceased  and  his  ^companions  went  to  the 
Middleton  home  on  a  peaceful  mission;  that  is  to  say, 
whether  they  went  there  honestly  believing  that  they  had 
the  right  to  make  the  arrest,  or  whether  they  went  there, 
as  contended  by  the  defense,  for  the  purpose  of  murder- 
ing the  appellant,  and  had  procured  the  purported  com- 
plaint and  warrant  merely  as  a  shield  to  protect  them- 
selves in  carrying  out  such  unlawful  design. 

Michie  on  Homicide,  vol.  1,  p.  718,  lays  down  the  gen- 
eral rule  as  follows : 

"Where  an  act  or  transaction  is  griven  in  evidence  for  the 
purpose'  of  showing*  the  motive  or  state  of  mind  which  actu- 
ated the  parties  to  it,  it  is  proper,  at  least  as  a  general  rule, 
to  permit  the  parties  to  be  affecfted  to  show  the  immediate 
circumstances  which  lead  to  the  transaction;  otherwise  the 
real  object  of  the  inquiry  may  not  be  ascertained.*' 

On  this  subject,  Wharton  on  Criminal  Evidence,  vol. 
2,  p.  1733,  sets  out  many  instances  where  such  evidence 
is  admissible,  and  on  page  1737,  a  part  of  the  text  is  as 
follows : 

"And  on  a  trial  for  assault  with  intent  to  kill,  where  it  ap- 
pears that  the  assault  was  made  in  an  effort  to  escape  from 
custody,  it  is  error  to  reject  evidence  showing  that  the  party 
arresting  accused  had  no  warrant  or  authority  to  make  such 
arrest." 

And  on  page  1723 : 

"Where  it  became  material  to  explain  the  presence  of  the 
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deceased  at  the  place  of  homicide,  as  to  whether  or  not  he  was 
there  on  a  lawful  mission,  an  officer  may  testify  that  he  had 
a  warrant  for  accused,  and  requested  deceased  to  be  at  the 
place  of  the  homicide  and  to  notify  the  officers  if  he  discov- 
ered accused." 

And  on  page  1724 : 

"It  is  relevant  to  show  the  actions,  movements,  and  declara- 
tions of  the  deceased  on  the  day  of  the  homicide,  which  ex- 
plained his  presence  at  the  place  where  he  was  killed,  not- 
withstanding: the  general  rule  that  such  acts,  movements  and 
declarations  were  not  admissible  against  accused  where  he 
was  not  present  and  had  no  notice  of  them.' 


*• 


If  the  jury  in  their  deliberations  should  have  found 
that  Barela,  Lopez,  and  Sema  went  to  the  Middleton 
home,  not  for  an  honest  purpose,  to  wit,  to  effect  the 
arrest  of  Middleton,  but  for  the  purpose  of  carrying'  out 
a  threat  to  kill  him,  then  and  in  that  event  the  jury 
might  well  have  believed  that  Barela  and  his  companions- 
were  the  aggressors  in  the  fatal  difficulty,  and  that  Mid- 
dleton would  have  had  the  right  to  defend  himself.  If, 
on  the  other  hand,  after  considering  all  of  the  testimony 
on  this  subject,  the  jury  believed  that  Barela  and  his 
associates  went  to  Middleton 's  home,  not  for  the  purpose, 
as  is  contended  by  the  defense,  of  murdering  him,  but 
to  execute  the  law  as  they  believed  they  had  a  right  to 
do,  then  and  in  that  event,  in  determining  who  the  ag- 
gressor was,  the  jury  might  well  have  believed,  if  they 
adopted  the  state's  theory,  that  Middleton  was  the  ag- 
gressor, and  did  not  give  Barela  sufficient  time  to  an- 
nounce his  mission. 

The  question  is  one  for  the  determination  of  the  trial 
court  in  the  concrete  case,  and  it  is  in  the  rulings  upon 
admission  or  rejection  of  testimony  of  such  collateral 
circumstances  that  courts  most  frequently  err;  but  in 
this  case  we  hold  that  this  line  of  testimony  was  relevant 
for  the  purposes  above  indicated,  and  therefore  the  court 
did  not  err  in  overruling  appellant's  objection  to  the 
same. 

[2]  On  the  second  proposition  we  have  determined 
that  appellant's  tendered   instruction   No.   3,   or  some 
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similar  instruction  on  the  subject,  should  have  been 
given  by  the  trial  court.  With  the  mass  of  testimony 
on  the  subject  of  the  attempted  arrest  before  the  jur>' 
for  their  deliberation,  undoubtedly  it  logically  follows 
that  either  the  court  or  jury  must  adopt  a  rule  of  law 
to  which  such  facts  should  be  applied.  Where  the  le- 
gality of  a  warrant  is  questioned,  it  is  a  matter  of  law- 
for  the  court  to  determine,  and  whether  the  person  at- 
tempting to  execute  proceiss  has  authority  under  the  law 
so  to  do  is  a  matter  of  law  for  the  court  to  determine. 
Whether  the  person  attempting  to  execute  process  acted 
in  a  proper  manner,  and  as  to  whether  he  used  more 
force  than  was  necessary  to  accomplish  his  purpose,  is, 
of  course,  a  question  of  fact  for  the  jury  to  determine. 
Creighton  v.  Com.,  83  Ky.  142,  4  Am.  St.  Rep.  143; 
Hendrickson  v.  Com.,  81  S.  W.  266,  26  Ky.  Law  Rep. 
224 ;  Forman  v.  Com.,  13  Ky.  Op.  1021 ;  Cortez  v.  State 
(Tex.  Cr.  App.)  66  S.  W.  453;  Commonwealth  v.  West, 
113  S.  W.  76. 

No  doubt  the  jury  discussed  and  considered  whether 
the  attempted  arrest  was  legal  or  illegal,  and  whether  or 
not  Barela  and  his  associates  acted  by  authority  of  the 
law.  It  is  a  prevalent  idea  in  all  civilized  countries  that 
the  majesty  of  the  law  must  be  upheld,  and  that  an 
officer,  either  general  or  special,  when  attempting  prop- 
erly to  carry  out  the  mandates  of  the  law,  has  a  cloak 
of  protection  thrown  around  him,  and  that  it  is  the 
duty  of  a  person,  upon  whom  an  attempt  to  arrest  is 
properly  made,  to  submit  to  the  majesty  of  the  law,  and 
that  such  person  has  no  right  to  resist. 

The  record  clearly  discloses  that  Barela,  Lopez,  and 
Sema  had  no  authority  under  the  law  to  attempt  to 
arrest  Middleton.  Undoubtedly,  if  the  jury  determined 
that  Barela,  Lopez,  and  Serna  were  acting  with  authority 
of  law,  they  might  well  have  concluded  that  Middleton 
had  no  right  to  resist  any  appearances  of  force  to  arrest 
him.  Under  this  misapprehension  of  the  law,  it  is  quite 
possible  that  the  jury  started  with  a  false  premise  in 
determining  who  the  aggressor  was.     The  jury  might 
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have  believed  the  testimany  of  the  defense  to  the  effect 
that  Barela  made  the  first  overt  act  by  stepping  to  the 
door  with  a  drawn  pistol  in  his  hand  and  calling  out 
Middleton,  and  they  might  further  have  believed  that 
Middleton  was  not  the  aggressor  in  the  first  instance  by 
any  overt  act  on  his  part,  and  still  have  convicted  him 
on  the  theory  that  Barela  and  his  companions  were 
clothed  with  the  authority  of  the  law,  and  had  the  right 
to  be  the  aggressors  in  the  first  instance,  and  to  use  force 
to  accomplish  their  purpose,  and  Middleton  had  no 
right  to  resist  or  repel  force  with  force. 

If  the  jury  had  been  properly  instructed  that  Barela 
and  his  companions  had  no  authority  under  the  law  to 
attempt  to  arrest  Middleton,  and  that  when  they  went 
to  the  Middleton  home  they  acted  merely  as  private  citi- 
zens, then  the  jury  would  have  been  in  a  position  to 
properly  pass  upon  the  real  issue  in  the  case,  to  wit, 
who  was  the  aggressor  by  the  first  hostile  overt  act, 
Middleton  or  Barela  and  his  companions? 

The  jury  should  ha^ve  been  instructed  that  Barela, 
Serna,  and  Lopez  had  no  authority  to  attempt  to  arrest 
Middleton,  so  there  would  have  been  nothing  in  this 
respect  to  confuse  them;  and,  believing  there  was  room 
for  the  jury  to  start  with  a  false  premise  in  determining 
who  the  aggressor  was  by  not  being  so  instructed,  the 
case  must  be  reversed. 

[3]  The  third  proposition  is  the  most  serious  one  to 
decide,  because  of  the  mass  of  conflicting  authorities  on 
the  subject  of  homicide  committed  in  resistance  t^  at- 
tempted unlawful  arrest  with  pro(*ess. 

No  doubt  the  numerous  conflicting  authorities  have 
been  occasioned,  because,  in  determining  the  criminality 
or  the  degree  of  criminality  of  the  killing  in  resistance 
to  such  unlawful  attempt,  so  many  things  should  be  con- 
sidered. For  instance:  The  authority  of  a  person  act- 
ing as  an  officer  to  act  as  such ;  the  validity  of  the  war- 
rant; the  manner  in  which  the  officer  or  person  acting 
as  such  attempted  to  execute  the  process;  the  degree 
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and  extent'  of  force  used  by  him ;  the  knowledge  of  the 
person  resisting,  as  to  the  authority  of  the  person  acting 
as  an  officer  to  act  as  such ;  the  knowledge  of  the  person 
resisting  as  to  the  validity  of  the  process;  the  conduct 
of  the  person  resisting  at  the  inception  of  the  attempted 
illegal  arrest;  the  degree  and  extent  of  force  used  by 
the  slayer  in  resistance;  whether  the  killing  resulted 
from  heat  of  passion  induced  by  an  attempted  illegal 
arrest,  or  whether  some  other  motive  impelled  the  slayer ; 
whether  the  conduct  of  the  officer  or  person  acting  as 
such  caused  the  slayer  at  the  time  to  honestly  believe  as 
a  reasonable  man  he  was  in  danger  of  losing  his  life  or 
receiving  great  bodily  harm. 

A  consideration  of  any  one  or  all  of  the  elements  above 
enumerated,  and  possibly  others,  might  become  material 
in  a  given  case.  It  would  require  nothing  short  of  a 
thesis  to  discuss  the  law  appertaining  to  each  element, 
and  we  shall  attempt  to  discuss  only  such  matters  as  are 
decisive  of  proposition  3. 

/ 

^  Many  courts,  apparently  without  considering  all  the 

elements  applicable  to  the  given  case,  have  used,  in  sub- 
stance, the  following  language: 

"The  law  estimates  human  liberty  so  highly  that  any  at- 
tempt to  arrest  without  authority  of  law  Is  a  great  provoca- 
tion, and  adequate  cause  for  heat  of  passion  which  will  ren- 
der the  mind  incapable  of  cool  reflection,  and  if,  under  such 
circumstances,  one  kills  an  officer  or  other  person  attempting 
to  make  an  illegal  arrest  on  his  person,  unless  there  is  malice, 
such  killing  cannot  be  more  than  manslaughter." 

Defendant's  requested  instruction  No.  7  embodies  this 
principle;  and,  while  such  principle,  as  an  abstract 
proposition  of  law,  might  be  correct  in  so  far  as  it  goes, 
it  is  not  accurate,  because  not  complete,  and  is  not,  in 
all  respects,  applicable  to  this  case,  because  such  state- 
ment disregards  some  of  the  elements  which  should  have 
been  considered  in  determining  the  guilt  or  innocence, 
or  the  degree  of  guilt  of  appellant. 

The  mere  fact  that  Barela,  Ijopez,  and  Serna  were  not 
clothed  with  authority  to  act  as  officers  when  they  went 


JANUARY    TERM,    1920  363 

State  V.   Middleton,   26   N.   M.   353. 

to  arrest  Middleton^  technically  constituted  them  tres- 
passers; but  this  state  of  facts  alone  would  not  forfeit 
their  lives,  and  would  not  authorize  Middleton  to  use 
force  with  a  deadly  weapon  until  there  was  some  overt 
act  on  the  part  of  Barela,  Lopez,  or  Serna  indicative  of 
an  intent  to  then  and  there  kill  him  or  do  him  great 
bodily  harm.  The  person  sought  to  be  arrested  is  not 
justified  in  resorting  to  a  deadly  weapon  if  he  had  no 
reasonable  ground  to  apprehend  a  greater  wrong  than 
a  mere  unlawful  arrest.  Roberson  v.  State,  43  Fla.  156, 
29  South.  535,  52  L.  R.  A.  751 ;  Noles  v.  State,  26  Ala. 
31,  62  Am.  R-ep.  711;  State  v.  Underwood,  75  Mo.  230; 
Galvin  v.  State,  6  Cold.  (Tenn.)  283;  People  v.  Morales, 
132  Cal.  550,  77  Pac.  470. 

While  there  are  cases  which  hold  that  a  person  may 
lawfully  kill  rather  than  submit  to  an  unlawful  arrest, 
such  cases  are  not  in  harmony  with  the  great  weight  of 
authority  on  the  subject,  and,  as  stated  in  State  v. 
Symes,  20  Wash.  484,  55  Pac.  636,  '*  reason  and  good 
sense  forbid  the  use  of  a  deadly  weapon,  unless  in  de- 
fense of  life,  or  to  avoid  great  bodily  harm.'*  Roberts 
v.  State,  14  Mo.  138,  55  Am.  Dec.  97 ;  Rafferty  v.  People, 
69  111.  Ill,  18  Am.  Rep.  601;  2  Bish.  Cr.  Law,  §  652; 
Briggs  V.  Commonwealth,  82  Va.  564 ;  Roberson  v.  State, 
43  Pla.  156,  29  South.  535,  52  L.  R.  A.  751. 

Therefore  the  real  test  to  determine  whether  the  slayer 
is  guilty  of  some  degree  of  homicide  is  whether,  at  the 
time  of  the  homicide,  he  honestly  believed,  as  a  reason- 
able man,  he  was  in  danger  of  losing  his  life  or  receiving 
great  bodily  harm  at  the  hands  of  the  deceased,  and 
whether  the  appearances  were  such  as  to  cause  a  reason- 
able man  so  to  believe,  and  whether  he,  so  believing, 
killed  for  the  purpose  of  defending  himself. 

If  Middleton  had  not  the  right  of  self-defense  under 
the  rules  heretofore  announced,  did  the  fact  of  the  at- 
tempted unlawful  arrest,  unknown  to  him  at  the  time, 
reduce  what  otherwise  might  be  murder  to  manslaugh- 
ter? Practically  all  the  cases  on  this  subject,  which  have 
declared 'that  an  attempted  illegal  arrest  will  reduce  to 
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manslaughter  a  killing  which  might  otherwise  have  been 
murder,  do  so  upon  the  theory  that  an  illegal  attempt  to 
arrest  a  man  is  such  a  provocation  as  will  cause  heat  of 
passion.  In  this  case,  however,  there  is  not  a  scintilla  of 
evidence,  either  by  the  prosecution  or  for  the  defense, 
that  the  defendant  knew  at  the  time  of  the  homicide 
there  wa^  an  attempt  to  illegally  arrest  him,  and  there 
was  no  discussion  or  dispute  whatever  between  the  con- 
tending parties  concerning  the  right  to  arrest.  Neither 
were  there  any  acts  upon  the  part  of  the  deceased  or 
his  companions  which  would  be  sufficient  to  apprise  de- 
fendant of  that  fact. 

Can  it  then  be  said,  as  claimed  by  appellant  in  his 
tendered  instruction  No.  7,  that  the  mere  intention  upon 
the  part  of  the  deceased  and  his  companions  to  make  an 
unlawful  arrest  which  was  unknown  to  the  defendant  at 
the  time,  would  provoke  the  defendant  and  cause  heat 
of  passion?  Before  one  could  be  provoked  by  an  ade- 
quate cause  certainly  the  facts  constituting  the  provoca- 
tion must  have  been  known  by  the  person  at  the  time.  It 
would  be  absurd  to  say  that  subsequent  developments 
which  revealed  facts  concerning  an  illegal  arrest  would 
be  sufficient  to  arouse  passion,  when  such  facts  were  un- 
known to  the  person  at  the  time  of  slaying.  A  motive 
cannot  operate  to  influence  until  the  facts  which  create 
the  motive  exist.  The  facts  upon  which  a  motive  is  based 
cannot  operate  upon  the  mind  until  they  are  known  by 
the  party  against  whom  the  motive  is  assigned.  We 
therefore  hold  that  unless  the  defendant  at  the  time  of 
the  homicide,  knew  of  the  attempted  illegal  arrest,  such 
attempt  could  not  be  such  a  provocation  as  would  cause 
heat  of  passion,  and  thereby  reduce  the  homicide  to  man- 
slaughtea*,  and  said  tendered '  instruction  No.  7,  there- 
fore, should  not  have  been  given,  because  not  applicable 
to  the  facts  in  this  case.  This  view  is  supported  by  the 
well-reasoned  opinion  rendered  by  Judge  Brooks  in 
Earles  v.  State,  52  Tex.  Cr.  R.  140,  106  S.  W.  139.    x 

However,  from  the  record  there  might  be  an  element 
of  manslaughter  on  another  theory;  that  is  to  say,  if 
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Middleton  had  the  right,  in  the  first  instance  to  defend 
against  fhe  acts  of  Barela  and  Serna^  and  from  the  state's 
standpoint  shot  Sema  the  second  time  through  the  body 
after  all  real  or  apparent  danger  to  him  had  ceased,  and 
before  his  mind  had  sufficient  time  to  cool,  he  might  be 
found  guilty  of  manslaughter.  In  the  event  his  mind 
had  sufficient  time  to  cool,  and  he  killed  with  malice 
and  in  retaliation  or  revenge,  he  might  be  convicted  of 
murder. 

It  follows  that  there  is  error  in  the  judgment,  and 
that  it  should  be  reversed,  and  the  cause  remanded  for 
a  new  trial ;  and  it  is  so  ordered. 

RoBERiTS  and  Raynolds^  JJ.^  concur. 


[No.  2318.     Sept.  8.  1920.] 

HUBERT   V.   AMERICAN   SURETY  CO.   OP   NEW 

YORK  et  al. 

SYLLABUS  BY  THE  COURT. 

1.  The  treasurer  of  a  business  corporation  is  not  guilty  of 
misappropriatinsr  or  mlsapplsringr  the  funds  of  the  corporation 
If  he  pays  out  such  funds  upon  the  order  of  the  officer  au- 
thorized under  the  by-laws  to  order  the  funds  disbursed.  P.   366 

2.  Instructions  to  the  Jury  must  be  considered  as  a  whole, 
and,  if  the  entire  charge  presents  the  law  of  the  case  fairly  to 
the  Jury,  it  is  sufficient  P.  367 

Error  to  District  Court,  Eddy  County;  Richardson, 
Judge. 

Action  by  F.  E.  Hubert,  receiver  of  the  National 
Plaster  Company,  against  the  American  Surety  Com- 
pany of  New  York  and  L.  C.  Denning.  Verdict  and 
judgment  for  defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Ethane  dic  P.  Bujac,  of  Carlsbad,  for  plaintiff  in  error. 
Francis  C.  Wh^son,  of  Santa  Fe,  for  defendants  in 
error. 
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OPINION  OF  THE  COURT. 

ROBERTS,  J.  Plaintiff  in  error  instituted  this  action 
in  the  court  below  to  recover  on  a  bond  executed  by 
Denning,  as  principal,  and  the  American  Surety  Com- 
pany, as  surety,  in  favor  of  the  National  Plaster  Com- 
pany. Denning  was  the  treasurer  of  the  company,  and 
the  complaint  alleged  that  he  had  misappropriated  and 
misapplied  $2,431.31.  Issues  were  joined,  and  the  case 
was  tried  to  a  jury,  which  returned  a  verdict  in  favor 
of  the  defendants  in  error. 

On  appeal  but  three  questions  are  argued,  all  of  which 
relate  to  the  giving  or  refusing  to  give  certain  instruc- 
tions. It  is  first  contended  that  the  court  erred  in  re- 
fusing to  give  plaintiff's  instruction  No.  1,  which  reads 
as  follows : 

*'One  of  the  grrounds  upon  which  the  plaintiff  claims  the 
rigrht  to  recover  in  this  suit  is  that  the  funds  of  the  National 
Plaster  Company  was  misapplied  by  the  defendant  Denning. 
By  the  term  'misapplied'  is  meant  a  diverting  of  the  funds  or 
property  of  the  corporation  from  the  legitimate  business  of 
the  corporation,  and  the  use  of  them  for  purposes  unauthor- 
ized by  the  corporation. 

"You  are  instructed  that  no  officer  of  the  corporation  is  or 
was  authorized  to  take  the  money  of  the  corporation,  or  au- 
thorize another  to  take  such  money,  except  for  the  legitimate 
business  of  the  corporation. 

"You  are  further  instructed  that  if  you  believe  from  the 
evidence  that  the  defendant  Denning  misapplied  any  of  the 
funds  of  the  corporation  mentioned  in  the  complaint  of  the 
plaintiff  as  having  been  misapplied,  and  about  which  there 
has  been  testimony  introduced,  and  you  further  believe  that 
such  funds  have  not  been  accounted  for  or  returned  to  the 
corporation  in  such  way  that  the  corporation  has  received  the 
benefit  thereof,  then  and  in  that  event  the  plaintiff  is  entitled 
to  recover  the  same." 

[1]  The  court  properly  refused  this  instruction  for 
several  reasons.  '*The  treasurer  of  a  corporation  is  the 
officer  charged  by  law  with  the  custody  of  its  funds,  and 
is  generally  held  responsible  for  their  safe-keeping." 
Thompson  on  Corporations,  §  1556.  He  likewise  dis- 
burses the  money  of  the  corporation,  but  this  is  usually 
done  upon  authority  of  either  the  board  of  directors  or 
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some  other  official  authorized  by  the  by-laws  of  the  cor- 
poration to  draw  orders  on  the  treasurer  for  such  moneys. 
This  instruction  would  hold  the  treasurer  responsible  for 
a  misapplication  of  the  money,  even  though  he  had  dis- 
bursed it  upon  the  order  of  the  proper  authority,  under 
the  by-laws  of  the  corporation.  In  other  words,  it  would 
impose  upon  the  treasurer  the  duty  of  determining,  at 
his  peril,  that  the  officer  ordering  the  disbursement,  al- 
though having  authority  so  to  do,  was  doing  so  for  the 
legitimate  business  of  the  corporation.  The  treasurer  of 
a  business  corporation  is  not  guilty  of  misappropriating 
or  misapplying  the  funds  of  the  corporation  if  he  pays 
out  such  funds  upon  the  order  of  the  officer  authorized 
under  the  by-laws  to  order  the  funds  disbursed.  The 
court  properly  refused  to  give  the  instruction. 

[2]  It  is  also  urged  that  the  court  was  in  error  in 
giving  the  instruction  No.  6,  in  that  by  said  instruction 
it  was  the  duty  of  the  jury  to  return  a  verdict  for  the 
defendants  in  the  court  below,  unless  it  found  that  there 
had  been  a  misapplication  or  misappropriation  of  the 
total  amount  sued  for ;  and  the  portion  of  the  instruction 
quoted  by  plaintiff  in  error  in  his  brief  would  seem  to 
sustain  the  contention,  but  the  instruction  is  not  all  set 
forth,  and  that  not  quoted  obviates  the  en*or  complained 
of,  in  that  it  gives  the  jury  to  understand  that  it  should 
return  a  verdict  for  the  plaintiff  for  such  portion  of  the 
total  amount,  if  any,  sued  for  as  had  been  misappropri- 
ated or  misapplied  by  Denning,  as  treasurer.  The  in- 
structions to  the  jury  must  be  considered  as  a  whole, 
and  if  the  entire  charge  presents  the  law  of  the  case 
fairly  to  the  jury,  it  is  sufficient.  Crabtree  v.  Segrist,  3 
N.  M.  495,  6  Pac.  202 ;  Territory  v.  Gonzales,  14  N.  M.  31, 
89  Pac.  250. 

Complaint  is  also  made  as  to  the  refusal  of  the  court 
to  give  plaintiff  *s  in  error  requested  instruction  No.  2, 
which  in  part,  was  as  follows : 

"You  are  instrucfted  that  the  said  Denning  was  not  author- 
ized to  pay  any  indebtedness  of  the  Oriental  Plaster  Company 
with  the  funds  of  said  corporation,  unless  the  board  of  direc- 
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tors  of  the  corporation  had  at  a  regular  meetiner  of  the  cor- 
poration authorized  such  payment. 

"If  you  find  from  the  evidence  that  the  defendant  Denning: 
made  a  check  on  the  funds  of  said  corporation  payable  to  him- 
self, and  paid  the  same  out  at  the  request  of  any  person  or  at 
his  own  instance  for  the  benefit  of  the  Oriental  Plaster  Com- 
pany, and  that  such  act  was  not  specifically  authorized  by  a 
meeting  of  the  board  of  directors  of  said  corporation  in  reg- 
ular or  called  meeting  upon  consideration  thereof,  then  I 
charge  you  that  the  taking  of  such  funds  for  such  purpose 
was  a  misapplication  thereof  by  the  defendant  Denning,  and 
he  and  his  surety  are  liable  therefor,  and  in  that  event  you 
will  return  a  verdict  for  the  plaintiff  as  to  said  item." 

This  instruction  was  erroneous,  in  that  it  was  a  com- 
ment upon  the  evidence,  and  justified  the  payment  only 
in  thje  event  the  action  had  been  theretofore  authorized 
at  a  regular  or  special  meeting  of  the  board  of  directors, 
notwithstanding  the  fact  that  the  by-laws  might  have 
authorized  the  treasurer  to  pay  out  moneys  upon  the 
order  of  the  president  or  some  other  officer,  or  the  mana- 
ger of  the  corporation. 

We  find  no  error  in  the  record,  and  the  judgment  will 
be  affirmed ;  and  it  is  so  ordered. 

Parker,  C.  J.  and  Raynolds,  J.,  concur. 


CORNETT  v.  FULFER. 

[No.  2384.     On  RehearinR  July  2.  1920.] 

(On  Rehearing:.) 

An  order  denying:  a  motion  to  quash  a  writ  of  gramishment 
is  neither  a  final  Judgrment  nor  an  interlocutory  Judgment, 
order  or  decision  practicaUy  disposing:  of  the  merits  of  the 
action,  and  hence  is  not  appealable. 

Appeal  from  District  Court,  De  Baca  County;  Rich- 
ardson, Judge. 

Action  by  J.  H.  Cornett  against  J.  P.  Fulfer.  Judg- 
ment for  plaintiff  and  defendant  appeals.  Appeal  dis- 
missed. 

R.  A.  Prentice,  of  Tucumcari,  for  appellant. 
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eJ.  E.  Pabdue  and  T.  M.  Noble,  both  for  Ft.  Sumner, 
for  appellee. 

(See  also  26  N.  M.  175.) 

■OPINION  OF  THE  COURT. 

PARKER,  C.  J.  The  appeal  in  this  case  was  dis- 
missed by  a  former  opinion  on  the  ground  that  the 
record  did  not  contain  any  judgment  of  the  date  speci- 
fied in  the  order  granting  the  appeal.  The  parties  since 
that  time  have  filed  a  stipulation  which  cures  this  ob- 
jection, and  the  case  now  turns  on  the  proposition  as 
to  whether  the  judgment  from  which  tlie  appeal  is  taken 
is  an  appealable  judgment.  The  appellant  moved  to 
dissolve  the  writ  of  garnishment  for  irregularitiess  on 
its  issuance,  and  it  is  from  the  order  of  the  court  denying 
this  motion  that  the  appeal  was  taken. 

The  order  of  the  trial  court  in  the  premises  is  neither 
a  final  judgment  nor  an  interlocutory  order,  judgment, 
or  decision  of  the  class  from  which  an  appeal  may  be 
taken  under  the  provisions  of  Chapter  43,  Laws  1917. 
In  the  case  of  Otto-Johnson  Mercantile  Co.  v.  Garcia, 
24  N.  M.  356,  174  Pac.  422,  we  held  that  the  denial  of 
a  motion  to  dismiss  a  case  was  not  an  appealable  order. 
In  Stephenson  v.  County  Commission,  24  N.  M.  486,  174 
Pac.  739,  we  held  that  an  order  striking  appellant  ^s 
motion  to  quash  a  writ  of  replevin  was  not  appealable, 
and  'in  Morrison  v.  Robinson,  25  N.  M.  417,  184  Pac. 
214,  we  held  that  an  order  sustaining  a  demurrer  to  a 
complaint  was  not  an  appealable  order.  This  case  falls 
within  the  principle  of  those  cases.  Being  neither  a 
final  judgment  nor  an  interlocutory  judgment,  order, 
or  decision  appealable  under  the  -statute,  the  motion  of 
appellee  to  dismiss  the  appeal  will  be  granted ;  and  it  is 
so  ordered. 

Roberts  and  Raynolds,  JJ.,  concur. 
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AMERICAN  TRUST  &  SAVINGS  BANK  v. 

MARTINEZ. 

[No.  2396.     Sept.  2,  1920.] 
SYLLABTTS  BY  THE  COURT. 

« 

Sections  939  and  940,  Code  1915,  interpreted,  and  tteUd  not 
to  prohibit  a  corporation  from  taking  a  promissory  note  upon 
a  subscription  contract  for  its  capital  stock,  and  that  such  note 
is  valid  and  binding:  upon  the  maker. 

Appeal  from  District  Court,  Bernalillo  County; 
Hickey,  Judge. 

Action  by  the  American  Trust  &  Savings  Bank 
against  Salome  Martinez.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

RoDEY  &  RoDEY,  of  AlbuquerquB,  for  appellant. 
Marbon  &  Wood,  of  Albuquerque,  for  appellee. 

OPINION  OF  THE  COURT. 

PARKER,  C.  J.  This  is  an  action  upon  a  promissory 
note  given  for  the  purchase  of  shares  of  the  capital 
stock  in  a  corporation.  It  does  not  appear  clearly  from 
the  findings  of  the  court  below  whether  this  note  was 
given  upon  a  subscription  contract  for  the  shares  of  tbd 
corporation,  or  whether  the  stock  was  purchased  from  a 
private  individual,  unconnected  with  the  corporation.  It 
does  appear,  however,  from  the  answer  of  the  appellant 
that  the  note  was  claimed  to  have  been  given  upon  a 
subscription  contract  for  shares  in  the  corporation,  and 
it  will  be  assumed  that  such  was  the  casa  The  objec- 
tion to  the  judgment  upon  the  note  is  founded  upon  the 
same  proposition  as  that  discussed  in  Stockman's  Guar- 
anty Loan  Co.  v.  Severo  Sanchez,  26  N.  M.  — ,  194  Pae. 
603,  in  which  an  opinion  has  just  been  handed  down. 

For  the  reasons  given  in  that  opinion,  the  judgment 
of  the  lower  court  was  correct,  and  should  be  affirmed; 
and  it  is  so  ordered. 

Roberts  and  Raynolds,  J.J.,  concur. 
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GLASER  V.  DANNELLEY. 

[No.  2392.     Sept.  24,  1920.]  N 

1.  It  is  the  duty  of  the  lower  court  on  remand  of  a  cause  to 
comply  with  the  mandate  of  the  appellate  court  and  to  obey 
the  directions  therein  without  variation,  even  though  the  man- 
date may  be,  or  is  supposed  to  be,  erroneous;  and  where  a 
Judgrment  on  appeal  is  affirmed  and  the  cause  is  remanded  to 
the  trial  court  with  directions  to  enter  Judgment  on  the  super- 
sedeas bond,  it  is  the  duty  of  the  court  to  comply  therewith. 

P.   374 

2.  Where  the  mandate  of  the  appellate  court  directed  the 
trial  court  to  enter  Judgment  for  a  specified  amount  for  plain- 
tiff, in  accordance  with  admissions  that  judgment  had  been 
rendered  for  such  amount  in  appellant's  brief,  and  the  trial 
aourt  refused  a  motion  to  amend  the  Judgment  entered  so  as 
to  show  such  amount,  before  the  Judgment  had  been  redock- 
eted  in  the  trial  court,  such  motion  might  be  subsequently 
made  and  granted,  as  against  a  contention  that  the  first  action 
was  final.  P.   375 

Appeal  from  District  Court,  Curry  County,  Brice, 
Judge. 

Action  by  B.  G.  Glaser  against  W.  U.  Dannelley. 
Judgment  for  plaintiff,  and  defendant  appeals.  AflSrmed. 

Patten  &  Hatch,  of  Clovis,  for  appellant. 

In  many  cases  it  is  held  that  the  trial  court,  after  an 
appeal  and  remand,  has  no  power  to  modify  or  amend 
the  judgment  whatever.  Tuttle  v.  Gilmore,  7  Atl.  859 ; 
Pacific  Drug  Co.  v.  Hamilton,  76  Wash.  524,  136  Pac. 
1144 ;  German  American  State  Bank  v.  Sullivan,  50  Wash. 
42,  96  Pac.  522 ;  State  ex  rel.  Jeiferson  County  v.  Hatch, 
36  Wash.  164,  78  Pac.  796 ;  State  ex  rel.  Wolf erman  v. 
Superior  Court,  8  Wash.  591,  36  Pac.  443 ;  Dewey  L.  Co. 
V.  Stevens,  96  Atl.  362 ;  Plath  v.  Mullins,  161  Pac.  1187, 
23  Cyc.  862 ;  Puller  v.  Fuller,  21  N.  M.  212. 

We  contend  that  Judge  Brice  had  no  authority  and 
no  power  to  entertain  the  motion  after  his  predecessor. 
Judge  Richardson,  had  overruled  it.  Mugler  v.  Castle- 
ton  H.  &  R.  Co.,  153  N.  Y.  S.  1026 ;  Marvin  v.  Weider, 
48  N.  W.  824. 

Rqwells  &  Reese,  of  Clovis,  for  appellees. 

On  remand  court  had  power  to  enter  judgment  or 
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modify  it.  Crichton  v.  Storz,  20  N.  M.  195;  U.  S.  v. 
Irrigation  Co.,  13  N.  M.  386;  Sec.  4167,  Code  1915; 
4  C.  J.  1208,  3255 ;  Edinburg  L.  I.  Co.  v.  "Walsh,  79  Pae. 
688 ;  Carson  v.  McDonald,  85  Pac.  861,  15  R.  C.  L.  680- 
682 ;  15  Erie  P.  &  P.  223. 

When  Judge  Briee  rendered  judgment  on  the  mandate, 
the  correction  was  made  and  the  judgment  on  the  man- 
date necessarily  superseded  the  original  judgment  ap- 
pealed from,  so  the  motion  ruled  on  was  not  essential  to 
the  power  of  the  court  to  render  the  proper  judgment  on 
the  mandate.  Any  other  course  would  have  been  a  posi- 
tive injustice  to  the  appellee,  and  the  plainest  princi- 
ples of  justice  and  reason  required  the  amendment. 
Shepard  v.  Grove,  (Wash.)  67  Pac.  256;  Garthan  v.  C. 
A.  Hooper  &  Co.,  170  Pac.  1115 ;  Twin  City  Ins.  Co.  v. 
Ottcrson,  146  Pac.  2-3 ;  Crim  v.  Kessing,  89  Cal.  478. 

As  to  entry  in  judgment  of  amount,  see:  Sec.  4197, 
Code  1915;  Landell  v.  Norment,  19  N.  M.  549;  Harris 
v.  Tomlinson,  30  N.  E.  214 ;  Cooper  v.  Cooper,  64  N.  Y. 
S.  901 ;  Conway  v.  Conway,  37  N.  E.  189 ;  De  Kalb  Co. 
V.  Hixon,  44  Mo.  341. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  Prior  to  October  6,  1916,  appellee 
sued  appellant  in  the  district  court  of  Curry  county, 
in  equity,  to  set.  aside  a  contract  entered  into  between 
the  parties  for  the  purchase  of  certain  real  estate,  and 
seeking  the  return  of  certain  moneys  paid  by  appellee 
to  appellant  under  such  contract,  and  for  damages.  The 
basis  of  the  action  was  that  appellee  had  been  induced 
to  enter  into  the  contract  by  fraud.  The  court  heard  the 
evidence,  and  filed  a  written  opinion  in  the  case,  in  which 
it  was  stated  that  appellee  was  entitled  to  a  cancellation 
of  the  contract  and  to  judgment  for  $500,  the  amount  of 
money  paid  by  him  thereunder,  and  the  costs  of  the  ac- 
tion, but  was  not  entitled  to  recover  damages,  and  coun- 
sel were  directed  to  prepare  a  judgment  accordingly. 
On  the  6th  day  of  October,  1916,  a  judgment  was  entered 
in  accordance  with  the  opinion  rendered  by  the  court 
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in  all  things,  except  by  inadvertence  the  amount  of 
money,  to  wit,  $500,  was  not  stated,  the  judgment  simply 
reciting  that*  plaintiff  in  the  cause  was  entitled  to  a  re- 
turn of  the  money  paid.  Appellant  appealed  to  this 
court  and  in  his  brief  set  forth  a  statement  of  the  facts, 
in  which  he  stated  that  judgment  had  been  rendered 
against  him  in  the  district  court  of  said  county  for  $500. 
The  court  considered  the  case,  and  decided  in  favor  of 
the  appellee,  the  opinion  being  found  in  23  N.  M.  593, 
170  Pac.  63.  In  the  written  opiniojQ  we  stated  that  judg- 
ment had  been  rendered  in  the  district  court  against  the 
appellant  for  $500,  and  this  statement  was  taken  from 
appellant's  brief.  The  judgment  of  the  trial  court  was 
affirmed,  and  the  mandate  was  issued,  which  provided : 

"That  the  said  cause  be  remanded  to  you  (the  district 
court),  with  directions  to  enforce  your  Judgment  Now,  there- 
fore, you  are  hereby  commanded  to  reinstate  said  cause  upon 
your  docket  and  enforce  your  Judgment  and  enter  Judgment 
against  the  sureties  on  the  appeal  bond." 

There  had  been  a  supersedeas  bond  given  in  the  case. 
The  mandate  was  filed  in  the  office  of  the  clerk  of  the 
district  court  on  the  19th  day  of  March  1918.  On  the 
29th  day  of  April  thereafter,  counsel  for  appellee  filed  a 
motion  in  the  district  court,  in  which  the  court  was  asked 
to  amend  the  judgment  originally  entered,  so  as  to  spe- 
cify the  sum  of  $500  as  the  money  to  be  refunded  to  the 
plaintiff  in  that  court.  The  motion  was  accompanied  by 
draft  of  the  amended  judgment,  but  the  court  was  not 
asked  to  reinstate  the  cause  on  the  docket  in  order  to  en- 
ter judgment  as  directed  by  the  mandate.  For  some 
reason  the  court,  on  the  20th  day  of  August,  1918,  filed 
an  order  overruling  the  motion,  and  stated  in  the  order : 

"The  court  having  duly  considered  said  motion  and  all  mat- 
ters connected  with  the  pleadings  and  the  action  of  the  Su- 
preme Court  in  affirming  the  same  and  determined  that  said 
motion  is  not  well  taken  at  this  time.'* 

■ 

Just  what  the  court  referred  to  by  the  statement  that 
**the  motion  is  not  well  taken  at  this  time*'  we  are  un- 
able to  determine.  The  judge  might  have  been  of  the 
opinion  that  the  case  should  be  first  docketed,  and  that 
the  question  would  arise  upon  the  entry  of  judgment 
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pursuant  to  the  mandate.  At  least  the  judge  refused  to 
correct,  and  later,  on  the  25th  day  of  February,  1919, 
counsel  for  appellee  filed  a  motion  in  the  district  court 
of  said  county,  in  which  they  asked  the  court  to  reinstate 
the  cause  on  the  docket,  and  to  render  judgment  in  ac- 
cordance with  the  mandate  of  the  Supreme  Court,  and  to 
correct  the  original  judgment  nunc  pro  tunc  by  the  in- 
sertion of  the  amount,  $500. 

The  court,  on  the  26th  day  of  February,  entered  an 
order  reinstating  the  cause  on  the  docket,  and  on  the 
14th  day  of  March  entered  nunc  pro  tunc  an  amended 
judgment,  and  later,  on  the  same  date,  entered  a  judg- 
ment on  remand  of  the  cause  under  the  mandate  of  this 
court  against  the  appellant  and  his  sureties  on  the  super- 
sedeas bond  for  the  sum  of  $500  and  costs. 

[1]  To  review  the  action  of  the  court  this  appeal  is 
taken,  and  it  is  appellant's  contention:  (1)  That  the 
court  erred  in  permitting  the  amendment  to  the  judg- 
ment previously  entered;  (2)  that  the  court  had  no 
power  to  sustain  the  motion  after  the  same  identical  mo- 
tion had  been  passed  upon  by  another  judge.  Argu- 
ment is  advanced  in  support  of  each  point  made.  The 
questions  urged,  however,  we  think  are  wholly  immate- 
rial, because  no  attempt  had  been  made  by  the  court 
prior  to  the  final  entry  of  judgment  on  the  14th  day  of 
March,  1919,  to  comply  with  the  mandate  of  this  court. 
It  is  well  settled  that  it  is  the  duty  of  the  lower  court 
on  remand  of  a  cause  to  comply  with  the  mandate  of 
the  appellate  court,  and  to  obey  the  directions  therein 
without  variation,  even  though  the  mandate  may  be,  or 
is  supposed  to  be  erroneous.  4  C.  J.  p.  1221.  In  Elliott 
on  Appellate  Procedure,  section  576,  it  is  said : 

"The  mandate  of  the  appellate  tribunal  is  law  to  the  trial 
court,  and  must  be  strictly  obeyed.  Where  the  mandate  di- 
rects that  a  particular  judgment  be  entered,  that  a  specified 
ruling  be  made,  or  that  a  desigrnated  course  be  pursued,  the 
inferior  tribunal  must  yield  obedience  to  the  directions  given." 

Appellant  does  not  argue  in  this  court  that  the  judg- 
ment entered  pursuant  to  the  mandate  of  this  court  is 
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erroneous  and  such  a  contention  could  not,  of  course,  be 
tolerated,  because  after  having  sought  relief  in  this  court 
upon  the  stated  ground  that  judgment  had  been  entered 
against  him  in  the  trial  court  for  $500,  neither  this  court 
nor  the  district  court  would  permit  him  to  shift  his  posi- 
tion and  to  now  deny  the  truth  of  that  which  he  once 
a43serted.  His  argument  is  directed  to  the  power  of  the 
court  to  amend  the  original  judgment,  after  once  hav- 
ing refused  to  do  so;  that  the  order  made  by  Judge 
Richardson  on  August  20,  1918,  refusing  to  amend  the 
original  judgment  was  final,  and  upon  the  entry  thereof 
the  court  lost  jurisdiction  over  the  same. 

[2]  But  at  this  time  the  case  had  not  been  redocketed 
in  the  district  court,  and  the  order  made  did  not  purport 
to  be  pursuant  to  the  mandate  of  this  court.  It  would  be 
an  anomalous  contention  to  urge  that  a  district  court 
could  refuse  to  comply  with  the  mandate  of  an  appellate 
court,  and  upon  such  refusal,  the  aggrieved  party  must 
again  appeal  from  such  order  of  refusal. 

There  is  an  admission  by  counsel  upon  the  prior  ap- 
peal to  this  court  that  judgment  for  $500  was  rendered 
against  their  client.  The  written  opinion  filed  by  the 
district  judge  clearly  shows  that  he  so  intended,  and 
without  dispute  appellee  had  paid  to  appellant  the  sum 
of  $500  under  the  contract,  and  the  original  judgment, 
as  filed,  adjudged  that  appellee  was  entitled  to  the  re- 
turn of  the  money  paid. 

The  final  judgment,  entered  pursuant  to  the  mandate 
of  this  court,  is  in  accord  with  the  same,  and  was  prop- 
erly entered,  and  it  will  be  affirmed ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


TRAYLOR  V.  FIRST  NAT.  BANK  OF  RATON. 

[No.  2401.     Oct.  5,  1920.] 

SYLLABUS  BY  THE  COURT. 

Where  the  issue  in  a  suit  upon  a  promissory  note  and  the 
issue  upon  a  garnishment  thereon,  instituted  at  the  same  time, 
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are  both  submitted  to  a  jury,  the  defendant  in  the  suit  on  the 
promissory  note  issue  has  no  rigrht  to  separate  trials  for  the 
two  issues,  nor  to  have  a  grarnishment  issue  tried  before  the 
main  issue;  but  the  court  may,  in  its  discretion,  direct  separ- 
ate verdicts  to  be  returned  by  the  same  jury  upon  the  two 
issues  and  further  direct  that  the  issues  be  tried  at  one  and 
the  same  time. 

Error  to  District  Court,  Colfax  County;  Leib,  Judge. 

Action  by  the  First  National  Bank  of  Raton,  against 
Edward  M.  Traylor.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

BicKLEY,  KiKER  &  VooBHEES,  of  Ratou,  for  plaintiff  in 
error. 

Was  defendant  entitled  to  separate  trials  t  Western 
H.  &  I.  Co.  V.  First  Nat.  Bank,  9  N.  M.  1. 

Was  defendant  entitled  to  have  the  issue  in  garnish- 
ment heard  before  that  in  main  case?  2  Wade,  Att.  & 
Gar.  1 ;  Longley  Bros.  v.  McVann,  119  S.  W.  268 ;  Aetna 
Ins.  Co.  V.  Evans,  49  South.  57 ;  Eagleson  v.  Rubin,  100 
Pac.  765 ;  Stabb  v.  Hurst,  3  N.  M.  248 ;  Southern  Calif. 
Fruit  Ex.  V.  Stamm,  9  N.  M.  361,  54  Pac.  345 ;  Talbot  v. 
Randall,  3  N.  M.  365,  5  Pac.  537. 

Crampton,  Phillips  &  Darden,  of  Raton,  for  defend- 
ant in  error. 

Plaintiff  in  error  was  not  entitled,  as  of  right,  to  a 
jury  trial  on  so-called  issue  raised  by  his  denial  set  forth 
in  application  for  garnishment.  Sec.  4193,  4195,  Code 
1915 ;  Seward  v.  D.  &  R.  G.  R.  Co.,  17  N.  M.  557 ;  Chaves 
V.  Lucero,  13  N.  M.  368,  6  L.  R.  A.  (N.  S.)  973;  Stabb  v. 
Hurst,  3  N.  M.  208;  Talbott  v.  R^dell,  3  N.  M.  365; 
New  Mexico  National  Bank  v.  Brooks,  9  N.  M.  113,  49 
Pac.  947;  Las  Cruces  Nat.  Bank  v.  Wilson,  43  N.  W. 
153 ;  Weibler  v.  Ford,  63  N.  W.  1075 ;  DeLaney  v.  Hart- 
wig,  64  N.  W.  1035 ;  Gaffney  v.  Megrath,  63  Pac.  520 ; 
Kessler  v.  Frost,  175  Pac.  967. 

There  is  no  statute  in  this  state  which  gives  plaintiff 
in  error  the  right  to  a  trial  by  jury  on  an  issue  made  up 
on    a  garnishment  application,  nor  is  there  any  statute 
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giving  plaintiff  in  error  the  right  to  form  an  issue  on 
such  application  a£^  was  done  in  this  case.  Such  an  is- 
sue may  be  raised  by  virtue  of  statute  on  an  application 
for  a  writ  of  attachment,  See.  4316,  Code  1915.  Thb* 
provision,  however,  applies  only  to  applications  for  writs 
of  attachment  We  are  not  greatly  concerned,  however, 
as  to  whether  this  was  proper  procedure  but  it  is  our 
understanding  that,  strictly  speaking,  in  the  absence  of 
a  statute  to  the  contrary  a  motion  to  dissolve  the  garn- 
ishment on  the  ground  that  no  facts  existed  at  the  time 
it  was  sued  out  authorizing  the  issuance  of  the  writ,  and 
that  this  so-called  traverse  of  the  application  should  be 
treated  either  as  a  motion  or  it  should  be  ignored  as  in 
the  Kansas  case  heretofore  cited.  Cohen  v.  Goodrum 
Tob.  Co.,  57  S.  E.  974;  20  Cyc.  1126. 

This  court  has  never  decided  that  on  an  issue  of  fact 
raised  by  a  traverse  under  the  statute  on  the  application 
for  a  writ  of  attachment  a  trial  by  jury  was  a  matter  of 
right.  Weame  v.  France,  21  Pae.  703 ;  Windt  v.  Baninzo, 
26  Pac.  189 ;  McComb  v.  Watt,  135  Pac.  361. 

Plaintiff  in  error  could  not  control  the  discretion  of 
the  court  ss  to  which  issue  should  be  tried  first  or  to 
require  the  court  to  give  him  two  juries  in  the  cajse. 
Langly  v.  Conlay,  98  N.  W.  1064 ;  Childs  v.  Dobbins,  15 
N.  W.  849 ;  Owen  v.  Western,  4  Atl.  801 ;  Caswell  v. 
Hopson,  47  S.  W.  54 ;  Hawkins  v.  Allbright,  70  111.  87. 

OPINION  OP  THE  COURT. 

RAYNOLDS,  J.  Plaintiff  below,  defendant  in  error 
here,  sued  to  recover  $859.60,  with  interest  and  attor- 
ney's fees,  on  a  note  executed  by  the  plaintiff  in  error. 
The  Bank  of  Springer  was  at  the  same  time  named  as 
garnishee.  An  answer  was  filed  to  the  complaint  and  a 
reply  to  the  answer.  Plaintiff  filed  an  application  for  a 
writ  of  attachment,  and  the  garnishee  bank  answered. 
Defendant  also  filed  an  answer  to  the  application  for  the 
writ  of  garnishment,  and  to  this  answer  plaintiff  filed 
a  reply.  The  garnishee  bank  admitted  the  possession  of 
$1,854.12,  the  property  of  the  defendant.    The  defend- 
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ant^s  answer  to  the  application  for  garnishment  denied 
the  facts  in  said  application.  With  the  issues  thus  made 
up,  after  the  jury  had  been  impaneled,  the  defendant 
made  the  following  motion : 

"The  defendant  demands  that  a  trial  of  the  Issues  raised 
by  the  traverse  of  the  plaintiff's  affidavit  in  grarnishment  be 
tried  separately  from  the  issues  in  this  case,  raised  by  the 
answer  filed  to  the  plaintiff's  complaint  and  reply  filed  to 
defendant's  answer,  and  defendant  further  demands  that  the 
issues  raised  by  the  traverse  of  the  affidavit  in  garnishment 
filed  by  the  plaintiff  be  tried  before  the  issue  in  the  main  case 
is  tried." 

The  trial  judge  denied  this  motion  in  the  following 
language: 

"I  will  therefore  deny  the  application  for  a  separate  trial 
but  will  submit  both  Issues — ^that  is.  the  issue  on  the  main  case 
and  the  Issue  on  the  g-arnishment  to  the  Jury — and  have  them 
render  separate  verdicts  thereon." 

The  defendant  excepted  to  the  ruling  of  the  court, 
and,  electing  to  stand  upon  said  motion,  introduced  no 
evidence  at  the  conclusion  of  the  plaintiff's  case.  The 
court,  on  motion  of  plaintiff,  directed  a  verdict  in  his 
favor  on  the  main  case  and  also  on  the  garnishment  is- 
sue. Separate  verdicts  were  returned  by  the  jury  as 
directed  on  both  issues.  From  the  judgment  subse- 
quently entered  embodying  both  verdicts,  this  appeal 
is  taken  by  the  defendant.  The  garnishee  bank  did  not 
appeal. 

The  plaintiff  in  error,  defendant  below,  assigns  error 
in  the  action  of  the  trial  court  in:  (1)  Denying  him  the 
right  to  separate  trials  of  the  two  issues:  (2)  denying 
him  the  right  to  have  the  garnishment  issue  tried  T)ef ore 
the  main  case. 

The  question  is  a  narrow  one  and  involves  only  the 
right  to  separate  trials  for  these  two  issues  and  the  order 
in  which  they  should  be  tried.  No  question  as  to  the 
right  of  jury  trial  in  a  case  of  this  kind  is  involved ;  the 
point  not  being  raised  below  and  both  parties  appar- 
ently from  the  record  acquiescing  without  objection,  in 
the  triaJ  of  the  issues  by  a  jury. 
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Our  statutes  relating  to  garnishment  do  not  provide 
any  method  or  order  in  which  the  issues  in  garnishment 
proceedings  are  to  be  tried.  Appellant  contends^  how- 
ever, that,  attachment  and  garnishment  being  similar 
remedies,  the  procedure  in  attachment  should  be  fol- 
lowed. Conceding,  but  not  deciding,  that  the  procedure 
in  attachment  suits  should  be  followed  in  garnishment 
proceedings,  we  find  that  as  to  the  methods  and  order  of 
trial  the  statutes  on  attachment  are  as  follows: 

"In  all  cases  when  properties  or  effects  shall  be  attached, 
defendant  may  within  the  time  limited  in  the  writ  of  attach- 
ment, put  in  his  answer,  without  outh,  denying  the  t^uth  of 
any  material  fact  contained  in  the  affidavit,  to  which  the  plain- 
tiff may  reply;  and  trial  of  the  truth  of  the  affidavit  shall  be 
had  and  on  such  trial  the  plaintiff  ehall  be  held  to  prove  the 
existence  of  the  fac^  denied,  as  set  forth  in  the  affidavit  as  the 
ground  of  attachment,  and  if  the  issue  shall  be  found  for 
plaintiff,  the  cause  shall  p^-oceed.  but  if  it  bo  found  for  the 
defendant,  the  attachment  shall  be  dismissed  at  the  costs^of 
plaintiff."     Section  4816,  Cod«i  1915. 

"In  all  cases  commenced  by  attachment,  in  which  the  truth 
of  the  affidavit  for  attachment  or  of  any  material  allegation 
therein  contained  shall  be  denied,  and  the  issue  thus  formed 
shall,  upon  the  trial  be  found  for  the  defendant,  the  attach*- 
ment  shall  be  dismissed  and  all  property,  rights,  effect*)  and 
credits  held  or  affected  thereby,  or  thereunder,  shall  be  re- 
leased and  discharged  from  the  operation  thereof;  but  such 
dismissal  of  the  attachment  shall  not  abate  the  suit,  but  the 
same  shall  proceed  as  in  ordinary  cases."  Section  432ft,  Code 
1915. 

It  will  thus  be  seen  that  there  is  no  statute  which  spe- 
cifically requires  the  attachment  or  garnishment  issue 
shall  be  tried  before  the  main  issue,  although  the  above 
statutes,  by  inference,  seem  to  indicate  that  course  of 
procedure.  The  distinction  between  the  eases  contem- 
plated by  the  statutes  and  the  present  one  is  apparent. 
The  statutes  provide,  inferentially,  for  trial  of  the  at- 
tachment or  garnishment  issue  when  it  is  made  up  and 
ready  for  trial  prior  to  the  main  issue,  which  is  not 
at  that  time  ready  for  trial.  This  is  shown  by  the  case 
of  Staab  v.  Hersch,  3  N.  M.  209,  3  Pae.  248  cited 
by  the  plaintiff  in  error.  There  is  no  reason  nor  statu- 
tory authoritj-  for  this  procedure  when,  as  in  this  case, 
both  issues  are  made  up  and  ready  for  trial.     In  our 
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opinion  both  questions  are  matters  within  the  discretion 
of  the  trial  court  and  not  subject  to  review  unless  such 
discretion  is  abused,  which  is  not  shown  to  be  the  case 
here.  Our  statute,  Code  1915,  §  2795,  provides  that  the 
jury,  at  the  request  of  either  party,  may  be  ordered  to 
make  special  findings,  and  there  is  no  valid  reason  why 
two  issues  cannot  be  submitted  to  the  same  jury  as  well 
as  two  separate  findings  of  fact.  As  to  the  order  in 
which  these  issues  should  be  tried^  that  also  is  a  matter 
in  the  discretion  of  the  court,  and  unless  some  good  rea- 
son is  shown  why  they  should  be  tried  in  a  particular 
order,  or  that  the  manner  is  which  they  were  tried  has 
worked  injustice,  the  decision  of  the  trial  court  as  to  the 
order  in  which  they  should  be  tried  is  not  reviewable. 

Finding  no  error  in  the  record,  the  case  is  therefore  af- 
firmed, and  it  is  so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


CADDY  et  al.  v.  WAGNER. 

[No.  2460.     Oct.  5,  1920.] 
SYLLABUS  BY  THE  COURT. 

Where  the  clerk  of  the  district  court  fails  to  certify  the 
transcript,  and  appellee,  by  motion  to  dismiss  the  appeal,  takes 
advantag-e  of  such  omission,  the  appeal  wiU  be  dismissed,  and 
the  subsequent  motion  of  appellant  to  withdraw  the  transcript 
temporarily  for  certification  will  be  denied. 

Appeal  from  District  Court,  Torrance  ("ounty;  Edwin 
Mechem,  Judge. 

Action  by  J.  M.  Caddy  and  others  against  W.  W. 
Wagner.  Judgment  for  the  plaintiffs,  and  defendant 
appeals.    Motion  to  dismiss  the  appeal  granted. 

Edward  P.  Davies,  of  Santa  Fe,  for  appellant. 

Curing  defect.  The  signature  of  the  clerk  of  the  lower 
court  to  his  certificate  of  the  record  of  appeal  may  be 
added  even  after  a  motion  to  dismiss  for  want  of  his 
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signature.     Marsoudet  v.   Clancy,   Mann.   Unrep.   Cas.- 
(La.)  38;  4  C.J.  456. 

California.— Hallings  v.  Duval,  119  Cal.  199,  51  Pac. 
335  (holding  that  the  certificate  may  be  amended  after 
the  time  for  filing  the  transcript  has  expired) ;  4  C.  J. 
466. 

Where  appellant  with  leave  of  the  supreme  court, 
furnishes  a  proper  certificate  to  the  transcript,  the  ap- 
peal will  not  be  dismissed  because  the  transcript  did  not 
at  first  contain  a  proper  certificate.  Smith  v.  Inter- 
Mountain  Auto.  Co.,  25  Ida.  212,  136  Pac.  1125 ;  4  C.  J. 
457. 

J.  J.  Kenney,  of  Santa  Fe,  for  appellees. 

The  duty  of  having  a  proper  record  before  this  court 
devolves  upon  the  appellant.  Baca  v.  Catron,  24  N.  M. 
242,  248. 

It  is  the  duty  of  a  party  resorting  to  an  appellate  court 
to  see  that  his  transcript  of  the  record  is  properly  pre- 
pared in  compliance  with  the  rules  of  court  (2  R.  C.  L. 
p.  151).  All  documents  must  be  properly  authenticated 
by  the  certificate  of  the  Clerk  of  the  Court.  Thus,  while 
the  signature  of  the  judge  imparts  vitality  to  the  bill  of 
exceptions  and  authorizes  it  to  form  a  part  of  the  record 
of  the  cause,  still,  when  it  has  become  such,  it  requires 
the  certificate  of  the  clerk  of  the  court,  who  is  the  cus- 
todian of  the  records,  for  its  proper  authentication  as 
either  the  original  or  a  transcript  thereof.  2  R.  C.  L., 
p.  152-3;  Moyer  v.  Preston,  (Wyo.)  71  A.  S.  R.  914; 
Robinson  v.  Sawyer,  23  N.  M.  688. 

It  is  true,  and  it  has  been  several  times  held,  that  the 
certificate  of  authentication  may  be  amended  in  further- 
ance of  justice  to  supply  defects  or  omissions,  if  appUed 
for  in  time,  unless  the  defects  are  such  as  affect  the  jur- 
isdiction of  the  appellate  court.    4  C.  J.  456-7. 

But  we  sumbit  that  the  application  in  this  case  was 
not  made  in  due  time,  and,  further,  the  defect  is  such 
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as  to  negative  a  claim  of  jurisdiction  in  this  court.  Blitz 
V.  Brown,  supra;  Robinson  v.  Sawyer,  supra;  4  C.  J. 
456,  notes  72  and  73. 

In  the  Robinson  case,  this  court  approved  the  holding 
in  City  of  Tucumcari  v.  Belmore,  18  N.  M.  331,  137 
Pac.  585,  to  the  effect  that  where  the  certificate  of  the 
trial  judge  to  an  alleged  bill  of  exceptions  is  not  certified 
to  by  the  Clerk  of  the  Court  and  is  not  shown  to  have 
been  filed  in  the  clerk 's  office,  neither  the  alleged  bill  of 
exceptions  to  which  it  relates  nor  the  said  ceortificate 
will  be  considereded  by  this  court  In  other  words,  this 
court  adopted  the  same  rule  as  stated  in  2  R.  C.  L.,  p. 
152-3,  cited  supra. 

m 

See  also :  State  ex  rel.  Baca  v.  Board  of  County  Com- 
missioners, 21  N.  M.  713. 

The  certificate  must  be  signed,  in  order  that  the  trans- 
cript may  be  considered  on  appeal.  Blitz  v.  Brown,  7 
Wash.  693,  4  C.  J.  p.  455,  Sec.  2175. 

OPINION  OF  THE  COURT. 

RAYNOLDS,  J.  This  is  a  motion  to  dismiss  the  ap- 
peal upon  the  ground  that  the  transcript  of  record  is 
not  certified  by  the  clerk  of  the  district  court.  Subse- 
quent to  filing  this  motion  to  dismiss,  the  appellant  filed 
a  motion  to  withdraw  the  transcript  of  record  tempor- 
arily for  the  purpose  of  having  the  same  further  signed 
and  sealed  by  the  clerk.  There  are  two  certificates  upon 
the  last  page  of  the  transcript  of  record,  the  first  one 
being  to  the  effect  tha-t — 

"The  foreffoing"  123  pages  of  typewritten  matter  contain  a 
true  and  correct  transcript  of  the  record  and  proceedings  in 
the  above-entitled  case*  as  called  for  by  the  praecipe  filed  in 
said  cause,  all  as  appearing  of  record  in  my  office. 

"In  witness  whereof,  I  have  hereunto  caused  my  seal  to  be 
hereto  affixed  this  11th  day  of  December,  A.  D.   1919." 

This  certificate  is  not  signed,  nor  is  the  seal  of  the 
court  attached.  Following  this  certificate  is  another  one 
certifying  as  to  the  costs  in  the  case,  which  is  signed  and 
the  seal  of  the  court  attached  thereto. 
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It  will  thus  be  seen  that  the  transcript  of  record  is 
not  certified  under  the  seal  of  the  district  court,  and  we 
have  nothing  properly  before  us  upon  which  this  court 
can  act.  Without  a  properly  certified  transcript  of 
record  from  the  court  below,  this  court  cannot  paas  upon 
the  question  presented.  As  said  in  Moyer  v.  Preston, 
6  Wyo.  308,  44  Pac.  845,  71  Am.  St.  Rep.  914,  at  page 
925  of  71  Am.  St.  Rep.,  at  page  326  of  6  Wyo.,  at  page 
85e  of  44  Pac. : 

••♦  •  •  It  requires  thfe  certificate  of  the  cjerk  of  the  court, 
who  is  the  custodian  of  the  records,  to  properly  authenticate 
it  as  either  the  original  or  a  transcript  thereof.  How  is  this 
court  to  know  that  any  paper  is  one  of  the  originals  filed  in 
the  cause  in  the  court  below,  unless  that  fact  is  certified  to  by 
the  clerk?  We  may  recognize  the  signature  of  the  judge  ap- 
pended to  a  bill  by  reason  of  the  personal  familiarity  of  one 
or  more  of  the  justices  composing  this  court  with  such  signa- 
ture, but  we  are  not  in  a  position  to  conclude  that  the  paper, 
thus  seeming  to  be  signed  by  the  proper  judge,  was  ever  filed 
or  ever  became  a  part  of  the  record,  or  is  in  the  condition  it 
was  when  signed,  unless  the  same  is  authenticated  by  the  ofii- 
cer  whose  duty  it  is  to  file  and  preserve  the  same." 

The  duty  of  having  a  transcript  properly  prepared 
and  filed  rests  upon  the  appellant  or  plaintiff  in  error. 
Baca  et  al.  v.  Unknown  Heirs,  20  N.  M.  1,  at  page  5,  146 
Pac.  945,  Ann.  Cas.  1918C,  612. 

This  court  has  held  that  the  certificate  of  the  trial 
judge  to  the  alleged  bill  of  exceptions  must  be  certified 
by  the  clerk,  and  shown  to  have  been  filed  in  his  office. 
City  of  Tucumcari  v.  Belmore,  18  N.  M.  331,  137  Pac. 
585.  It  has  also  held  that  the  transcribed  notes  of  the 
stenographer,  certified  by  the  trial  court  under  the  pro- 
visions of  section  4493,  Code  915,  must  also  be  shown  to 
have  been  filed  by  the  clerk,  and  by  his  certificate  to 
that  effect  made  a  part  of  the  record.  Robinson  v.  Saw- 
yer, 23  N.  M.  688,  170  Pac.  881. 

In  this  case  the  transcript  of  record  was  filed  Decem- 
ber 30,  1919,  and  the  motion  to  dismiss  March  10,  1920, 
the  appellant  in  the  meantime  having  failed  to  have  his 
transcript  properly  certified,  and  having  filed  his  brief  in 
chief. 
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The  appellant,  although  not  conceding  that  the  tran- 
script is  not  properly  certified,  moved  the  court  to  allow 
him  to  withdraw  the  same  temporarily,  **for  the  purpose 
of  having  it  further  signed  and  sealed  by  the  clerk/* 
This  motion  comes  too  late,  as  the  appellee  has  taken  ad- 
vantage of  the  omission  by  his  motion  to  dismiss.  It  may 
be  urged  that  such  a  rule  as  the  one  invoked  here  is 
harsh,  but,  as  stated  in  Walcher  v.  Stone,  15  Okl.  130, 
135,  79  Pac.  771,  at  page  772 : 

"It  is  contended  on  the  part  of  the  plaintiff  in  error  that 
this  (the  dismissal  of  the  appeal)  is  a  hardship,  because  it 
deprives  the  plaintiff  in  error  of  right  of  appeal,  on  account  of 
the  neerlect  .or  omission  on  the  part  of  the  clerk  of  the  dis- 
trict court.  This  is  true  only  in  part,  because  it  is  not  only 
the  duty  of  the  clerk  of  the  district  court  to  make  the  correct 
and  lepral  certificate,  but  the  attorney  for  the  plaintiff  In  error 
is  charg-ed  with  the  duty  of  seeing  to  it,  and  that  all  of  the 
steps  necessary  to  present  her  appeal  are  properly  taken,  and 
all  certificates  necessary  to  present  a  full  and  complete  rec- 
ord to  this  court  are  made  out  and  filed  in  this  court,  so  that 
th*s  omipslon  of  duty  is  as  much  the  omission  of  duty  on  the 
part  of  plaintiff  in  error,  or  her  counsel,  as  it  is  of  the  clerk 
of  the  court." 

The  motion  to  dismiss  is  therefore  granted;  and  it  is 
so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


STATE  V.  CARABAJAL. 

[No.  2428.     Oct.  5.  1920.] 
SYLLABUS  BY  THE  COURT. 


1.  The  error  of  the  district  court  in  sustaining  an  objection 
to  a  question  asked  for  the  purpose  of  laying  the  foundation 
for  impeachment  is  not  available  to  the  appellant,  when  as  a 
matter  of  fact  he  is  permitted  to  prove  that  the  witness  did 
make  the  contradictory  statement  called  for  in  the  question. 

P.   386 

2.  The  statement  by  the  district  court  that  he  fails  to  see 
the  materiality  of  a  question  asked  by  the  witness  is  not  a 
comment  upon  the  weight  of  the  evidence,  but  Is  a  mere  state- 
ment of  a  legal  objection  to  the  testimony,  and  is  unobjec- 
tionable. P.   388 

3.  The  trial  judge  has  the  power  in  his  sound  judicial  dis- 
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cretion  to  vary  the  order  of  proof,  and  bis  action  is  not  re- 
viewable, except  for  gross  abuse  of  discretion.  P.   388 

4.  Where  the  appellant  was  convicted  of  involuntary  man- 
slaughter, he  cannot  make  complaint  of  error  in  the  instruc- 
tions of  the  court  in  regard  to  murder.  P.   392 

5.  An  exception  to  an  instruction,  to  the  effect  that  the 
same  is  not  a  full  and  complete  statement  of^the  law,  is  in- 
definite, and  presents  no  question  for  review  in  this  court. 

P.   392 

6.  An  instruction  upon  manslaughter  which  omits  to  ex- 
press to  the  jury  that  the  killing  must  be  without  malice  is 
not  harmful,  but,  on  the  other  hand,  beneficial  to  the  defend- 
ant, and  he  has  no  complaint  thereon  in  this  court.     P.   394 

7.  Instructions  Nos.  10  and  14  examined,  and  held  not  to  be 
in  conflict  with  or  repugnant  to  each  other.  P.   394 

8-11.  The  district  court  is  not  bound  to  give  instructions 
which,  even  if  correct,  are  merely  cumulative,  and  state  in 
another  form  a  proposition  of  law  already  given  to  the  jury. 

P.   395,    396 

12.  An  instruction  which  merely  lacks  scientific  form, 
while  in  substance  it  covers  the  matter  fully,  is  not  objection- 
able; and,  even  if  the  same  is  not  directly  applicable  to  the 
facts  in  the  case,  where  by  no  possibility  it  could  mislead  the 
jury,  the  giving  of  the  same  is  harmless  and  not  available  as 
error.  P.   397 

13.  The  jury  returned  a  verdict  of  involuntary  manslaugh- 
ter, and  voluntary  and  without  any  instrucftion  from  the 
court  upon  the  subject  appended  thereto  the  following:  "We 
respectfully  beg  the  mercy  of  the  court."  It  is  held  that  sec- 
tion 4447,  Code  1915,  which  authorizes  such  a  recommenda- 
tion, has  the  effect  merely  of  allowing  the  jury  to  give  the  trial 
judge  the  benefit  of  their  opinion  as  to  whether  clemency 
should  be  extended,  and  is  not  intended  to  in  any  manner  con- 
trol the  ultimate  discretion  of  the  trial  judge  in  fixing  the 
sentence.  P.   398 

Appeal  from  District  Court,  Otero  County;  Edwin 
Meehera,  Judge. 

Marcelino  Carabajal  was  convicted  of  involuntary 
manslaughter,  and  he  appeals.    Afl5rmed. 

Holt  &  Sutherland,  of  Las  Cruces,  for  appellant. 

0.  0.  AsKREN,  Atty.  Gen.,  and  N.  D.  Meyer,  Asst. 
Atty.  Gen.,  for  the  State. 

OPINION  OF  THE  COURT. 

PARKER,  C.  J.  The  appellant  was  tried  upon  an 
indictment  charging  murder,  and  was  convicted  of  in- 
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voluntary'  manslaughter.  He  was  sentenced  to  imprison- 
ment for  a  period  of  not  less  tMn  9  nor  more  than  10 
}  ears,  from  which  judgment  this  appeal  is  prosecuted. 

The  theory  of  the  state  was  that  the  appellant  shot 
and  killed  his  wife  just  as  she  was  entering  a  house  in 
which  her  alleged  paramour  was  staying.  The  claim 
of  the  defense  was  that  she  entered  the  house,  and  that 
appellant  upon  entering  the  house  found  his  wife  on  a 
bed  with  a  man,  and  in  an  attempt  to  kill  the  man  he 
accidentally  killed  his  wife  by  shooting  her.  The  cir- 
cumstancies  were  such  that  the  appellant  might  have  in- 
voked the  statute  (section  1468,  Code  1915),  which  de- 
clares, that  a  man  maj^  justifiably  kill  another  who  is  in 
the  act  of  having  carnal  knowledge  of  his  wife,  with 
whom  he  is  then  living  as  husband  and  wife.  The  jurj- 
necessarily  refused  to  follow  the  theory  of  the  prosecu- 
tion to  the  effect  that  the  woman  was  shot  before  she 
entered  the  house,  else  they  could  not  have  found  the  ap- 
pellant guilty  of  involuntary  manslaughter.  If  she  was 
shot  outside  of  the  house,  the  act  must  have  been  in- 
tentional. On  the  other  hand  the  jury  must  have  fol- 
lowed the  theory  of  the  defense,  to  the  effect  that  she  had 
entered  the  house  and  was  unintentionally  killed,  but  not 
under  circumstances  which  entirely  justified  the  appel- 
lant.  In  reaching  this  conclusion  some  physical  facts 
which  tended  to  show^  that  she  was  shot  before  she  ever 
entered  the  house  were  disregarded  by  the  jury.  How- 
ever, it  was  the  province  of  the  jurj'  to  determine  the 
facts  and  they  have  found  otherwise. 

[1]  Previous  to  the  trial  most  of  the  witnesses  for 
the  prosecution  had  given  testimony  in  a  habeas  corpus 
proceeding  brought  by  appellant  to  obtain  bail.  Upon 
that  hearing  a  witness  Bernabe  Torres,  the  supposed 
paramour,  testified.  Upon  the  hearing  the  witness  made 
statements  as  to  his  whereabouts  on  the  Sunday  preced- 
ing the  homicide,  and  as  to  appellant  visiting  his  room 
on  said  date.  The  subject-matter  of  the  proof  was  col- 
lateral to  the  main  issue,  and  in  no  way  reflected  upon 
the  merits  of  the  case.    Upon  the  trial  the  witness  was 
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cross-examined  in  great  detail  as  to  his  former  testimony, 
and  four  questions  were  propounded  to  him,  which  were 
read  from  the  stenographic  report  of  the  habeas  corpus 
proceeding,  and  objection  was  interposed  to  ea<;h  of 
these  questions  and  sustained  by  the  court.  The  proof 
called  for  was  immaterial,  except  as  it  may  have  reflected 
upon  the  fairness  or  accuracy  of  the  memory  of  the  wit- 
ness. But  the  subject-matter  of  the  cross-examination 
was  immaterial.  It  was  not  material,  under  the  circum- 
stances, whether  the  witness  was  at  his  room  on  the 
Sunday  preceding  the  homicide,  or  whether  the  deceased 
came  there  and  looked  in  and  talked  with  appellant  on 
that  occasion,  as  no  claim  was  made  that  the  subject  of 
the  attentions  of  the  witness  to  the  wife  of  appellant  was 
mentioned  or  discussed. 

Appellant  was  allowed  to,  and  did,  prove  by  the  re- 
porter who  reported  the  case  upon  the  habeas  corpus 
proceedings,  that  the  witness  did  give  the  testimony  in 
question  upon  that  hearing,  except  as  to  that  mentioned 
in  the  last  question  refferred  to  in  the  briefs,  and  in  that 
case  the  objection  was  properly  sustained,  for  the  reason 
that  the  testimony  called  for  did  not  contradict  any 
testimony  given  by  the  witness  in  the  present  trial. 

We  have  then  a  case  where  the  court  has  erroneously, 
we  may  assume,  but  without  so  deciding,  excluded  a 
(juestion,  asked  for  the  purpose  of  laying  a  foundation 
for  impeachment,  but  where  the  appellant  has  subse- 
quently shown  that  the  witness  did  previously  testify 
as  shown  by  the  question  which  was  excluded. 

A  casual  view  of  the  reason  underlying  the  rule  upon 
this  subject  will  be  suflftcient  to  show  that  there  is  no 
error  here  of  which  appellant  can  complain.  The  rule 
is  that  before  proof  of  previous  statements,  contrary  to 
the  present  testimony  of  the  witness,  may  be  shown,  the 
previous  statement  and  the  circumstances  under  which 
the  statement  was  made,  suflBcient  to  identify  the  oc- 
casion, must  be  called  to  the  attention  of  the  witness. 
This  rule  is  statutory  in  this  jurisdiction.  Section  2178, 
Code  1915.    The  object  of  the  requirement  is  to  afford 
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the  witness  an  opportunity  to  deny  the  statement,  if  he 
did  not  make  it,  or  to  admit  it  if  he  did  make  it,  and 
to  make  such  explanation  of  the  apparent  contradiction 
as  he  may  have.  Section  5,  Chamb.  Mod.  Law  Ev. 
§§  3756,  3757;  2  Wig.  Ev.  §§  1025,  1035;  5  Jones,  Ev. 
§  846. 

The  protection  furnished  by  the  rule  is  for  the  benefit 
of  the  witness,  not  for  the  parties.  And  when,  as  in  this 
case,  the  appellant  was  permitted  to  show  by  the  reporter 
of  the  habeas  corpus  proceedings  the  former  statement 
by  the  witness,  without  foundation  having  been  laid, 
it  was  the  witness,  if  anybody,  and  not  the  appellant, 
who  suffered  injury. 

[2]  In  connection  with  the  exclusion  of  the  testi- 
mony which  is  referred  to,  objection  is  made  by  appel- 
lant to  a  remark  of  the  court.  .After  one  of  the  ques- 
tion referred  to  had  been  asked  by  counsel  for  the 
appellant,  the  court  said,  '*!  fail  to  see  the  materiality 
as  to  that,  asking  whether  Narcisco  was  there. '  *  There- 
upon counsel  for  appellant  stated,  **Goes  to  the  credi- 
bility of  the  witness. ' '  The  question  was  then  repeated 
and  answered  by  the  witness.  There  is  no  merit  in  the 
contention  of  counsel  that  the  court  undertook  to  com- 
ment upon  the  weight  of  the  evidence.  If  the  statement  by 
the  court  was  anything,  it  was  a  statement  of  a  legal 
objection  to  the  evidence,  viz.,  lack  of  materiality.  Upon 
explanation  by  counsel  of  the  object  of  the  question  the 
witness  was  allowed  to  answer.  Under  such  circum- 
stances there  is  nothing  before  the  court  of  which  the 
appellant  can  complain. 

[3]  Upon  rebuttal  the  state  called  five  witnesses,  all 
of  whom  were  permitted  to  testify  relative  to  the  con- 
dition of  the  deceased  in  regard  to  menstruation.  These 
witnesses  had  all  testified  in  chief,  but  they  did  not 
testify  that  the  woman  was  menstruating.  The  witness, 
Ed  Kelly,  the  undertaker,  did  testify,  upon  the  case  in 
chief  for  the  state,  that  he  took  the  body  to  his  under- 
taking parlors,  and  there  removed  all  of  her  clothing. 
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among  which  was  menstrual  pad,  which  was  much  soiled 
from  the  menstrual  flow. 

In  this  connection,  it  is  to  be  recalled  that  the  theory 
of  the  prosecution  was  that  the  woman  was  shot  by  the 
husband  before  she  ever  entered  the  room.  The  theory 
of  the  defense,  however,  was,  as  before  stated,  that  she 
had  entered  the  room,  and  was  upon  the  bed  with  a  man 
whom  the  appellant  tried  to  kill  by  shooting.  He  justi- 
fied his  act  under  the  statute  heretofore  mentioned,  and 
claimed  accidental  killing  of  his  wife.  The  state  justified 
the  introduction  of  evidence  that  the  woman  was  mens- 
truating at  the  time  upon  the  theory  that  it  tends  to 
contradict  the  appellant  and  to  render  improbable  his 
claim  that  the  woman  was  on  the  bed  with  the  man  in 
the  act  of  having  sexual  intercourse  with  him.  In  view 
of  all  these  circumstances,  we  can  see  no  error  in  the 
admission  of  this  testimony.  It  is  true  that  the  testi- 
mony would  have  been  admissible  in  chief  as  a  part  of 
the  res  gestae,  but  at  that  time  the  fact  was  of  no  im- 
portance, under  the  theory  of  the  prosecution.  It  be- 
came material  and  important  after  the  appellant  had 
fittempted  to  justify  on  the  grounds  stated.  No  attempt 
was  made  to  contradict  this  evidence,  and  no  claim  is 
made  in  the  brief  of  counsel  that  it  could  be  contra- 
dicted. The  claim  seems  to  be  simply  that  on  account 
of  the  character  of  the  testimony,  it  was  highly  dam- 
aging to  the  appellant,  and  made  a  profound  impression 
upon  the  minds  of  the  jurors.  This  may  be  admitted, 
but  we  know  of  no  rule  of  law  which  prevents  the  pro- 
duction of  a  fact,  no  matter  how  damaging,  if  the  same 
is  competent  and  relevant.  Counsel  for  appellant  de- 
voted themselves  in  the  citation  of  authorities  to  cases 
and  texts  forbidding  the  introduction  of  evidence  in 
rebuttal  which  has  been  improperly  suppressed  when 
the  case  in  chief  was  developed  before  the  jury.  Of 
course,  in  such  cases  the  courts  will  not  tolerate  its  in- 
troduction in  rebuttal.  There  is  nothing  of  this  kind 
apparent  in  this  case.  It  was  not,  during  the  progress 
of  the  case  in  chief  material  to  show  that  the  woman  was 


390  SUPREME    COURT    OF   NEW   MEXICO 

State  V.  Carabajal,  26  N.  M.   384. 

menstruating  if,  as  claimed  by  the  prosecution,  she  was 
shot  down  before  she  ever  entered  the  room. 

In  this  connection  it  is  to  be  further  noted  that  ap- 
pellant was  convicted  of  involuntary  manslaughter.  This 
conclusion  could  have  been  reached  by  the  jury  only 
upon  the  theory  the  deceased  was  upon  the  bed  with 
the  man,  and  that  appellant,  in  attempting  to  shoot  the 
man,  shot  his  wife.  It  thus  appears  that  the  jury  ad- 
hered to  appellant's  theory  of  the  transaction,  but  con- 
victed on  the  theory  that  he  did  the  act  without  due 
caution  or  circumspection.  Hence  the  evidence  objected 
to  did  not  operate  to  inflame  the  minds  of  the  jurors 
and  cause  them  to  depart  from  appellant's  theory  of  the 
transaction  by  convicting  him  of  a  higher  degree  of 
homicide.  He  was  therefore  probably  not  injured  by 
the  testimony.  But  just  what  effect  the  testimony  had 
it  is  impossible  to  say.  It  is  clear  that  it  did  not  cause 
the  jury  to  believe  that  deceased  was  shot  outside  of  the 
door,  as  claimed  by  the  prosecution,  and  that  the  jury 
believed  she  was  shot  accidentally  while  on  the  bed  with 
the  man  is  equally  clear.  But  whether  the  evidence,  in- 
troduced as  it  was  at  the  very  close  of  the  case,  might 
have  caused  a  conviction,  where  otherwise  an  acquittal 
might  have  resulted,  cannot  be  determined,  although 
there  seems  to  be  no  logical  or  legal  reason  to  so  conclude 
under  the  circumstances.  In  discussing  the  application 
of  the  rule,  it  will  be  assumed,  therefore,  that  the  ad- 
mission of  the  evidence  was  harmful  to  the  appellant. 

Theoretically,  the  rule  upon  the  subject  of  order  of 
proof  is  that  the  proponent,  or  plaintiff,  should  first  ex- 
haust his  entire  proof  in  support  of  his  allegations.  The 
opponent,  or  defendant,  should  then  be  called  upon  to 
.txhaust  his  entire  proof  in  denial  of  proponent's  case 
or  in  support  of  his  affirmative  defense.  Thereupon  a 
proponent  may,  by  way  of  rebuttal,  introduce  evidence 
tending  to  contradict  the  proofs  offered  by  the  opponent. 
And  the  opponent  then  may  often  bring  forward,  by 
way  of  surrebuttal,  facts  to  overcome  the  proofs  on  re- 
buttal, and  so  on  until  the  whole  field  of  relevant  facts 
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lias  been  covered.  In  these  successive  stages  of  proof 
the  acting  party  is  confined  to  such  evidence  as  will  tend 
to  overcome,  modify  or  explain  that  of  his  adversary  ad- 
duced in  the  next  preceding  stages  of  the  proof. 

It  is  apparent,  however,  to  every  one  who  has  had 
experience  in  legal  trials,  that  in  almost  every  case  cir- 
cumstances arise  which  disturb  the  strict  enforcement  of 
the  procedural  rule.  The  rule,  if  strictly  enforced,  may 
become  an  instrument  of  oppression  or  injustice,  instead 
of  one  to  promote  justice,  the  development  of  truth,  and 
the  due  enforcement  of  the  law.  Hence  the  rule  has 
come  to  be  considered  a  rule  of  administration  or  pro- 
cedure, and  not  a  rule  of  right  upon  which  a  party  may 
insist.  It  follows  that  some  one  must  have  the  power 
to  vary  the  order  of  proof  to  meet  the  exigencies  of  any 
given  trial,  to  the  end  that  justice  may  be  done,  and  that 
power  is  vested  in  the  trial  judge.  The  proposition, 
therefore,  as  it  is  generally  formulated  in  the  text-book 
and  cases,  is  that  the  power  to  vary  the  natural  order  of 
proof  rests  in  the  sound  judicial  discretion  of  the  trial 
court.  In  some  jurisdictions  this  discretion  is  held  not 
to  be  reviewable.  An  early  New  Mexico  case  is  to  this 
effect.  Territory  v.  0  'Donnel,  4  N.  M.  196,  210,  12  Pac. 
743.  The  great  weight  of  authority,  however,  is  to  the 
effect  that  the  action  of  the  trial  court  is  reviewable  for 
gross  abuse  of  discretion  in  this  regard.  Some  of  the 
later  New  Mexico  cases  assume  and  some  announce  this 
rule.  Holthoif  v.  Freudenthal  et  al.,  22  N.  M.  377,  162 
Pac.  173;  Hodges  v.  Hodges,  22  N.  M.  192,  159  Pac. 
1007 ;  State  v.  Riddle,  23  N.  M.  600,  605,  170  Pac.  62 ; 
State  V.  Rodriguez,  23  N.  M.  156,  172,  167  Pac.  426, 
L.  R.  A.  1918  A,  1016;  State  v.  Cason,  23  N.  M.  77,  81, 
167  Pac.  283. 

The  question  most  frequently  arises  in  criminal  cases 
upon  the  admissibility  of  evidence  for  the  state  in  re- 
buttal, as  in  the  present  case.  The  rule  of  judicial  dis- 
cretion is  here  applied  as  before  stated.  A  distinction 
is  noted  in  some  cases  to  the  effect  that  if  the  evidence 
tends  to  rebut  the  evidence  of  the  defendant,  the  fact 


392  SUPREME   COURT   OP  NEW   MEXICO 

State  V.  Carabajal,  26  N.  M.  384. 

- 

that  it  also  incidentally  strengthens  the  ease  in  chief  for 
the  state,  or  might  have  as  properly  been  put  in  chief, 
is  no  ground  of  objection  to  it.  This  would  seem  to  be 
logical,  and  is  to  be  justified  upon  the  principle  of 
multiple  admissibility.  For  a  general  discussion  of  the 
proposition  of  control  over  the  order  of  proof  see  5  Jones 
on  Ev.  §  811;  1  Chamb.  Mod.  Law  of  Ev.  §§  369,  379; 
3  Wig.  on  Ev.  §§  1867,  1873;  Abbott's  Trial  Brief, 
Criminal  (2d  Ed.)  p.  308;  16  C.  J.  §  2185.  For  a  spe- 
cific application  of  the  doctrine  to  a  case  like  the  present, 
where  there  is  a  double  quality  to  the  rebuttal  testi- 
mony, see  Roberts  v.  State,  2  Boyce  (Del.)  385,  79  Atl. 
396,  Ann.  Cas.  1914D,  1266,  and  extensive  note.  In  this 
note  all  the  cases  are  collected  and  the  correctness  of 
our  position  upon  the  question  is  there  shown. 

It  follows  that  there  was  no  error  in  the  ruling  of  the 
court  and  the  appellant  cannot  here  complain  of  the  ad- 
mission of  the  evidence. 

[4]  Appellant  complains  of  various  matters  in  the 
instructions  to  the  jury.  His  first  proposition  is  that 
there  was  error  in  the  second  instruction  to  the  jury, 
given  by  the  court.  This  instruction  related  to  the  law 
governing  murder  in  the  first  degree  and,  as  before 
pointed  out,  the  appellant  was  convicted  of  involuntary 
manslaughter.-  It  needs  no  argument  or  citation  of  au- 
thority to  show  that  in  a  case  of  this  kind,  even  assum- 
ing that  there  was  error  in  the  instruction  relating  to 
murder,  the  error  is  obviated  by  the  fact  that  the  appel- 
lant was  not  convicted  of  murder,  but,  on  the  other  hand, 
was  convicted  of  involuntary  manslaughter.  However, 
reference  may  be  had  to  2  Michie  on  Homicide,  pp.  1831, 
1832,  for  the  authority  on  this  proposition. 

[5]  Appellant  complains  of  instruction  No.  14  be- 
cause it  was  repugnant  to  instruction  No.  10,  and  for 
various  other  reasons  which  will  appear  below. 

Instruction  No.  14,  as  given  by  the  court,  is  as  follows : 

"He  further  instructs  you  that  If  you  believe  from  aU  this 
evidence  and  beyond  a  reasonable  doubt  that  at  the  time  of 
the  death  of  the  deceased  she  was  the  defendant's  legal  wife. 
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and  that  the  defendant  and  she  were  at  said  time  livingr  to- 
gether as  man  and  wife,  and  that  the  defendant  found  Narciso 
Montoya  (in  the  act  of  having  carnal  knowledge  of  his  wife, 
or  found  them  together  in  such  position  as  to  indicate  with 
reasonable  certainty  to  a  rational  mind  that  they  had  Just 
then  committed  the  act  of  sexual  intercourse,  or  were  about 
to  commit  it),  and  that  the  defendant  in  the  heat  of  passion 
then  and  there  flred  the  fatal  shot,  intending  to  kill  the  de- 
ceased, then  the  defendant  would  be  guilty  of  manslaugrhter/' 

Instruction  No.  10,  as  given  by  the  court,  is  as  follows : 

*'If  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  on  the  26th  day  of  February  1918,  at  the  county 
of  Lincoln  and  in  the  state  of  New  Mexico,  or  at  any  other 
time  within  six  years  next  prior  to  the  1st  day  of  May,  1919, 
the  day  on  whic*h  the  Indictment  was  returned  by  the  grand 
jury  in  this  case,  the  defendant,  Marcelino  Carabajal.  did 
shoot  off  and  discharge  a  loaded  rifle  at  and  towards  the  said 
Lolita  Carabajal,  thereby  inflicting  in  and  upon  the  body  of 
the  said  Lolita  Carabajal  one  mortal  wound,  of  which  said 
mortal  wound  the  said  Lolita  Carabajal  then  and  there  died, 
and  that  such  shooting,  wounding,  and  killing  was  unlawful 
and  without  malice  within  the  terms  of  the  deflnitions  of  'un- 
lawful' and  'malice'  as  heretofore  given  you,  and  that  such 
shooting,  wounding,  and  killing  was  upon  a  sudden  quarrel  or 
in  the  heat  of  passion  (or  was  done  by  the  defendant  while  in 
the  commission  of  a  lawful  act  which  might  produce  death, 
in  an  unlawful  manner,  or  without  due  caution  and  circum- 
spection) and  was  without  excuse  or  Justiflcation,  then  you 
should  And   the  defendant  guilty  of  manslaughter." 

Appellant  excepted  to  the  fourteenth  instruction  as 
follows : 

"Defendant  excepts  to  the  fourteenth  instruction,  given  by 
the  court,  as  not  being  a  full  and  complete  statement  of  law. 
And  because  same  does  not  embody  the  element  of  the  killing 
without  premeditation  and  deliberation,  and  without  malice; 
and  because  same  is  in  conflict  with  an  instruction  previously 
given  by  the  court  on  the  subjecft  of  manslaughter,  and  is  re- 
pugnant thereto,  instruction  last  referred  to  being  instruc- 
tion No.  10." 

It  is  to  be  noted  that  the  exception  to  the  instruction 
contains  several  different  propositions.  The  first  is  to 
the  effect  that  it  is  not  a  full  and  complete  statement  of 
the  law.  This  form  of  exception  is  of  no  avail  for  the 
reason  that  it  does  not  call  to  the  attention  of  the  court 
the  particulars  in  which  the  instruction  fails  to  be  a 
complete  statement  of  the  law,  so  that  the  court  might 
then  and  there  correct  the  instruction  and  avoid  error. 
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State  V.  Gonzales,  19  N.  M.  467,  144  Pac.  1144;  Terri- 
tory V.  Lobato,  17  N.  M.  666,  134  Pac.  222,  L.  R.  A. 
1917A,  1226 ;  James  v.  Hood,  19  N.  M.  234,  142  Pac.  162. 

[6]  A  further  objection  to  the  instruction  is  embodied 
in  the  exception  to  the  effect  that  the  instruction  did  not 
embody  the  element  of  killing  without  premediation  and 
deliberation  and  without  malice.  A  similar  objection  to 
an  instruction  was  considered  in  Territory  v.  Trapp,  16 
N.  M.  700,  120  Pac.  702,  and  it  was  there  held  that  the 
emission  with  reference  to  malice  in  an  instruction  did 
not  injure  the  defendant.  It  was  there  pointed  out  the 
omission  of  all  reference  to  whether  the  killing  was 
without  malice  did  not  require  less  of  the  jury  to  con- 
vince than  the  law  required  and  on  the  whole  such  an 
omission  was  beneficial  to  the  defendant,  and  the  inac- 
curacy in  the  instruction  was  not  available  as  error.  We 
are  satisfied  with  the  holding  in  that  case,  and  it  is  con- 
trolling in  this  upon  this  point. 

[7]  The  last  proposition  in  the  exception  is  to  the  ef- 
fect that  instruction  14  is  in  conflict  with  and  repugnant 
to  instruction  10,  heretofore  quoted.  Assuming  that 
the  exception  would  be  suflScient  to  direct  the  court  ^s 
attention  to  any  specific  conflict  between  the  two  in- 
structions, which  is  very  doubtful,  we  fail  to  appreciate 
wherein  any  such  repugnancy  exists.  Instruction  No. 
10  applies  the  law  generally  to  the  indictment  and  the 
facts  in  the  case.  Instruction  No.  14  was  intended  to  ap- 
ply the  law  to  the  specific  circumstances  shown  in  evi- 
dence, and  in  no  particular  departs  from  instruction 
No.  10,  except  in  its  omission  of  reference  to  the  absence 
of  malice.  Instruction  No.  10  is  a  general  statement, 
under  the  indictment  and  the  facts  charged  therein,  of 
the  law  of  manslaughter,  both  voluntary  and  involun- 
tary; instruction  No.  14  is  an  application  by  the  court  of 
these  general  statements  of  the  law  to  the  specific  facts 
shown  in  evidence.  In  the  latter  instruction  the  omis- 
sion of  reference  to  the  presence  or  absence  of  malice 
is,  as  before  seen,  an  omission  in  the  appellant's  favor  of 
which  he  cannot  complain  in  this  court. 
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[8]  Appellant  complains  of  the  refusal  of  the  court 
to  give  his  requested  instruction  No.  8,  as  follows: 

"You  are  further  instructed  that  it .  is  your  province 
to  determine  from  the  evidence  whether  or  not  the  fatal  shot 
was  fired  in  the  heat  of  passion,  and  as  to  whether  or  not  it 
was  fired  upon  sudden  and  sufficient  provocation,  and  if  you 
so  believe,  and  further  believe  from  the  evidence  that  the 
killing:  of  the  deceased  was  the  result  of  accident  and  mis- 
fortune, without  intent  upon  the  part  of  the  defendant  to  take 
the  life  of  the  deceased,  but  in  a  justifiable  attempt  to  slay 
the  witness  Montoya,  as  heretofore  explained  In  these  instruc- 
tions, then  you  should  acquit  the  defendant." 

There  was  no  error  in  this  because  the  subject  was 
fully  covered  by  the  court's  instructions  Nos.  15,  16, 
and  17,  the  latter  being  the  defendant's  requested  in- 
struction No.  10.  It  is  a  familiar  rule  in  this  jurisdiction 
that  courts  are  not  bound  to  give  instructions  which,  even 
if  correct,  are  merely  cumulative,  and  state  in  another 
form  a  proposition  of  law  already  given  to  the  jury. 
State  V.  Belisle,  22  N.  M.,  285,  161  Pac.  168 ;  State  v. 
Dickens,  23  N.  M.  26,  165  Pac.  850 ;  State  v.  Rodriguez, 
23  N.  M.  156,  167  Pac.  426,  L.  R.  A.  1918A,  1016. 

[9]  Appellant  contends  that  the  court  erred  in  re- 
fusing to  give  his  requested  instruction  No.  9,  as  follows : 

"You  are  further  instructed  that  if  you  find  from  the  evi- 
dence that  the  situation  as  testified  to  by  the  defendant  ex- 
isted at  the  time  the  fatal  shot  was  fired,  and  was  such  as  to 
justify  a  reasonable  and  prudent  man  in  believing  that  the 
witness,  Narciso  Montoya,  was  then  and  there  in  the  act  of 
hd.ving'  carnal  knowledge  of  defendant's  wife,  with  whom  de- 
fendant was  then  living,  and  that  defendant,  as  a  reasonable 
and  prudent  man,  so  believed  when  he  acted,  and  when  the 
fatal  shot  was  fired,  the  defendant  intended  to  take  the  life 
•  of  the  witness  Narciso  Montoya,  and  did  not  intend  to  slay 
the  deceased,  then  it  will  be  your  duty  to  return  a  verdict  of 
not  guilty." 

The  subject-matter  of  this  requested  instruction  was 
fully  covered  by  the  court's  instruction  Nos.  13  and  15, 
with  the  same  disposition  as  was  made  of  the  eighth  re- 
quested instruction. 

[10]  Appellant  complains  of  the  refusal  of  the 
court  to  give  his  requested  instruction  No.  15,  as  follows : 

"The  court  instructs  the  jury  that  If  the  evidence  is  reason- 
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ably  consistent  with  the  defendant'e  innocence  he  should  be 
promptly  acquitted.** 

This  instruction  was  erroneous,  in  that  it  directed  the 
jury  in  certain  contingencies  to  ** promptly  acquit'*  the 
defendant.  The  court  is  not  authorized  to  direct  the  jury 
to  do  anything  which  it  is  their  duty  to  do,  otherwise 
than  upon  due  and  careful  consideration.  Even  if  the 
instruction,  as  tendered,  was  not  open  to  the  above  ob- 
jection, the  appellant  cannot  complain  of  the  court's 
refusal  to  give  the  same.  Upon  this  subject  appellant 
made  two  requests  for  instructions,  Nos.  14  and  15  and 
No.  14  was  given  by  the  court  in  such  form  as  to  fully 
cover  the  proposition  contended  for,  namely,  that  where 
a  man's  conduct  may  as  consistently,  from  the  evidence, 
be  referred  tx)  one  of  the  two  motives,  one  criminal  and 
the  other  innocent,  it  is  the  duty  of  the  jury  to  presume 
that  such  conduct  is  actuated  by  the  innocent  motive, 
and  not  the  criminal.  The  last  clause  of  this  tendered 
instruction  was  properly  stricken  out  by  the  court.  It 
was: 

"In  which  event  it  will  be  the  duty  of  the  jury  to  acquit  the 
defendant.** 

It  is  readily  seen  that  such  a  statement  in  such  an  in- 
struction was  highly  improper,  and  its  tendency  was 
to  confuse  rather  than  clarify  the  subject  in  the  minds 
of  the  jurors.  It  follows  that  the  appellant  is  not  in  a 
position  to  complain  here  of  the  refusal  to  give  the  in- 
struction. 

[1  ]  Appellant  complains  of  the  refusal  of  the  court 
to  give  his  requested  instruction  No.  17  as  follows: 

"You  are  further  instructed  that  before  you  can  convict 
the  defendant,  each  of  you  must  be  satisfied  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt,  not  only  that  proof  is 
consistent  with  the  defendant's  guilt,  but  that  it  is  wholly  in- 
consistent with  every  other  rational  conclusion;  and,  unless 
each  of  you  is  so  convinced  by  the  evidence  of  the  defendant's 
gruilt  that  you  would  each  venture  to  act  upon  that  decfision 
in  matters  of  the  hig-hest  concern  and  importance  to  your 
interest,  then  you  must  find  the  defendant  not  gruilty." 

The  subject-matter  of  this  instruction  was  fully  cov- 
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cred  by  the  court's  instructions  Nos.  23  and  25,  and 
the  appellant  cannot,  therefore,  make  any  complaint 
here. 

[12]  Appellant  complains  of  the  giving  by  the  court 
of  its  instruction  No.  24,  the  same  being  in  part  as  fol- 
lows: 

"You  are  instructed  that  the  credit  of  a  witness  may  be  im- 
peached by  showingr  that  he  or  she  has  made  statements, 
either  in  or  out  of  court,  contradictory  to  and  inconsistent 
with  his  or  her  testimony  on  the  trial,  concerning  matters 
material  or  relevant  to  the  issue." 

The  exception  in  the  court  below  to  this  instruction 
was  to  the  effect,  there  being  no  impeachment  in  the 
case  except  by  showing  that  witnesses  for  the  prosecu- 
tion had  previously  testified  under  oath  in  the  habeas 
corpus  proceeding,  that  the  instruction  should  embody 
the  words  ** under  oath,"  and  that  the  instruction,  a^ 
given,  which  would  include  the  impeachment  upon  state- 
ments made,  not  under  oath,  was  inapplicable  to  the 
facts  before  the  court.  It  is  to  be  observed  that  the 
language  used  in  the  instruction  is  ''statements  either 
in  or  out''  of  court.  It  is  certainly  a  matter  of  common 
knowledge,  of  which  the  jury  must  necessarily  be  in- 
formed, that  statements  of  witnesses  **in  court'*  are 
necessarily  under  oath..  The  addition  of  the  words  **  un- 
der oath''  would  add  nothing  to  the  instruction,  and 
conveys  to  the  jury  no  additional  meaning.  The  appel- 
lant, therefore,  is  in  no  position  to  complain  of  this  in- 
struction, because,  at  most,  it  merely  lacked  scientific 
form,  while  in  substance  it  covers  the  matter  as  fully  and 
as  intelligently  as  if  the  words  had  been  answered. 

The  other  portion  of  the  exception,  to  the  effect  that 
the  instruction,  as  given,  was  not  directly  applicable  to 
the  situation  as  presented  upon  the  trial,  is  of  no  avail 
to  the  appellant.  It  is  true  that  no  witness  was  im- 
peached by  contradiction  of  statements  made  by  him, 
not  under  oath.  The  instruction,  therefore,  while  not 
strictly  applicable  to  the  facts,  must  necessarily  have 
been  entirely  harmless  to  the  appellant. 
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[13]  As  before  pointed  out,  the  defendant  was  con- 
victed of  involuntary  manslaughter.  There  was  added ' 
to  the  verdict  the  following  language :  *  *  We  respectfully 
beg  the  mercy  of  the  court. ' '  This  recommendation  was 
authorized  by  section  4447,  Code  1915,  which  is  as  fol- 
lows: 

"In  the  trial  of  the  criminal  cases,  punishment  within  the 
limits  prescribed  by  law  shall  be  assessed  by  the  court  in  its 
discretion;  but  juries  may,  in  their  discretion,  upon  return  of 
a  verdict  of  guilty  in  any  criminal  case,  recommend  defend- 
ant to  the  clemency  of  the  court,  and  any  such  recommenda- 
tion shall  receive  due  consideration  by  the  court." 

The  penalty  for  manslaughter  is  provided  by  section 
1461,  Code  1915,  and  is  imprisonment  in  the  state  peni- 
tentiary for  a  period  of  time  not  less  than  1  year  nor 
more  than  10  years.  The  court  after  receiving  this  ver- 
dict sentenced  the  appellant  to  confinement  in  the  peni- 
tentiary at  hard  labor  for  a  period  of  not  less  than  9 
years  nor  more  than  10  years.  Judge  Mechem  evidently 
believed  that  the  woman  was  intentionally  shot  outside 
the  house  at  the  door,  in  the  heat  of  passion.  Therefore, 
after  considering  the  jury's  recommendation  to  clem- 
ency, as  we  must  assume,  he  declined  to  follow  the  recom- 
mendation. 

The  appellant  argues  that  the  statute,  above  quoted, 
gives  lo  the  defendant  in  a  criminal  case  a  substantial, 
legal  right  which  the  trial  court  may  not  ignore.  In 
other  words,  appellant  would  have  the  court  hold  that 
the  statute  requires  the  court,  upon  such  recommenda- 
tion from  the  jury,  to  make  some  substantial  concession 
to  the  defendant  by  way  of  moderation  in  the  sentence. 
Just  what  measure  should  be  applied  in  such  cases  is 
not  suggested  by  counsel,  if,  indeed,  any  rule  could  be 
formulated  upon  such  subject. 

The  question  is  whether  the  Legislature,  when  it  en- 
acted the  statute  referred  to,  intended  that  the  jury's, 
recommendation  should  be  binding  upon  the  court,  or 
whether  it  should  be  merely  advisory  to  the  court  for 
the  purpose  of  moving  his  discretion  by  laying  before 
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him  the  opinion  of  the  12  jurors  that  the  defendant 
should  be  leniently  dealt  with. 

We  have  examined  all  of  the  comparatively  few  cases 
from  the  other  jurisdictions,  but  find  them  of  no  value, 
as  the  statutes  upon  which  they  are  based  are  entirely 
diiferent  from  ours  in  their  provisions.  The  cases  are 
collected  in  16  C.  J.  §  2601,  and  in  a  note  to  State  v. 
Arata,  56  Wash.  185,  105  Pac.  227,  21  Ann.  Cas.  242. 

In  determining  the  proper  interpretation  of  this 
statute,  reference  to  previous  legislation  on  the  subject 
may  be  helpful.  Previous  to  1891  the  juries  assessed 
the  punishment  in  criminal  cases,  except  when  other- 
wise specially  provided  by  statute.  This  practice  origi- 
nated in  the  Kearney  Code,  and  was  carried  forward 
into  the  Complications  of  1865  (chapter  57,  §  22)  and 
1884  (section  2468)  in  the  following  form: 

"All  issues  of  fact,  in  a  criminal  case,  shaH  be  tried  by  a 
jury,  who  shall  assess  the  punishment  in  their  verdict,  and 
the  court  shall  render  a  judgment  accordingry." 

In  1891  the  Legislature  departed  from  the  former 
system,  and  by  section  10  of  chapter  80  of  the  Laws  of 
1891  enacted  section  4447,  Code  1915,  above  quoted.  It 
thus  appears  that  the  Legislature  in  its  wisdom  adopted 
an  entirely  new  system,  intrusting  to  district  judges 
the  power  to  impose  sentence  upon  criminal  defendants, 
within  certain  prescribed  statutory  limits.  The  Legis- 
lature, by  the  language  used,  however,  did  not  see  fit, 
evidently,  to  strip  the  juries  absolutely  of  all  power  and 
control  over  the  sentence  of  defendant  convicted  of  crime. 
It  reserved  to  the  juries  still  a  certain  measure  of  power 
in  this  regard,  and  the  question  is  to  determine  just 
what  the  nature  and. extent  of  that  power  is  from  the 
language  used.  It  is  evident  that  the  Legislature  did  not 
intend  to  leave  with  the  juries  an  absolute  power  to 
control  the  discretion  of  the  court  in  fixing  sentences. 
Had  it  so  intended  it  would  have  used  language  to  the 
effect  that  in  case  of  a  recommendation  to  clemency  cer- 
tain definite  consequences  should  fiow  therefrom.  Noth- 
ing of  the  kind  appears  in  the  statute.     On  the  other 
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hand,  it  appears  that  the  Legislature,  taking  into  con- 
sideration the  previous  history  of  the  state,  during  which 
the  juries  had  been  the  sole  judges  of  the  amount  of 
punishment  to  be  inflicted,  deemed  it  expedient  and 
proper  that  they  might  still  advise  the  court  as  to  their 
opinion,  in  a  general  way,  upon  the  subject  of  the 
sentence  of  the  prisoner.  The  statute  did  not  authorize 
the  jury  to  suggest  any  particular  term  of  sentence,  but 
merely  authorized  the  jury  to  lay  before  the  court  the 
fact  that  they  thought  clemency  might  properly  be 
shown.  The  final  discretion  and  determination  as  to 
what  the  sentence  should  be  was  left  undisturbed  with 
the  court.  No  other  conclusion  can  be  reached  from  the 
words  used  in  the  statute.  Nor  can  any  other  workable 
interpretation  be  arrived  at.  If  the  discretion 'to  de- 
termine the  sentence  rests  with  the  court,  as  it  evidently 
does,  who  shall  say  whether  the  court  yielded  enough  to 
satisfy  the  suggestion  of  the  jury  in  the  recommendation 
to  mercy.  Endless  controversy  would  arise  in  each  case 
if  the  discretion  of  the  trial  judge  is  to  be  subjected  to 
review  by  this  court.  When  the  district  judge,  sitting 
as  he  does  and  hearing  the  evidence,  exercises  his  best 
judgment  and  discretion  as  to  a  suitable  sentence,  after 
having  noted  and  given  due  consideration  to  the  opinion 
of  the  trial  jury  expressed  in  their  verdict,  the  defend- 
ant has  received  all  that  he  is  entitled  to  under  this 
statute. 

We  therefore  hold  that  the  provision  of  the  statute 
authorizing  a  recommendation  of  clemency  by  the  jury 
is  merely  for  the  purpose  of  allowing  the  jury  to  give 
the  trial  judge  the  benefit  of  their  opinion  as  to  whether 
clemency  should  be  extended,  and  is  not  intended  to  in 
any  manner  control  the  ultimate  discretion  of  the  trial 
judge  in  fixing  the  sentence. 

It  follows  from  all  the  foregoing  that  there  is  no  en-or 
in  the  judgment  of  the  district  court,  and  that  it  should 
be  affirmed ;  and  it  is  so  ordered. 

Roberts  and  Raynolds,  J.J.,  concur. 
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FIRST  STATE  BANK  OP  BERNALILLO  v.  STATE. 

[No.  2521.     Oct.  27,  1920.] 
SYLLABUS  BY  THE  COURT. 

1.  A  proceeding,  under  section  5475,  Code  1915,  for  the  re- 
duction of  the  assessed  valuation  of  the  property  of  the  tax- 
payer, is  between  the  taxpayer  and  the  state,  in  which  the 
taxpayer  is  properly  designated  as  the  plaintiff  and  the  state 
as  the  defendant.  P.   402 

2.  The  improper  designation  of  the  appellant  as  the  plain- 
tiff, instead  of  the  defendant,  in  an  application  for  an  appeal 
and  the  order  allowingr  the  same,  will  be  disregarded  by  the 
Supreme  Court,  where  the  record  clearly  shows  that  the  ap- 
peal was  applied  for  by  and  allowed  to  the  defendant.     P.   402 

3.  An  appeal  by  the  state  tax  commission  or  special  counsel, 
under  and  pursuant  to  section  2,  chapter  101,  I^ws  1919,  from 
an  order  of  the  district  court  reducing  the  assessed  valuation 
of  a  taxpayer's  property,  is  an  appeal  by  the  state,  and  no 
cost  bond  is  required.  P.   403 

Appeal  from  District  Court,  Sandoval  County; 
Hickey,  Judge.    - 

Proceeding  by  the  Pirat  State  Bank  of  Bernalillo 
against  the  State  of  New  Mexico,  to  reduce  the  assess- 
ment of  property  for  taxation,  with  service  of  notice  on 
the  State  Tax  Commission,  which  appeared  by  its  special 
attorney.  Assessment  of  plaintiff  bank  reduced,  and 
the  commission's  special  attorney  filed  an  application 
for  appeal,  which  was  allowed.  Motion  to  dismiss  the 
appeal  denied. 

John  Vbnable,  of  Albuquerque,  for  appellant. 
Marron  &  Wood,  of  Albuquerque,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  On  April  5,  1920,  the  First  State 
Bank  of  Bernalillo  submitted  its  complaint  to  the  dis- 
trict attorney  of  Sandoval  county,  under  the  provisions 
of  section  5475,  Code  1915,  complaining  of  the  assess- 
ment of  its  property  for  taxation,  and  alleged  that  an 
injustice  had  been  done  it  in  such  matter.  The  district 
attorney  presented  an  application  to  the  district  court 
of  said  county,  asking  for  a  modification  of  the  assessed 
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valuation  of  the  property  of  said  petitioner. '  Notice 
was  served  on  the  state  tax  commission,  and  the  judg- 
ment of  the  court  shows  that  **John' Venable,  Esq., 
special  attorney  for  the  state  tax  commission, ' '  appeared 
in  opposition  to  the  petitioner.  This  appearance  and 
representation  on  behalf  of  the  state  tax  commission  was 
authorized  by  chapter  101,  Laws  1919.  The  court  re- 
duced the  assessed  valuation  of  the  property  of  said 
bank  and  Mr.  Venable,  special  counsel  for  the  state  tax 
commission,  filed  the  following  application  for  an  appeal : 

"Comes  now  the  plaintiff  by  its  special  counsel.  John  Ven- 
able, and  makes  this  its  application  and  notice  of  appeal  from 
the  judgrment  of  the  district  court  of  said  Sandoval  county  to 
the  Supreme  Court  of  the  state  of  New  Mexico,  and  asks  the 
honorable  district  court  of  said  county  to  make  an  order, 
erranting  an  appeal  from  its  Judgrment  herein  to  the  Supreme 
Court  of  the  state  of  New  Mexico/* 

The  order  of  the  court  allowing  the  appeal  used  the 
same  term,  viz.,  **upon  notice  and  application  of  plain- 
tiff,'' and  it  was  ordered  that  **  plaintiff  be,  and  it  is 
hereby,  granted  an  appeal  from  said  judgment.*' 

[1,  2]  The  petitioner  in  the  court  below,  appellee 
here,  has  filed  a  motion  to  dismiss  the  appeal  upon  two 
grounds :  First,  that  no  appeal  had  been  prayed  for  or 
taken  by  or  on  behalf  of  any  person  authorized  by  law 
to  take  or  perfect  or  prosecute  such  an  appeal,  and  that 
the  order  and  motion  for  an  appeal  in  this  cause  fail  to 
specify  any  party  as  taking  the  appeal,  lawfully  per- 
mitted to  appeal  the  same;  second,  that  no  bond  has 
been  given  upon  the  appeal  as  required  by  law  to  perfeet 
the  same. 

The  argument  under  the  first  point  is  that,  by  the  use 
of  the  word  ** plaintiff''  in  designating  the  appellant, 
the  application  for  the  appeal  is  defective.  The  statute, 
section  2,  chapter  101,  Laws  1919,  authorizes  an  appeal 
in  such  a  case  as  this  **by  the  state  tax  commission,  or 
special  counsel  employed  by  the  commission,  or  by  the 
taxpayer,  from  the  decision  or  final  order  of  the  dis- 
trict court"  in  such  matter.  Whether  the  appeal  is 
taken  by  the  stale  tax  commission  or  by  special  counsel, 
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in  all  cases  it  is  taken  on  behalf  of  the  state,  for  it  alone 
ir.  the  interested  party.  The  state  tax  commission  and 
the  special  counsel  are  only  the  agents  designated  by 
statute  to  represent  the  state. 

*'A  proceeding  for  the  assessment  and  collection  of  taxes 
ler  between  the  taxpayer  and  the  state  or  municipality  levy- 
ing the  tax."     37  Cyc.  1116. 

The  designation  in  the  application  for  the  appeal  of 
the  state,  the  party  in  interest,  as  the  plaintiff,  was 
technically  incorrect.  The  state  would  more  properly 
be  the  defendant  in  such  a  proceeding,  but  the  record 
here  clearly  shows  that  Mr.  Venable  was  appearing  as 
special  counsel  for  the  state  tax  commission  in  such 
matter,  and  that  he  was  endeavoring  to  take  an  appeal 
on  behalf  of  the  state  from  the  order  or  judgment  re- 
ducing the  assessed  valuation  of  the  appellee's  property. 
That  the  application  for  appeal,  or  the  order  allowing 
it,  improperly  designated  the  state  as  the  plaintiff,  we 
regard  as  of  no  consequence,  because  the  record  shows 
that  it  was  the  state  that  was  appealing,  and  that  the 
district  court  intended  to  allow  it  the  appeal  sought. 
The  case  will  be  properly  docketed  here  as  indicated  in 
this  opinion. 

[3]  This  conclusion  disposes  of  the  contention  that  a 
bond  for  costs  should  be  given.  The  statute  (section  15, 
chapter  43,  Laws  1917)  exempts  **the  state,  county  or 
other  municipal  corporation'*  from  giving  a  cost  bond 
where  it  appeals.  This  we  hold  ^o  t®  ^^  appeal  by  the 
state ;  hence  no  cost  bond  is  required. 

For  the  reasons  stated,  the  motion  to  dismiss  the  ap- 
peal will  be  denied,  and  it  is  so  ordered. 

Ratnou>s,  J.,  concurs.. 

Parker,  C.  J.,  being  absent  did  not  participate. 
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QUEEN  V.  McKISSOR. 

[No.  2416.     Oct.  5,  1920.] 

SYLLABUS  BY  THE  COURT. 

A  judgment  or  decree  of  the  district  court,  which  adjudi- 
cates the  rights  of  the  parties,  passes  from  the  control  of  the 
court,  if  no  motion  directed  to  it  is  flJed  within  30  days,  and 
it  cannot  be  amended  or  corrected  by  a  motion  directed  to  it, 
filed  more  than  30  days  after  the  entry  of  such  decree,  and 
which  motion  seeks  other  and  different  relief  than  that  given 
by  the  decree. 

Appeal  from  District  Court,  Lincoln  County ;  Medler, 
Judge. 

Suit  by  Mary  J.  Queen  against  Elizabeth  Blythe  Mc- 
Kissor.  Decree  for  plaintiff,  motion  to  modify  decree 
denied,  and  defendant  appeals.  Reversed  and  remanded, 
with  orders  to  vacate  the  decree. 

George  W.  Prichard,  of  Santa  Pe,  for  appellant. 
H.  B.  Hamilton,  of  Carrizozo,  for  appellee. 

OPINION  OF  THE  COURT. 

RAYNOLDS,  J.  This  is  a  case  instituted  by  the  ap- 
pellee, hereinafter  called  the  plaintiff,  against  the  appel- 
lant, hereinafter  called  the  defendant,  for  an  accounting 
against  the  defendant,  the  appointment  of  a  receiver, 
and  the  partition  or  division  of  certain  personal  prop- 
erty, namely,  cattle,  which  the  defendant  had  in  her  pos- 
session, of  which  the  plaintiff  claimed  to  be  the  owner 
of  one-half.  After  overruling  of  a  demurrer  to  the  com- 
plaint, a  receiver  having  been  appointed  to  take  charge 
of  the  cattle  in  question,  the  defendant  answered,  deny- 
ing various  allegations  in  the  complaint,  and  claiming 
that  she  was  holding  the  cattle  in  question  as  the  agent 
of  her  mother,  who  was  also  the  mother  of  the  plaintiff, 
that  she  was  not  wasting  the  property,  and  prayed  that 
the  received  be  discharged,  the  cattle  restored  to  her, 
and  that  she  recover  the  expenses  she  had  been  put  to 
by  reason  of  this  suit. 

The  case  was  tried  by  the  court,  and  on  the  29th  of 
June,  1917,  a  decree  was  entered  making  various  findings 
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of  fact  and  conclusions  of  law.  Subsequently,  on  the 
10th  day  of  July,  1917,  defendant  filed  an  account  claim- 
ing $383.69  and  expenses  incurred  in  taking  care  of  the 
cattle  while  in  her  possession.  An  order  of  court  was 
later  entered  on  July  16,  1917,  reciting  that,  upon  peti- 
tion having  been  filed  to  modify  the  decree,  the  decree 
is  modified  to  the  extent  of  declaring  a  lien  upon  the 
cattle  in  question  to  secure  the  receiver's  fee  and  ex- 
penses, and  the  receiver  was  further  ordered  to  round 
up  the  cattle  in  question  and  report  to  the  court  on  the 
30th  day  of  July.  On  the  4th  day  of  August,  1917,  the 
report  of  the  receiver  was  tiled,  and  on  the  10th  of  the 
same  month  objections  were  filed  to  said  report.  On  the 
4th  day  of  August  the  report  of  the  receiver  was  ap- 
proved, and  he  was  ordered  to  advertise  for  bids  for 
the  remnant  of  the  cattle  which  h€^  had  rounded  up,  and 
report  again  to  the  court  on  the  15th  day  of  August, 
1917.  On  the  same  day  the  expense  account  of  the  de- 
fendant was  rejected  or  disallowed,  and  a  final  decree 
ordered  to  be  entered  on  August  15th.  On  the  15th  of 
August  plaintiff  filed  a  motion  asking  for  a  correction 
of  the  decree,  and  that  plaintiff  have  a  lien  on  a  portion 
of  the  cattle  set  apart  to  defendant,  being  the  value  of 
one-half  the  cattle  alleged  to  have  been  sold  by  the  de- 
fendant of  which  the  plaintiff  was  joint  owner.  On  the 
15th  day  of  August  a  decree  was  made  and  filed  by  the 
court  on  the  16th  day  of  August,  which  will  be  referred 
to  hereafter.  A  motion  for  rehearing  on  this  decree  was 
filed  and  denied,  and  an  appeal  granted  to  this  court. 

The  controlling  fact  in  this  case,  and  upon  which  the 
appellant  relies  for  reversal,  is  that  the  court,  in  the  de- 
cree of  August  15,  1917,  was  without  iurisdiction,  hav- 
ing lost  it  on  the  entry  of  the  decree  entered  June  29, 
1917,  In  this  jurisdiction  we  have  no  terms  of  court 
except  for  jury  trials,  and  the  control  of  the  court  over 
its  judgments  is  governed  by  the  statutes.  As  was  said 
in  Fullen  v.  Fullen,  21  N.  M.  212,  153  Pac.  294 : 

"We  have  no  statute  extending  the  control  of  a  court  over 
Its  judgments,  after  entry  thereof,  except  in  two  instances, 
viz.,  in  cases  of  defaults  for  a  period  of  60  days  (section  4227, 
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Code  1915).  and  in  cases  of  irregularly  entered  judgnnents 
for  a  period  of  one  year  (section  4230,  Code  1915).  It  follows, 
both  on  reason  and  according  to  precedent,  and  takingr  into 
consideration  the  necessity  for  a  rule  of  certainty  and  finality, 
that  flnal  judgments  of  the  district  courts  in  cases  tried  with- 
out a  Jury  become  flnal  when  rendered,  and  then  and  there 
pass  from  the  further  control  of  the  court,  except  in  the  two 
instances  above  mentioned.  In  this  connection,  it  is  to  be 
noted  that  this  holding  still  leaves  the  court  with  the  same 
powers  over  its  judgrments  as  formerly  possessed  after  term 
time.  The  Crichton  Case  (20  N.  M.  195.  147  Pac.  916).  supra, 
is  an  example  of  the  exercise  of  such  power." 

Since  that  case  was  decided  the  Legislature  has  en- 
acted the  following  statute : 

'••  •  •  Pinal  Judgrments  and  decrees,  entered  by  district 
courts  in  all  cases  tried  pursuant  to  the  provisions  of  this  sec- 
tion shall  remain  under  the  control  of  such  courts  for  a 
period  of  thirty  days  after  the  entry  thereof,  and  for  such  fur- 
ther time  as  may  be  necessary  to  enable  the  court  to  pass 
upon  and  dispose  of  any  motion  which  may  have  been  filed 
within  such  period,  directed  agrainst  such  judgrment:  Provided, 
that  if  the  court  shall  fail  to  rule  upon  such  motion  within 
thirty  days  after  the  filingr  thereof,  such  failure  to  rule  shall 
be  deemed  a  denial  thereof;  and,  provided  further,  that  the 
provisions  of  this  section  shall  not  be  construed  to  amend, 
change,  alter  or  repeal  the  provisions  of  sections  4227  or  4230. 
Code  1915."     Chapter  15,  section  1,  Laws  of  1917. 

The  decree  of  June  29,  1917,  was  a  complete  decree. 
It  made  findings  of  fact  as  follows:  (1)  That  the  mother 
of  the  parties,  M.  S.  Biggs,  gave  the  cattle  to  both 
plaintiff  and  defendant ;  (2)  that  this  gift  to  the  defend- 
ant was  made  on  November  28,  1915,  and  that  the  cattle 
were  to  be  cared  for  by  defendant,  and  defendant  had 
cared  for  the  cattle,  and  had  possession  of  them  until 
the  receiver  in  this  case  was  appointed ;  (3)  that  the  cat- 
tle had  never  been  divided  between  the  parties  to  this 
suit;  (4)  that  the  children  of  the  defendant  owned  cer- 
tain cattle  branded  in  a  certain  way  on  the  right  jaw; 
(5)  that  the  defendant  owns  the  difference  between  one- 
sixth  and  the  three  sixteenths  of  the  whole  number,  ex- 
cluding the  children's  interest.  A  receiver  was  ap- 
pointed to  divide  the  cattle  equally,  excluding  the 
children's  cattle,  and  allowing  the  defendant  the  dif- 
ference between  one-sixth  and  three-sixteenths  of  said 
cattle.     It  was  further  provided  that  the  remnant  not 
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found  in  10  days,  biit  found  later,  be  sold,  and  the 
money  divided  in  the  proportion  set  out  in  the  decree. 
The  receiver  was  ordered  to  report  in  30  days  for  action 
on  the  remnant  not  found.  The  cattle  belonging  to  the 
children  and  branded  in  their  brand  were  to  be  delivered 
to  the  mother — that  is,  the  defendant — and  were  to  be 
marked  so  as  to  distinguish  them  from  the  other  cattle. 
The  parties  were  enjoined  from  marking  or  branding 
any  cattle  until  final  disposition  by  the  receiver  except 
as  to  the  cattle  which  had  been  set  apart  by  him.  The 
decree  further  provided  that  expenses  of  the  defendant 
since  October,  1916,  be  settled  at  the  time  of  the  re- 
ceiver's final  report,  and  that  the  costs  were  to  be  equally 
divided. 

As  will  be  seen,  this  decree  required  certain  action 
to  be  taken  to  carry  it  out^  but  the  rights  of  the  parties 
were  apparently  adjudicated  by  it.  As  shown  above, 
the  expense  account  of  the  defendant  was  rejected  by 
the  court  on  August  7,  1917,  and  the  receiver's  report 
was  approved.  No  motion  was  made  to  amend  the  de- 
cree of  June  29,  1917,  in  regard  to  the.  $300  claimed  by 
the  plaintiff,  until  the  15th  of  August,  1917,  whjen  this 
matter  was  called  to  the  court's  attention,  and  he  was 
asked  to  amend  the  decree,  so  as  to  give  the  plaintiff  $300, 
being  the  value  of  one-half  of  the  cattle  sold  by  the  de- 
fendant since  October,  1916.  This  was  a  motion  directed 
to  the  decree,  and  there  was  no  provision  in  the  original 
dQcree  under  which  it  can  be  said  that  it  was  being  held 
open  for  such  purpose.  It  is  alleged  by  the  appellant 
that  the  decree  of  August  15,  1917,  was  entered  without 
notice  to  her  or  her  counsel,  and  an  affidavit  is  filed  to 
this  effect.  We  do  not,  however,  base  our  decision  on 
the  ground  that  there  was  no  notice  in  this  case,  but 
upon  the  ground  that  the  court  was  without  authority 
to  pass  upon  a  motion  directed  to  the  original  decree  of 
June  29th,  which  was  not  filed  within  30  days,  as  is 
required  by  the  statute  above  set  out.  This  is  not  a 
case  for  the  correction  of  a  decree,  to  make  it  speak  the 
truth  and  correspond  with  the  judgment  of  the  court. 
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but  a  new  and  separate  decree  is  entered,  adding  to  the 
first  decree  and  attempting  to  correct  it. 

The  motion  directed  to  the  judgment  or  decree  in  this 
case  was  not  filed  within  the  time  required  by  statute, 
and  the  court  was  therefore  without  jurisdiction  to  con- 
sider it,  as  the  decree  of  June  29,  1917,  had  passed  from 
its  control.  The  case  is  therefore  reversed" and  remanded, 
with  orders  to  the  trial  court  to  vacate  the  decree  of 
August  15,  1917 ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Rokerts,  J.,  concur. 


SMITH  et  al.  v.  NEW  YORK  LIFE  INS.  CO. 

[No.  2358.     Sept.  20,  1920.] 
r Rehearing  Denied  Nov.  12,  1920.] 
SYI.T.ABUS  BY  THE  COURT. 

1.  The  principal  is  responsible  for  the  unauthorized  acta  of 
the  agent,  where  the  conduct  of  the  principal  justifies  the 
party  dealing  with  the  agent  in  believing  that  such  agent 
was  acting  within,- and  not  in  excess  of,  the  authority  con- 
ferred upon  him.  P.   411 

2.  Where  the  soliciting  agent  of  a  life  insurance  company 
had,  at  the  request  of  the  insured,  written  to  the  general  office 
of  the  company  upon  three  pr  four  occasions,  asking  as  to  the 
amount  owing  by  the  insured,  and  upon  receiving  a  reply 
had  accepted  the  money  from  the  insured  in  payment  of  such 
indebtedness  and  premiums,  and  forwarded  the  sanne  to  the 
company,  which  was  accepted  and  the  premium  receipt  sent 
by  the  general  office  direct  to  the  insured,  but  such  agent  hud 
never  undertaken  to  extend  the  time  for  paying  a  premium 
or  any  indebtedness  due  the  company,  these  facts  did  not  au- 
thorize the  instired  to  believe  that  the  agent  had  authority  to 
waive  prompt  payment  of  premiums  and  to  extend  the  time 
for  paying  the  same.  P.  411 

3.  A  "waiver"  is  the  intentional  abandonment  or  relin- 
quishment of  a  know^n  right.  P.   418 

Appeal  from  District  Court,  Santa  Fe  County;  Hollo- 
man,  Judge.  ' 

Action  by  Herbert  W.  Smith  and  another  against  the 
New   York   Life    Insurance    Company.    Judgment    for 
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plaintiffs,  and  defendant  appeals.  Reversed  and  re- 
manded, with  direction  to  enter  judgment  for  defendant. 
•Francis  C.  Wilson,  of  Santa  Fe,  Daniel  K.  Sadler, 
of  Raton,  and  J.  H.  McIntosh,  of  New  York  City,  for 
appellant. 

McFiE,  Edwards  &  McFie,  of  Santa  Fe,  for  appellees. 

opinion  of  the  court. 

ROBERTS,  J.  On  February  27,  1913,  the  New  York 
Life  Insurance  Company  issued  to  Herbert  W.  Smith  a 
life  insurance  policy,  No.  4440058,  for  $7,500,  upon 
which  the  annual  premium  was  $241.58^  and  in  which 
his  wife,  Mary  Isabel  Smith,  was  named  as  beneficiar>\ 
Appellees  at  the  time  resided  in  Toledo,  Ohio,  where 
Smith  was  engaged  in  business  and  apparently  in  part- 
nership with  a  man  named  Dickerson.  The  policy  in 
question  provided  that,  should  the  insured  become  perma- 
nently disabled  during  the  life  of  the  policj'  the  com 
pany,  upon  satisfactory  proof  to  that  effect,  would  pay 
him  annually,  so  long  as  such  disability  continued,  in 
cash,  one-tenth  of  the  face  value  of  the  policy,  and  dur- 
ing such  time  the  insured  should  not  be  required  to  pay 
the  annual  premium  provided  for.  The  policy  also  con- 
tained the  usual  cash  surrender  value  provisions,  and 
provided  for  a  loan,  at  a  stated  rate  of  interest,  of  an 
amount  which,  together  with  the  annual  interest  thereon, 
should  equal  the  cash  surrender  value  of  the  policy  at  a 
given  date.  The  policy  contained  a  provision  regarding 
the  payment  of  premiums  as  follows : 

*'A1I  premiums  are  payable  on  or  before  the  due  date  at  the 
home  office  of  the  company,  or  to  an  agent  of  the  company, 
upon  delivery  of  a  receipt  signed  by  the  president,  vice  pres- 
ident, a  second  vice  president,  a  secretary  or  the  treasurer  of 
the  company,  and  countersigned  by  said  agent." 

And  further  as  follows: 

"No  agent  is  authorized  to  waive  forfeitures,  or  to  make, 
modify,  or  discharge  contracts,  or  to  extend  the  time  for  pay- 
ing a  premium." 

And  the  application,  which  by  express   policy   pro- 
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visions  was  made  a  part  of  the  insurance  contract,  also 

provided : 

• 

"That  only  the  president,  a  vice  president,  a  second  vice 
president,  a  secretary,  or  the  treasurer  of  the  company  can 
make,  modify,  or  discharge  contracts,  or  waive  any  of  the 
company's  rigrhts  or  requirements." 

The  annual  premium  on  this  policy  became  due  Febru- 
ary 27,  1916,  on  which  date  there  was  outstanding  a  loan 
made  to  the  insured,  on  security  of  said  policy,  on  March 
22,  1915,  in  the  sum  of  $316.  The  loan  agreement,  or 
blue  note,  as  such  agreements  were  known,  evidencing 
said  indebtedness,  provided,  among  other  things,  that 
said  loan  should,  without  demand  or  notice,  become  due 
and  payable  if  there  was  default  in  the  payment  of  any 
premium  on  said  policy,  and  that  the  amount  thereof 
should  be  deducted  in  the  manner  provided  in  said 
policy.  The  premium  due  February  27,  1916,  was  not 
paid  when  due,  nor  within  the  month  of  grace  provided 
for  by  the  policy.  Accordingly,  under  the  terms  and 
provisions  of  the  said  policy,  the  same  lapsed  and  had 
no  value,  except  such  as  was  therein  provided  by  way  of 
cash  surrender  value  or  paid-up  or  extended  insurance. 
Thereafter,  and  under  date  of  April  4,  1916,  the  said 
Herbert  W.  Smith  made  written  application  to  the  com- 
pany for  the  reinstatement  of  said  policy,  and  in  con- 
nection with  said  application  made  a  deposit  of  $43.75 
in  cash,  and  executed  a  note  in  the  sum  of  $217,  due 
April  27,  1916,  whereby,  subject  to  said  application  for 
reinstatement  being  favorably  acted  upon,  said  policy 
was  continued  in  force  until  the  due  date  of  the  note. 
The  application  was  favorably  passed,  and  the  policy 
thus  continued  in  force  until  midnight  of  the  due  date 
of  the  note,  namely,  April  27,  1916. 

We  here  set  out  the  material  provision  of  the  note, 
which  was  contained  also  in  a  similar  note  subsequently 
executed,  as  follows: 

"(2)  If  this  note  is  paid  on  or  before  the  date  it  becomes 
due.  such  payment,  together  with  said  cash,  wiU  then  be  ac- 
cepted by  said  company  as  payment  of  said  premium,  with 
interest,  and  thereupon  and  thereby  said  policy  and  all  ben- 
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eflts  thereunder  shall  be  reinstated;  but  (8)  if  this  note  is 
not  paid  on  or  before  the  date  it  becomes  due.  it  shall  there- 
upon automatically  cease  to  be  a  claim  agrainst  the  maker, 
and  said  company  shall  retain  said  cash  as  part  compensa- 
tion for  the  rig-hts  and  privileges  hereby  granted,  and  there- 
after all  rights  under  said  policy  shall  be  the  same  as  if  the 
said  cash  had  not  been  paid  or  said  application  for  reinstate- 
ment made." 

Smith  did  not  pay  the  note  on  or  before  April  27th, 
and  the  note  under  its  terms  ceased  to  be  a  claim  against 
him,  and  the  company  marked  the  policy  ** lapsed*'  for 
nonpayment  of  the  February  27,  1916,  premium. 

[1,  2]  On  May  13,  1916,  insured  made  another  ap- 
plication for  reinstatement,  deposited  with  the  company 
$26.80  in  cash^  and  executing  a  second  note,  the  amount 
of  which  was  $192,  and  the  due  date  June  27,  1916. 
The  application  was  favorably  acted  upon,  and  the  policy 
continued  in  force  to  June  27, 1916,  the  due  date  of  said 
note.  The  insured  did  not  pay  the  note  on  or  before 
June  27,  1916,  the  due  date  thereof,  and  afterwards  the 
company  marked  the  policy  ** lapsed''  on  its  records  for 
nonpayment  of  the  February  27,  1916,  premium. 

Appelle  contends  that  the  payment  of  the  note  which 
represented  the  balance  of  the  February  27,  1916,  prem- 
ium on  its  due  date,  essential  under  the  terms  of  the 
policy  to  continue  the  insurance  in  fovce,  was  waived 
by  the  company  under  the  facts  and  circumstances  here- 
inafter set  forth ;  that  said  note  was  paid  on  the  31st  of 
July,  1916,  and  thereby  the  insurance  was  continued  in 
force  and  was  in  force  at  the  time  of  the  institution  of 
this  suit.  On  the  part  of  the  company  it  was  contended 
that  there  was  a  default  in  the  payment  of  the  note  due 
June  27,  1916,  by  virtue  of  which  the  policy  lapsed; 
that  thereafter,  on  July  31,  1916,  Smith  signed  an  ap- 
plication for  reinstatement  of  the  policy,  in  which  cer- 
tain questions  were  asked  by  the  company  and  answered 
by  Smith  in  regard  to  the  state  of  his  health,  upon  the 
strength  of  which  answers  and  the  payment  of  the 
amount  required  the  policy  was  reinstated;  that  the 
answers  were  false  and  fraudulent,  and  later  the  com- 
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pany  canceled  the  policy  because  of  such  fraudulent  mis- 
represenations. 

Smith  paid  the  February  27,  1917,  premium  by  the 
execution  of  a  blue  note  and  the  payment  of  the  stipu- 
lated amount  in  cash,  which  was  accepted  by  the  com- 
pany, at  whicji  time  the  company  had  no  knowledge  of 
the  falsity  of  the  statements  and  representations  con- 
tained in  the  application  for  reinstatement  dated  July 
31,  1916.  On  June  5,  1917,  the  insured  executed  certain 
papers  and  forwarded  the  same  to  the  company,  as 
purported  proof  of  disability,  in  connection  with  an  ap- 
plication for  waiver  of  premiums  on  said  policy,  under 
and  pursuant  to  certain  policy  provisions  granting  a 
waiver  of  premiums  on  conditions  named  therein.  Said 
papers  were  received  by  the  company  at  its  home  office 
on  June  11,  1917,  and  consisted  of  statement  No.  1,  ap- 
plication for  waiver,  signed  and  sworn  to  by  Smith  on 
June  5,  1917;  statement  No.  2,  a  physician's  statement, 
signed  by  Dr.  F.  E.  Mera,  dated  June  5,  1917 ;  and  state- 
ment No.  5,  report  of  company's  medical  examiner,  bear- 
ing the  same  date.  All  these  papers  show  that  early  in 
August,  1916,  appellee  Smith  was  in  Santa  Fe,  N.  M. ; 
that  he  had  tuberculosis  of  both  lungs,  and  was  at  the 
time  completely  disabled.  Upon  receipt  of  these  papers 
the  company  began  an  investigation,  and  ascertained 
that  the  statements  contained  in  the  application  for  re- 
instatement, dated  July  31,  1916,  were  false,  in  that 
therein  Smith  stated  that  he  was  in  sound  health  and 
that  he  had  not  consulted  a  physician ;  that  in  truth  and 
in  fact  Smith  had  consulted  a  physician  in  June  and 
July,  and  had  been  advised  prior  to  the  application  for 
reinstatement  that  he  was  afflicted  with  athletic  tuber- 
culosis. 

After  making  the  investigation,  the  company  advised 
Smith  that  the  reinstatement  of  the  policy  was  set  aside 
on  account  of  the  fraudulent  misrepresentations,  and  the 
cash  paid  and  notes  execued  were  returned,  but  not  ac- 
cepted by  Smith.  Thereupon  appellees  instituted  this 
suit  against  the  company  in  the  district  court  of  Santa 
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Fe  county  to  compel  the  company  to  continue  said  policy 
of  insurance  in  force  and  to  pay  to  the  appellee  Smith, 
so  long  as  his  disability  continued,  then  alleged  to  exist, 
the  sum*  of  $750  annually.  After  hearing  the  evidence 
the  court  made  findings  of  fact,  and  stated  conclusions 
of  law,  and  rendered  judgment  requiring  the  company 
to  continue  the  policy  in  full  force  and  effect,  and  to 
pay  the  insured  annually  the  said  sum  of  $750  so  long 
as  the  disability  continued.  To  review  this  judgment 
the  appeal  is  prosecuted. 

This  opinion  will  be  confined  to  what  we  conceive  to 
be  the  controlling  questions.  If  in  fact  the  policy  had 
lapsed  on  June  27,  1916,  by  virtue  of  the  nonpayment 
of  the  note  then  due,  and  was  not  revived  by  reinstate- 
ment upon  the  application  therefor,  dated  July  31st, 
unquestionably  the  policy  was  properly  canceled  by  the 
company.  Appellee  Smith,  testifying  as  a  witness,  ad- 
mitted that  he  had  falsely  stated  in  such  application  for 
reinstatement  that  he  had  not  consulted  a  physician 
within  the  inquired  time,  or  received  treatment  by  a 
physician;  that  he  had  stated  therein  that  he  was  in 
sound  health,  which  beyond  question  was  untrue,  and 
known  to  him  to  be  false  at  the  time,  notwithstanding 
his  attempt  as  a  witness  to  show  otherwise.  In  fact, 
his  attorney  here  does  not  attempt  to  substantiate  the 
truth  of  the  answers  in  such  application,  and  here,  as 
in  the  court  below,  bases  his  claim  upon  no  rights  ac- 
cruing by  virtue  of  such  reinstatement 

Appellee's  theory  as  to  the  application  for  reinstate- 
ment may  be  stated  as  follows :  He  had  two  policies  in 
the  company,  one  for  $1,000,  the  premium  upon  which 
was  due  July  2d  or  3d,  and  the  30  days'  grage  period 
carrying  the  same  to  August  1st  or  2d.  He  had  applied 
for  a  loan  from  the  company  on  the  smaller  policy, 
whioh  he  was  not  assured  would  be  received  prior  to 
the  grace  period.  He  was  leaving  Toledo,  Ohio,  for  New 
Mexico  on  July  31st  or  August  1st,  and  signed  the  ap- 
plication for  reinstatement  and  left  it  with  the  agent 
at  Toledo,  to  be  used  in  connection  with  the  smaller 
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policy,  should  it  lapse  by  reason  of  the  nonpayment  of 
the  premium.  No  dates  were  filled  in,  nor  the  number 
of  the  policy — ^nothing  save  the  signature  of  the  appellee 
Smith  and  his  wife;  that  the  agent  at  Toledo,  before  for- 
warding it  to  the  general  office  at  Cleveland,  Ohio,  or 
some  one  in  the  Cleveland  office,  filled  in  the  blanks  to 
show  that  the  application  was  to  be  used  in  connection 
with  the  $7,500  policy,  No.  4440058 ;  that  the  fraudulent 
representations  thereafter  made  in  the  application  for 
reinstatement  had  no  effect  to  avoid  the  policy  in  ques- 
tion. 

Appellee's  theory,  upon  which  he  justified  a  recovery, 
and  which  was  adopted  by  the  trial  court,  as  shown  by 
findings  of  fact  and  conclusions  of  law,  may  be  stated 
as  follows :  The  note,  as  stated,  ^as  due.  on  June  27, 
1916.  It  contained  the  provision  quoted  in  the  state- 
ment of  facts  as  to  the  effect  of  nonpayment.  There  was 
an  agent  of  the  New  York  Life  Insurance  Company  do- 
ing business  in  Toledo,  Ohio,  having  an  office,  from 
whom  the  insured  had  upon  prior  occasions  ascertained 
the  amount  of  premium  due  on  this  policy,  and  the 
amount  due  under  blue  notes,  which  appellee  Smith  al- 
most always  carried;  that  frequently  the  amount  so 
stated  to  be  due  the  company  was  turned  over  to  the 
agent  at  Toledo,  and  by  him  remitted  to  the  general 
office  at  Cleveland,  Ohio,  from  which  office  he  would  re- 
ceive an  official  receipt  of  the  company,  sent  direct  to 
Smith ;  that  the  said  agent  at  Toledo  kept  in  stock  blank 
applications  for  reinstatement  of  policies;  that  on  June 
20,  1917,  Smith  called  at  the  office  of  the  agent  in  Toledo, 
and  stated  that  he  desired  to  execute  a  blue  note  for 
the  amount  that  would  be  available  under  the  loan  pro- 
vision of  the  policy  upon  the  payment  in  full  of  the 
February  27,  1916,  premium,  the  amount  of  which,  of 
course,  clearly  appeared  in  the  table  of  loan  values ;  that 
he  executed  such  a  note,  and  asked  the  party  in  charge 
of  the  office  as  to  the  amount  of  cash  required,  in  addi- 
tion to  the  face  value  of  the  blue  note,  to  liquidate  the 
said  February  premium.  The  person  in  charge  of  the 
office  was  not  able  to  give  him  the  amount,  and  advised 
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that  he  would  write  to  the  general  ofSce  at  Cleveland 
•and  ascertain  for  Smith  the  exact  amount ;  that  he  left 
the  blue  note  with  the  person  in  charge  of  said  office, 
and  ha(^  at  the  time  he  was  there  a  cheek  book  in  his 
pocket,  and  was  prepared  to  and  offered  to  pay  what- 
ever additional  amount  was  required  to  so  liquidate  the 
February  premium;  that  thereafter  he  called  at  the 
office  before  the  27th,  but  the  agent  had  not  received  the 
information  from  the  Cleveland  office ;  that  several  times 
during  July  he  called,  and  failed  to  get  the  desired  in- 
formation until  July  27th  or  31st,  when  the  amount  of 
cash  required  was  paid  by  either  Smith  or  his  partner, 
Dickerson,  and  the  blue  note  executed  and  left  with  the 
agent  on  June  20th,  and  the  cash  paid  was  remitted  to 
the  Cleveland  office  by  the  Toledo  agent. 

It  will  thus  be  seen  that  appellee  Smith  based  his 
claim  to  a  recover^'  upon  the  theory  that  Steele,  the 
agent  of  the  New  York  Life  Insurance  Company  at 
Toledo,  Ohio,  in  all  the  matters  referred  to  was  the 
agent  of  the  company ;  that  he  was  acting  for  the  com- 
pany in  accepting  the  blue  note  on  June  20th,  and  in 
ascertaining  the  balance  of  cash  required  to  satisfy  the 
February  premium;  that  he  waived  the  provision  of 
the  policy  and  the  note,  under  which  the  policy  would 
have  been  forfeited  by  the  failure  of  appellee  to  pay 
the  note  on  June  27th;  and  that  his  act  in  so  waiving 
the  provisions  of  the  policy  was  binding  upon  the  com- 
pany. 

Appellee  first  advances  a-rather  ingenious  argument  to 
sustain  the  recovery  awarded,  which  requires  but  brief 
notice.  On  June  20th  appellee  says  that  he  executed  a 
blue  note  to  the  company  for  $435,  which  was  the  full 
loan  value  under  the  policy,  upon  payment  in  full  of 
the  February  premium.  When  this  premium  was  paid, 
the  loan  value  of  the  policy  was  increat3ed  accordingly 
from  $316  to  $435.  This  note,  together  with  $79.58  in 
cash,  and  the  cash  that  had  been  paid  in  connection  with 
the  two  reinstatements  shown  in  the  statement  of  facts, 
would  have  liquidated  in  full  the  annual  premium  due 
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in  February,  and  the  old  blue  note  for  $316,  and  the 
interest  owing  to  the  company. 

Appellee  Smith  contends  that,  when  he  executed  the 
note  and  left  it  with  Steele,  the  Toledo  agent,  for  $435, 
this  note,  together  with  the  cash  which  he  had  paid 
theretofore,  liquidated  the  old  blue  note,  and  left  to  be 
applied  upon  the  premium  the  sum  of  $119  or  $120; 
that  notwithstanding  the  failure  to  pay  the  cash,  $79.58, 
necessary  to  fully  liquidate  the  premium  and  indebted- 
ness, the  acceptance  by  the  Toledo  agent  of  this  note 
left  the  amount  stated,  $119  or  $120,  which  was  a  credit 
upon  the  annual  premium,  and  prevented  the  lapsing  of 
the  policy;  that  by  so  doing  the  company  waived  the 
default  as  a  matter  of  fact  and  of  law,  or  in  effect  that 
the  blue  note  constituted  a  credit  which  kept  the  policy 
in  force. 

This  contention  is  manifestly  unsound  for  two  reasons : 
First,  the  policy  required  the  payment  of  the  annual 
premium  in  full ;  and,  second,  there  was  no  payment  on 
June  20th  of  $119,  or  any  other  sum  on  the  premium  or 
blue  note  for  $316,  for  the  following  reasons :  The  policy 
had  a  loan  value  of  $435  only  upon  payment  of  the 
February  premium.  If  the  company  had  received  the 
$79.58  in  cash  and  had  accepted  this  blue  note  for  $435, 
Smith's  past  indebtedness  to  the  company  would  have 
been  liquidated ;  but  until  the  full  payment  of  the  Febru- 
ary premium  the  old  blue  note  for  $316  represented  the 
full  loan  value  of  the  policy.  Consequently  there  wa^? 
no  payment  to  the  company  of  the  $119  or  $120.  The 
main  theory  upon  which  appellee  based  his  right  to  a 
recovery,  and  which  was  adopted  by  the  trial  court,  is, 
we  assume,  stated  most  favorably  by  his  counsel,  and  we 
quote  from  his  brief  as  follows: 

"By  one  section  of  the  poUcy  all  premiums  are  payable  on 
or  before  the  date  due,  at  the  home  offlce  of  the  company  or 
to  an  ag-ent  of  the  company,  upon  delivery  of  a  receipt  signed 
by  the  president,  a  vice  president,  a  second  vice  president,  a 
secretary,  or  the  treasurer  of  the  company,  and  countersigned 
by  said  agent.  The  custom  established  in  this  case  by  the 
evidence  is  that  it  was  the  practice  of  Smith  &  Dickerson  to 
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pay  their  premiums  to  the  agents  of  the  company  in  Toledo 
office,  and  that  no  notice  that  such  agent  had  no  authority  to 
accept  these  premiums  was  given.  Premiums  so  paid  were 
forwarded  by  such  agents  to  the  Cleveland  branch  office. 
Whether  the  offic*ers  of  the  company  in  New  York  knew  of 
this  practice  or  not  is  immaterial.  It  is  their  business  to  know 
what  their  agents  are  doing.  So  long  as  no  claim  was  pre- 
sented under  the  policy,  they  acquiesced  and  accepted  such 
payments.  Now  they  desire  to  enforce  the  literal  terms  of 
the  policy,  and  deny  the  authority  of  such  agent  to  accept 
premium  payments  or  to  bind  the  company  in  any  wayi  It  is 
significant,  too,  that  in  the  Toledo  office  was  a  stock  of  blanks 
for  the  use  of  policy  holders,  used  by  them  in  order  to  secure 
loans,  extension  of  time  for  paying  premiums,  and  in  making 
application  for  reinstatement.  While  the  insurance  company 
may  have  had  some  system  of  its  own  by  which  it  considered 
that  the  Toledo  agents  were  mere  soliciting  agents,  and  that 
they  had  nothing  to  do  w^ith  the  collection  of  premiums,  yet 
the  facts  are  that  these  agents  were  in  an  office  labeled  'New 
York  Life  Insurance  Company*  on  the  door.  On  the  private 
door  was  the  sign  'Charles  Steele,  Manager.*  A  lady  clerk  or 
stenographer  was  employed  in  this  office,  who,  under  the  di- 
rection of  the  manager,  produced  a  policy  loan  agreement  for 
Smith  to  sign.  The  name  of  the  company  and  the  location  of 
its  Toledo  office  appeared  in  two  telephone  directories,  and  in 
this  office  premium  payments  were  accepted  from  policy 
holders.  We  submit  that  these  facts  would  lead  any  person 
to  believe  that  Mr.  Steele  was  the  company's  'authorized 
agent,*  that  these  were  such  'habits  of  business,*  'acts,'  and 
•course  of  conduct*  which  would  'induce  an  honest  belief  in 
the  mind  of  the  policy  holder,'  'reasonably  founded/  that  any 
dealings  that  he  had  with  such  agent  were  binding  upon  the 
company,  and  that  the  strict  provision  of  the  policy  with  ref- 
erence to  the  payment  above  quoted  would  not  be  enforced  by 
the  company." 

Evidently  the  trial  court  found  and  concluded,  be- 
cause Steele,  the  agent  at  Toledo,  had  theretofore  made 
inquiry  from  the  general  oflSce  at  Cleveland  as  to  the 
amount  of  Smith's  indebtedness  to  the  company,  and, 
upon  being  advised,  had  accepted  the  amount  from 
Smith  and  forwarded  it  to  such  general  office,  that 
Smith,  the  insured,  was  led  by  the  acts  of  the  company 
to  believe  that  Steele  was  the  company's  ** authorized 
agent, ' '  and  was  empowered  to  not  only  collect  premiums 
due,  but  to  waive  provisions  in  the  policy.  The  evidence 
conclusively  shows  that  Steele,  the  Toledo  agent,  was 
only  a  soliciting  agent  and  had  no  fuither  authority. 
The  written  contract  under  which  he  was  employed  is 
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in  the  record.  Of  course,  Steele  might  have  so  con- 
ducted himself  toward  the  insured,  Smith,  with  the 
knowledge  and  consent  of  the  company,  by  which  estop- 
pel would  have  arisen  against  the  company  to  have  as- 
serted Steele's  lack  of  authority.  The  principal  is  re- 
sponsible for  the  unauthorized  acts  of  the  agent,  where 
the  conduct  of  the  principal  justifies  a  party  dealing  with 
the  agent  in  believing  that  such  agent  was  acting  with- 
in, and  not  in  excess  of  the  authority  conferred  upon 
him.  The  most  that  can  be  said,  accepting  appellee's 
testimony  as  true,  is  that  Steele,  the  agent  in  Toledo, 
had  inquired  from  the  Cleveland  office,  as  stated,  the 
amounted  of  Smith's  indebtedness,  and  upon  receipt  of 
the  reply  had  accepted  the  money  and  forwarded  it  to 
the  Cleveland  office.  Steele  had  not  extended  thereto- 
fore, nor  attempted  to,  the  time  of  the  payment  of  the 
premium ;  and,  if  appellee  prevails  here,  it  must  be  under 
the  theory  that  Steele  was  authorized  to  or  was  acting 
within  the  scope  of  his  authority  when  he,-  in  effect,  ex- 
tended the  time  for  the  payment  of  the  note  due  June 
27th,  representing,  as  stated,  the  balanc<^.  of  the  Febru- 
ary premium.  That  he  had  no  express  authority  from 
the  company  to  grant  such  extension  is  not  contended; 
nor,  as  stated,  is  it  insisted  that  he  had  ever  theretofore 
attempted  to  exercise  such  authority.  **A  *  waiver'  is 
the  intentional  abandonment  or  relinquishment  of  a 
known  right. ' '    See  Words  and  Phrases,  Second  Series. 

[3]  To  constitute  a  waiver  it  must  appear  that  there 
was  an  intent  to  waive  the  right,  and  the  evidence  wholly 
fails  to  show  that  there  was  even  an  intention  on  the 
part  of  Steele,  assuming  that  he  had  the  pow^er,  to  waive 
payment  of  the  note  at  the  time  of  its  due  date,  namely, 
June  27th,  or  ratification  by  the  company.  In  a  letter 
written  to  the  Cleveland  office,  which  is  in  evidence,  it 
clearly  appears  that  Steele  did  not  know  that  Smith, 
the  insured,  was  expecting  further  time  in  the  payment 
of  this  note,  for  in  the  letters  he  advises  the  Cleveland 
office  that  he  will  attempt  to  get  Smith  to  reinstate  the 
$7,500  policy,  which  had  been  forfeited  by  failure  to 
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pay  the  note.  Again,  in  August  or  September,  Smith 
received  from  the  Cleveland  oflSce  a  receipt  for  the  blue 
note  and  cash  payment  which  accompanied  his  applica- 
tion for  reinstatement;  the  receipt  clearly  showing  that 
the  money  and  note  were  received  as  a  reinstatement  of 
the  policy,  and  not,  as  he  contends,  in  payment  of  the 
February  premium,  which  he  retained  without  protest 
until  the  company  canceled  his  policy  for  fraudulent 
representations  in  the  application  for  reinstatement.  The 
facts  show  without  conflict,  we  think,  that  Steele,  the 
Toledo  agent,  had  no  authority  to  accept  premium  pay- 
ments, nor  to  waive^  any  of  the  provisions  of  the  policy, 
and  that  Smith  knew,  by  the  very  t^rnis  of  the  policy 
itself,  that  Steele  had  no  such  authority.  Steele 's  con- 
duct, upon  which  appellee  must  stand,  and  such  conduci 
must  have  been  known  to  and  ratified  by  the  company 
prior  to  the  negotiations  of  June  20th,  did  not  go  far 
enough  to  afford  a  basis  for  a  conclusion  by  appellee 
that  Steele  had  authority  to  waive  the  prompt  payment 
of  premiums  or  other  indebtedness  due  the  company,  or 
to  extend  the  time  for  paying  the  same.  The  most  that 
could  be  said  is  that  by  course  of  conduct  the  company 
would  have  been  estopped  from  contending  that  Smith 
could  not  have  paid  the  premium  to  Steelie,  because  that 
is  all  that  had  been  done  theretofore.  If  Steele  had 
undertaken  theretofore  to  extend  further  time  to  Smith 
to  pay  a  premium  or  other  indebtedness,  and  such  action 
had  been  acquiesced  in  by  the  company,  then  there 
would  have  been  a  basis  for  the  claim  that  Steele  had 
authority  to  and  did  waive  the  timely  payment  of  the 
note  due  June  27th. 

The  authorities  upon  the  question  of  waiver  of  the 
provisions  of  insurance  policies,  designed  for  the  pro- 
tection of  the  company,  are  numerous  and  very  conflict- 
ing; but,  under  the  most  favorable  view  of  any  of  the 
decisions,  the  act  herein  failed  to  constitute  a  waiver  of 
the  provisions  of  the  policy  by  which  it  became  forfeited 
for  failure  to  pay  the  premium.  The  general  oflSce  at 
Cleveland,  when  it  accepted  the  cash  and  blue  note,  dated 
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June  27,  1916,  did  so  by  virtue  of  the  application  for 
reinstatement  which  Smith,  a  year  later,  contended  was 
to  be  used  in  connection  with  the  $1,000  policy  under 
certain  circumstances.  The  local  agent  at  Toledo  testi- 
fied that  he  understood  the  application  for  reinstatement 
was  to  be  used  in  connection  with  the  $7,500  policy,  and 
everybody,  save  Smith,  so  understood.  To  say  the  least, 
there  was  no  meeting  of  the  minds  of  Smith,  on  the  one 
hand,  and  the  agent  of  the  company,  on  the  other,  upon 
anything  which  would  have  constituted  a  waiver. 

The  undisputed  facts  show  conclusively  that  Smith 
knew  that  Steele,  the  Toledo  agent,  had  no  authority  to 
extend  the  time  for  paying  the  premium  or  any  indebted- 
ness due  the  company.  His  policy  had  been  forfeited 
for  failure  to  pay  the  premium  due  February  27,  1916, 
and  this  on  the  27th  day  of  March,  1916,  the  grace 
period  provided  by  the  policy.  Again,  it  was  forfeited 
by  his  failure  to  pay  the  note  due  April  27th,  and  we 
find  him  applying  for  a  reinstatement  on  May  13th 
thereafter.  He  was  afraid  his  small  policy  would  be- 
(?ome  forfeited  because  his  loan  would  not  be  approved 
within  the  time  limited  for  paying  the  premium.  Dur- 
ing all  these  forfeitures  for  his  failure  to  pay  when  due. 
Lever  once  did  he  apply  to  Steele,  the  agent,  for  an  ex- 
tension of  time.  If  Steele  had  the  claimed  authority, 
or  at  least  if  he  thought  Steele  had  it,  it  is  strange,  to 
say  the  least,  that  he  did  not  apply  to  him  for  a  few  days' 
extension  on  the  premium  due  on  the  small  policy,  rather 
than  execute  the  application  for  reinstatement,  to  be 
used  when  the  policy  should  be  forfeited  and  his  loan 
approved.  These  facts  clearly  show  that  Smith  did  not 
believe  that  Steele  had  the  authority  which  he  now  relies 
upon. 

The  judgment  of  the  lower  court  was  clearly  errone- 
(»us,  and  the  case  will  be  reversed,  and  remanded  to  the 
district  court,  with  instructions  to  enter  judgment  for 
the  appellant;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 
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FLING  y.  FLING. 

[No.   2471,     Nov.  6,   1920.] 

SYLLABUS. 

Where  both  appellant  and  appellee  have  parted  with  all 
their  interest  in  the  real  estate  in  controversy,  the  appeal  will 
be  dismissed. 

Appeal  from  District  Court,  Quay  County;  Leib, 
Judge. 

Suit  by  Kate  E.  Fling  against  George  R.  Fling.  From 
an  order  refusing  to  set  aside  an  execution  sale  and  to 
set  aside  the  sheriff's  deed,  defendant  appeals.  Appeal 
dismissed. 

J.  W.  Porter,  of  Tucumeari,  for  appellant. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  The  appeal  in  this  ^ase  was  from  an 
order  of  the  court  refusing  to  set  aside  a  sale  of  certain 
real  estate  by  the  sheriff  of  Quay  county  to  satisfy  an 
execution,  and  to  set  aside  the  sheriff's  deed  issued  in 
pursuance  of  said  sale.  The  court  refused  the  relief 
sought,  and  an  appeal  was  taken.  It  has  been  made  to 
appear  to  this  court  that  both  appellant  and  appellee 
have  parted  wuth  all  their  interest  in  the  real  estate  in 
controversy,  and  for  that  reason  the  appeal  will  be  dis- 
missed under  the  authority  of  Mardorf  v.  Normeiit,  26 
N:  M.  221,  190  Pac.  736 ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


GARCIA  et  al.  v.  SILVA. 

[No.  2360.     Sept.  18,  1920.] 

[Rehearing  Denied  Nov.  29,  1920.] 

SYT.LABITS  BY  THE  COURT. 

An  appellant,  who  has  taken  no  exception  to  findings  of 
fact  and  conclusions  of  law  in  the  trial  court,  and  who  has 
failed  to,  in  any  appropriate  manner,  direct  the  attention  of 
the  trial  court  to  his  theory  of  the  facts  and  the  law,  cannot, 
on  appeal,  challenge  the  correctness  of  the  findings  of  facts 
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and  conclusions  of  law.  Section  37,  c.  43,  Laws  1917,  dis- 
penses with  formal  exceptions,'  but  it  does  not  relieve  a  party 
of  the  necessity  of  directini:  the  attention  of  the  trial  oourt, 
in  some  appropriate  manner,  to  the  claimed  errors  which 
it  is  making,  and  seeking  the  correction  there  in  the  first  in- 
stance. 

Appeal  from  District  Court,  Bernalillo  County,  Ray- 
nolds,  Judge. 

Suit  by  Rafael  Garcia,  etc.,  and  others  against  Secun- 
dina  Silva,  to  foreclose  a  deed  of  trust  securing  a  note. 
Judgment  for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

L.  P.  Lee,  of  Albuquerque,  for  appellant. 
Geo.  S.  Klock,  of  Albuquerque,  for  appellees. 

OPINION  OP  THE  COURT. 

ROBERTS,  J.  This  suit  was  filed  in  the  court  below 
in  the  year  1917,  to  foreclose  a  deed  of  trust  securing  a 
promissory  note  executed  in  1906.  Two  defenses  were 
interposed  by  the  answer:  (1)  Payment;  and  (2)  'the 
statute  of  limitations.  By  reply  the  plaintiff  pleaded 
an  acknowledgment  of  the  indebtedness  in  writing  within 
the  six  years.  The  trial  court  made  findings  of  fact,  and 
stated  conclusions  of  law,  and  entered  judgment  for  ap- 
pellee foreclosing  the  mortgage,  from  which  judgment 
appellant  appeals. 

The  evidence  is  not  made  a  part  of  the  record,  appel- 
lant here  relying  solely  upon  the  proposition  that  the 
giving  of  the  so-called  interest  notes  did  not  constitute 
an  admission  of  the  indebtedness  in  writing,  as  required 
by  section  3356,  Code  1915,  in  order  to  revive  the  in- 
debtedness, or  take  it  out  from  under  the  operation  of 
the  statute  of  limitations.    Appellant  in  her  brief  says : 

"After  the  pleadingrs  were  framed  and  issues  made  up  a 
trial  was  had,  at  the  conclusion  of  which  the  court  made 
findings  of  law,  to  which  appellant  duly  excepted." 

We  have  searched  the  record  diligently,  and  fail  to 
find  any  exceptions  whatever  to  the  findings  of  fact  and 
conclusions  of  law.  The  court,  among  other  findings  of 
fact  and  conclusions  of  law  made  the  following: 
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"(1)  The  co,urt  finds  as  a  matter  of  law  that  John  M.  Moore 
was  the  duly  authorized  airent  of  the  maker  of  the  principal 
note  sued  on  in  this  case,  and  that  the  indorsements  made  on 
the  principal  note  were  made  by  the  said  John  M.  Moore,  and 
are  in  his  handwriting. 

"(2)  That  the  promissory  notes  for  interest  found  to  have 
been  sigrned  by  the  defendant  were  signed  as  a  part  of  the  ex- 
tension agreements  indorsed  on  the  back  of  the  principal  note. 

"(3)  That  such  indorsements  by  said  John  M.  Moore,  to- 
gether with  the  signing  of  said  promissory  notes  by  the  de-. 
fendant,  constitute  an  admission  or  a  new  promise  in  writing, 
signed  by  the  party  to  be  charged  therewith,  which  kept  alive 
the  cause  of  action  in  the  plaintiff." 

Appellant  in  the  court  below  requested  five  findings, 
the  second  only  having  any  possible  bearing  upon  the 
question  presented  here,  which  is  as  follows : 

'"That  the  note  in  the  sum  of  two  thousand  dollars 
($2,000.00),  set  out  in  plaintiffs  complaint,  has  been  dis- 
charged by  the  statute  of  limitations." 

Appellant's  contention  here,  boiled  down,  may  be 
stated  as  follows:  That  an  acknowledgment  or  new 
promise  sufficient  to  revive  a  contract,*  barred  by  the 
statute  of  limitations,  must  be  in  writing,  and  such  writ- 
ten acknowledgment  or  new  promise  must,  in  and  of  it- 
self, without  resort  to  extrinsic  evidence,  show  clearly  an 
acknowledgment  of  the  existence  of  the  indebtedness, 
and  be  signed  by  the  party  to  be  charged;  that  resort 
to  parol  evidence  cannot  be  had  to  show  the  acknowledg- 
ment or  new  promise,  or  to  show  that  a  writing  consti- 
tutes an  acknowledgment  or  new  promise. 

Appellee  argues  that  appellant  is  precluded  from  pre- 
senting this  question  to  the  appellate  court,  because  she 
failed  to  invoke  a  ruling  of  the  trial  court  upon  this 
point,  or  stated,  as  appellee  states  it,  no  exceptions  or 
objections  were  interposed  to  the  findings  of  fact  and 
conclusions  of  law  upon  which  the  judgment  is  based. 
Appellant  replies  that  by  virtue  of  section  37,  c.  43, 
Laws  1917,  no  exceptions  were  required  to  be  reserved. 

This  identical  question  has  been  many  times  consid- 
ered by  the  court,  and  it  has  been  uniformly  held  that, 
while  it  has  the  effect  to  dispense  with  formal  exceptions, 
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it  does  not  obviate  the  necessity  of  the  complaining  party 
in  some  appropriate  manner  informing  the  trial  court 
that  he  is  dissatisfied  with  the  ruling  made  or  contem- 
plated, and  the  grounds  of  his  objection.  In  other  words, 
the  complaining  party  must  fully  advise  the  trial  court 
of  his  theory'  of  the  law  or  facts,  so  that  the  court  may 
be  able  to  rule  intelligently,  and  the  party  in  the  trial 
court  receive  the  relief  to  which  he  is  entitled.  This  was 
the  effect  of  the  decision  in  the  case  of  Neher  v.  Armijo, 
UN.  M.  67,  66  Pac.  517,  in  construing  a  similar  statute. 
The  question  has  been  so  many  times  considered  by  this 
court  and  by  the  territorial  Supreme  Court  that  further 
discussion  would  be  unavailing.  We  refer  to  a  few  of  the 
many  cases  as  follows :  Murphy  v.  Hall,  26  N.  M.  270, 
191  Pac.  438 ;  Fullen  v.  Fullen,  21  N.  M.  212,  153  Pac. 
294;  Baca-  v.  Board  of  Commissioners,  22  N.  M.  502, 
165  Pac.  213 ;  Blacklock  v.  Fox,  25  N.  M.  391,  183  Pa<3. 
402,  Sandoval  v.  Unknown  Heirs  of  Vigil,  25  N.  M. 
536,  185  Pac.  282. 

If  the  findings  asked  by  appellant  had  clearly  pre- 
sented the  point  now  argued,  or  the  conclusions  of  law 
requested  had  done  so,  the  fact  that  no  formal  excep- 
tions or  objections  had  been  intei-posed  to  the  findings 
made  would  probably  have  been  of  no  consequence,  but 
the  finding  which  we  have  quoted  would  certainly  not 
have  the  effect  to  advise  the  court  as  to  the  point  here 
made.  Of  course  the  statute  of  limitations  does  not  have 
the  effect  to  discharge  an  indebtedness,  and  this  is  what 
the  court  was  asked  to  find.  What  appellant  probably 
had  in  mind  was  that  the  cause  of  action  on  the  contract 
was  barred  by  the  statute  of  limitations;  but  even  if 
this  finding  had  been  so  worded,  it  would  not  have  ad- 
vised the  court  that  appellant  was  insisting  that  parol 
evidence  could  not  be  received  to  show  that  a  note  held 
by  the  appellee  was  an  interest  note  representing  in- 
terest on  the  principal  indebtedness.  The  proper  place 
to  have  raised  this  question  was  first  by  objection  to  the 
admissibility  of  such  parol  evidence,  but,  as  the  evidence 
is  not  here,  it  is  impossible  to  determine  whether  such 
an  objection  was  interposed  or  not.    Certainly  he  should 
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have  raised  the  question  in  some  appropriate  form  at 
the  time  the  findings  were  proposed  or  made.  Not  having 
been  presented  in  the  trial  court,  it  will  not  be  consid- 
ered here,  and  the  judgment  will  be  affirmed ;  and  it  is  so 
ordered. 

Parker,  C.  J.  and  Holloman,  District  Judge,  concur. 


MINGS  V.  HERING  et  al. 

[No.  2383.     Sept.  3,  1920.] 

[On  Motion  for  Rehearing,  Nov.  29,  1920.] 

SYLLABUS  BY  THE  COURT. 

1.  Chapter  62,  Laws  1901,  regulating  property  rights  of 
husband  and  wife,  not  having  conferred  power  upon  sur- 
viving husband  to  sell  community  real-estate  to  pay  com- 
munity debts,  no  such  power  exists.  P.  428 

2.  Statutes  in  force  in  this  jurisdiction,  regulating  property 
rights  of  husband  and  wife,  were  patterned  after  the  civil 
law  of  Spain  and  Mexico,  and  the  court  will  look  to  the  civil 
law  for  the  purpose  of  interpreting  and  expounding  the  stat- 
utes; taut  the  provisions  of  the  civil  law  on  the  subject,  not 
incorporated  into  the  statutes,  are  not  in  force  in  this  juris- 
diction. P.   428 

On  Motion  for  Rehearing. 

3.  Plaintiff's  claim,  on  his  appeal  from  a  judgment  in  his 
favor  foreclosing  a  mortgage  only  against  certain  interests  in 
the  realty,  that  the  mortgagor's  children  received  the  ben- 
efit of  money  loaned  on  the  mortgage,  and  hence  were 
estopped  to  question  its  validity,  could  not  be  raised,  where 
the  proof  did  not  support  the  plea  of  estoppel,  and  where  no 
trial  ruling  thereon  was  invoked,  and  no  finding  was  requested, 
or  any  objection  taken  to  a  refusal  to  find  thereon.       P.  430 

Appeal  from  District  Court,  Eddy  County:  Richard- 
son, Judge. 

Action  by  J.  C.  Mings  against  Andrew  M.  Hall  to 
foreclose  a  mortgage,  etc.,  with  intervention  by  Sudie 
Hall  Hering  and  others.  Judgment  for  plaintiff,  fore- 
closing the  mortgage  on  only  certain  interests  in  the 
realty,  and  he  appeals.    Affirmed. 
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J.  H.  Jackson,  of  Artesia,  and  Beid,  Hebvet  &  Iden, 
of  Roswell,  for  appellant. 

Hall  was  authorized  to  encumber  the  real  estate  to 
pay  community  debts. 

Crary  v.  Field,  9  N.  M.  222 ;  Oaks  v.  West,  64  S.  W. 
1033 ;  Cruse  v.  Barclay,  70  S.  W.  358 ;  Linson  v.  Poin- 
dexter,  80  S.  W.  237 ;  Rippy  v.  Harlow,  10  S.  W.  851 ; 
Ruedas  v.  0  'Shea,  27  S.  W.  891 ;  Wiener  v.  Zweib,  114 
S.  W.  771;  Horn  v.  O'Connell,  144  S.  W.  1048;  Rich- 
mond V.  Sims,  144  S.  W.  1142;  Morse  v.  Nibbs,  150 
S.  W.  776;  Pyle  v.  Pyle,  159  S.  W.  869;  Morgan  v. 
Lomas,  159  .  W.  869;  Crawford  v.  Gibson,  203  S.  W. 
375 ;  Stone  v.  Jaekson,  210  S.  W.  953 ;  Wood  v.  CoUey, 
143  S.  W.  257 ;  Barkley  V;  Sonte,  195  S.  W.  925. 

Appellees  are  estopped  to  deny  the  lien  of  appellant's 
mortgage. 

10  R.  C.  L.  788-  14  R.  C.  L.  220;- United  States  In- 
vestment  Corporation  v.  Ulrickson,  84  Minn.  14,  87  A.  S. 
R.  326 ;  Hobbs  v.  Railway  Company,  122  Ala.  602,  82 
A.  S.  R.  103. 

J.  B.  Atkeson,  of  Artesia,  for  appellees. 

Guardian,  Hall,  was  not  authorized,  under  the  law,  to 
borrow  money  and  incumber  the  property  of  his  ward 
for.  the  purpose  of  benefiting  and  improving  it. 

Sections  2567  and  2686  of  the  Codification  1915 ;  Hel- 
lier  V.  Syck,  145  S.  W.  1110  (Ky.) ;  Little  v.  West,  89 
S.  E.  682  (Ga.)  ;  Pevehouse  v.  Adams,  153  Pac.  65 
(Okl.)  ;  Daniel  v.  Tolon,  157  Pac.  756;  Ex  parte  Tip- 
ton, 185  S.  W.  798  (Ark.)  ;  Dickey  v.  Sweeney,  85  S.  E. 
766  (Ga.)  ;  Tierny  Coal  Co.  v.  Smith,  205  S.  W.  951 
(Ky.) ;  Guardian  v.  Nunnerly,  201  S.  W.  976  (Ky.). ' 

opinion  of  THE  COURT. 

ROBERTS,  J.  This  action  was  instituted  in  the  court 
below  by  appellant  against  Andrew  M.  Hall  for  the 
purpose  of  foreclosing  a  mortgage,  given  by  the  said 
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Hall  on  October  23,  1911,  on  certain  real  estate  in  Eddy 
comity  N.  M.,  to  secure  payment  of  a  promissory  note 
for  the  sum  of  $3,500.  The  appellees  intervened  in  the 
court  below,  setting  up  the  fact  that  the  real  estate  in 
question  was  community  property,  owned  by  the  said 
Hall  and  his  wife  at  the  time  of  her  death  in  the  year 
1904;  that  interveners  were  the  children  of  Hall  and 
his  wife,  and  as  such,  under  chapter  62,  Laws  1901,  were 
the  owners  in  fee  simple  of  a  three-eights  interest  in 
the  land. 

The  case  was  tried  in  the  court  below  on  the  theory 
that  the  surviving  husband  had  the  power  to  sell  com- 
munity property  for  the  purpose  of  paying  the  debts  of 
the  community  without  taking  out  letters  of  administra- 
tration.  The  court  found,  in  effect,  that  there  were  no 
community  debts,  and  rendered  judgment  foreclosing 
the  mortgage  upon  a  five-eighths  interest  in  the  real 
estate,  and  refused  foreclosure  as  to  the  interest  of  the 
children. 

Appellant  has  appealed  from  this  decree,  and  con- 
tends that  the  evidence  shows  there  was  community  in- 
debtedness, and  that,  assuming  the  evidence  did  not  so 
show,  the  burden  was  upon  the  appellees  to  show  that 
there  was  no  community  indebtedness;  these  two  pro- 
positions being  based  upon  and  supported  by  the  case 
of  Crary  v.  Field,  9  N.  M.  222,  50  Pac.  342.  That  case 
was  decided  while  section  1365,  C.  L.  1884,  was  in  full 
force  and  effect.  This  statute  was  originally  a  part  of 
the  Kearney's  Code,  and  was  repealed  in  1891  (chapter 

68). 

•  » 

[1,  2]  We  will  not  discuss  the  question  as  to  whether 
the  finding  of  the  court  was  sustained  by  the  evidence, 
because  under  the  law  the  judgment  of  the  court  was 
correct,  regardless  of  the  question  as  to  whether  there 
was  or  was  not  community  indebtedness.  Since  chapter 
62,  Laws  1901,  was  enacted,  the  surviving  husband  has 
had  no  power  to  sell  community  real  estate,  as  such  sur- 
vivor, for  the  purpose  of  paying  the  debts  of  the  com- 
munity.    Under  that  act,  upon  the  death  of  the  wife, 
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title  to  three-fourths  of  the  interest  of  the  wife  in  the 
real  estate,  which  is  an  undivided  one-half  interest,  passes 
to  her  children,  and  can  only  be  divested  for  the  purpose 
of  paying  debts  by  proper  proceedings  under  the  law 
regulating  the  administration  and  settlement  of  the  de- 
cedent's estate.  The  act  of  1901  confers  no  such  power 
on  the  surviving  husband  to  sell  community  real  estate 
for  the  purpose  of  paying  community  debts,  hence  no 
such  power  exists.  In  the  case  of  Beals  v.  Ares,  25  N.  M. 
459,  185  Pac.  780,  this  court  held  that  the  statutes  in 
force  in  this  jurisdiction,  regulating  i^roperty  rights  of 
husband  and  wife  were  patterned  after  the  civil  law  of 
Spain  and  Mexico,  and  that  the  court  would  look  to  the 
civil  law  for  the  purpose  of  interpreting  and  expound- 
ing the  statutes,  but  that  the  provisions  of  the  civil  law 
on  the  subject,  not  incorporated  into  the  statutes,  are  not 
in  force  in  this  jurisdiction.  This  being  true-  if  we  assume 
that  under  the  civil  law  the  surviving  husband  had  the 
power  to  sell  community  property  for  the  purpose  of 
paying  community  debts  (but  which  is  vigorously  denied 
by  McKay  on  Community  Property,  §  444),  he  would 
not  have  such  power  under  our  present  statute,  because 
it  is  not  by  statute  conferred  upon  him. 

The  judgment  of  the  lower  court  being  the  only  one 
that  could  be  correctly  entered  under  the  law,  it  will 
be  aifirmed;  and  is  so  ordered. 

PxiRKER,  C.  J.,  and  Raynolds,  J.,  concur. 

On  Motion  for  Rehearing. 

ROBERTS,  J.  In  the  motion  for  rehearing  filed  it  is 
asserted  that  estoppel  as  against  the  heirs  of  Mrs.  An- 
drew M.  Hall  was  pleaded,  and  was  overruled  by  the 
court  and  assigned  as  error,  and  that  in  the  original  opin- 
ion this  court  failed  to  discuss  the  question.  We  did 
not  consider  it,  because  we  understood  that  it  was  urged 
only  in  connection  with  the  proposition  that  under  the 
Spanish  law,  on  the  death  of  the  wife,  where  children 
survived,  a  new  community  was  created,  of  which  the 
surviving  husband  was  manager.  This  point  was  dis- 
posed of  in  the  original  opinion. 
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[3]  It  is  now  urged  that  the  children  received  the 
benefit  of  the  money  loaned  the  father,  to  secure  which 
the  mortgage  was  executed,  and  that  they  should  be 
estopped  to  question  the  validity  of  the  mortgage.  There 
are  two  answers  to  the  point  urged:  (1)  The  proof  does 
not  support  the  plea  of  estoppel;  and  (2)  a  ruling  of 
•  the  trial  court  upon  the  question  was  not  invoked.  No 
finding  was  made  by  the  court  on  the  question  of  estop- 
pel, nor  was  a  finding  requested,  or  objection  interposed 
to  the  failure  of  the  court  to  consider  the  question.  The 
question  not  having  been  raised  in  the  court  below,  it 
will  not  be  considered  here.  Fullen  v.  Fullen,  21  N.  M. 
212,  153  Pac.  294. 

The  motion  for  rehearing  w^ill  be  denied ;  and,  it  is  so 
ordered. 

• 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


STATE  V.  TAYLOR. 

[No.  2354.     Dec.  2,  1920.] 
SYT^LABUS  BY  THE  COURT. 


1.  The  admission  of  evidence,  technicaUy  erroneous,  en- 
tirely disconnected  with  either  the  prosecution  or  defense,  and 
in  no  way  reflecting  on  the  ffuilt  or  Innocence  of  the  defendant, 
is  not  reversible  error.  P.   431 

2.  Where  there  is  any  evidence  to  support  or  reasonably 
tending"  to  support  the  charge,  it  is  not  error  to  deny  a  motion 
for  a  verdict  of  acquittal.  P.   432 

3.  The  verdict  of  a  jury  cannot  be  Impeached  by  the  af- 
fidavit of  jurors.  P.   432 

4.  An  assignment  of  error  not  borne  out  by  the  record  will 
not  be  considered.  P.  432 

5.  Where  it  appears  by  direct  and  redirect  examination 
that  the  witness  was  present  when  the  homicide  was  com- 
mitted, it  is  reversible  error  on  cross-or  recross-examlnation 
to  confine  fiuch  examination  to  facts  and  events  subsequent  to 
the  homicide  and  exclude  from  the  consideration  of  the  jury 
evidence  sought  to  be  elicited  in  regard  to  the  manner  or  way 
in  which  the  homicide  occurred.  .  P.  433 
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Appeal  from  District  Court,  Lincoln  County ;  Medler, 
Judge. 

James  Taylor  was  convicted  of  manslaughter,  and  he 
appeals.    Reversed,  and  new  trial  ordered. 

Seth  p.  Crews,  of  Oscuro,  for  appellant. 

Nicholas  D.  Meyer,  Asst.  Atty.  Gen.,  for  the  State. 

OPINION  OF  THE  COURT. 

RAYNOLDS,  J.  The  appellant  was  indicted  by  the 
grand  jury  of  Lincoln  county  for  the  murder  of  one 
Sam  Allen,  found  guilty  of  manslaughter,  and  after 
denial  of  a  motion  for  a  new  trial  sentenced  to  not  less 
than  eight  nor  more  than  ten  years  in  the  state  penitenti- 
ary. From  this  verdict  and  sentence  this  appeal  is 
taken. 

The  facts,  so  far  as  are  necessary  for  the  consideration 
of  this  case,  are  as  follows:  Appellant  and  deceased 
owned  adjoining  homesteads,  and  the  quarrel  which 
culminated  in  the  homicide  arose  out  of  an  attempt  of 
the  deceased  to  prevent  appellant  from  building  a  fence. 
There  was  evidence  of  previous  threats  made  by  the  de- 
ceased against  the  appellant,  and  a  slight  conflict  as  to 
exactly  what  occurred  prior  to  and  at  the  time  of  the 
homicide,  towhich  homicide  there  was  one  eye  witness. 
Jackson,  beside  the  appellant.  The  appellant  pleaded 
self-defense. 

Appellant  assigns  errors  as  follows : 

[1]  The  court  erred  in  admitting  the  records  of  en- 
tries of  the  land  office  to  show  the  boundaries  and  claims 
of  the  deceased  and  appellant  to  lands  over  which  the 
dispute  arose,  on  the  ground  that  such  evidence  tended 
to  confuse  the  jury  and  prejudice  the  appellant. 

As  the  case  developed,  this  evidence  appeared  to  be 
immaterial  and  to  have  no  relation  to  the  theory  of  the 
prosecution  or  the  defense.  We  are  of  the  opinion  that 
its  admission  was  not  ground  for  reversal.     As  was 
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Stated  in  State  v.  Pniett,  22  N.  M.  223,  at  page  228,  160 
Pac.  362,  at  page  364  (L.  R.  A.  1918A,  656)  : 

"It  is  not  pointed  out  in  the  brief  of  counsel  for  appellant, 
however,  in  what  manner  this  evidence  prejudiced  the  rights 
of  his  client.  It  is  a  fact  in  the  case  standing  alone,  entirely 
disconnected  from  any  theory  advanced  by  either  the  prosecu- 
tion or  defense,  and  in  no  way  reflected  upon  the  guilt  or  in- 
nocence of  the  defendant.  The  admission  of  the  testimony 
was  technically  erroneous,  but  under  the  circumstances,  so 
long  as  no  injury  to  the  appellant  resulted,  the  judgment 
should  not  be  reversed." 

[2]  The  eonrt  erred  in  denying  the  motion  of  the  ap- 
pellent  to  instruct  a  verdict  for  the  appellant  at  the 
close  of  the  state's  evidence  in  chief.  From  the  record 
it  is  apparent  in  this  case  that  there  was  evidence  that 
the  appellant  was  guilty  of  the  crime  charged,  and  it 
was  not  error  to  refuse  such  instruction. 

"The  trial  court  properly  refused  to  give  instructions  ask- 
ing that  the  jury  should  *flnd  defendant  not  guilty,'  where 
there  was  evidence  ♦  *  •  in  the  case  showing  that  he  was 
guilty  of  the  crime."  Syllabus  to  Territory  v.  Padilla,  12  N. 
M.  1,  at  pages  8  and  9.  71  Pac.  1084. 

"But  the  case  should  be  submitted  to  the  jury,  and  the  court 
should  not  direct  a  verdict  of  acquittal,  if  there  is  any  evi- 
dence to  support,  or  reasonably  tending  to  support,  the  charge, 
as  where  it  is  sufficient  to  overcome  prima  facie  the  presump- 
tion of  innocence,  or  where  the  evidence  of  a  material  nature 
is  conflicting."    16  C.  J.  Cr.  Law,  par.  2299,  and  cases  cited. 

[3]  The  court  erred  in  denying  a  new  trial  on  the 
ground  of  coercion  of  the  jury  as  shown  by  the  affidavits 
of  jurors.  The  rule  is  established  in  this  jurisdiction  that 
a  verdict  cannot  be  impeached  by  the  affidavits  of  jurors. 
See  Goldenberg  v.  Law,  17  N.  M.  546,  at  pages  555-557, 
131  Pac.  499,  where  the  whole  subject  is  considered  and 
the  above  rule  laid  down. 

[4]  The  court  erred  in  refusing  to  compel  the  prose- 
cution to  put  one  Jackson,  an  eyewitness  of  the  homicide, 
on  the  witness  stand.  This  assignment  is  without  merit 
and  need  not  be  considered.  It  is  not  borne  out  by  the 
record,  which  shows  that  prior  to  the  making  of  this 
motion  by  the  appellant  in  which  he  sought  to  compel  the 
prosecution  to  put  the  witness  Jackson  on  the  witness 
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stand  the  prosecution  had  already  called  such  witness 
and  he  had  been  examined  and  cross-examined. 

[5]  The  appellant  excepted  to  the  action  of  the  trial 
judge  in  limiting  his  right  to  cross-examine  one  Jack- 
son, an  eye  witness,  who  was  introduced  on  behalf  of  the 
prosecution.  As  shown  by  the  record  on  direct  examina- 
tion, the  witness  testified  in  part  as  follows : 

*'Q.  Were  you  present  on  the  26th  of  September,  1917,  when 
Sam  AUen  came  to  his  death?     A.  Yes,  sir. 

"Q.  From  the  time  of  his  coming  to  his  death,  how  long  did 
you  remain  at  the  body?    A.  I  reckon  five  minutes.     *     •     • 

"Q.  Did  you  come  back  to  where  the  body  was?  A.  I  came 
back  by  there.     ♦     ♦     ♦ 

"Q.  Did  you  observe  any  changes.     A.  No,  sir;  not  then  ♦  •  ♦ 

"Q.  What  difference  did  you  see?  A.  It  looked  to  me  like 
the  muzzle  was  moved  kind  of  towards  the  west. 

'*Q.  What  was  moved  to  tho  west?  A.  The  muzzle  of  the 
gun  in  the  position  it  was  lying  on  the  ground.     ♦     ♦     • 

"Q.  All  the  difference  you  think  you  saw  was  a  slight  move- 
ment of  the  muzzle  of  the  gun?     A.  Yes,  sir." 

Cross-examination  was  confined  to  the  position  of  the 
gun  and  the  deceased's  body,  and  redirect  examination 
was  on  the  same  subjects.  On  recross-examination  the 
witness  testified  as  follows : 

*'Q.  When  was  the  first  time  you  saw  the  revolver?  A.  As 
Mr.  Allen  pulled  it  out  from  his  bib  overalls  there. 

"Q.  What  did  he  do  with  it  when  he  pulled  it  out? 

"Mr.  Renehan:  Object  as  immaterial  and  Improper  cross- 
examination  anticipating  defense. 

"The  Court:  Objection  sustained. 

"Q.  Where  was  Allen  when  he  pulled  it  out  of  his  overalls? 

"Mr.  Renehan:  Object  as  improper  cross-examination. 

"The  Court:  Objection  sustained. 

"Mr.  Renehan:  I  move  to  strike  out  the  answer  of  the  wit- 
ness. 

"The  Court:  Gentlemen  of  the  jury,  the  last  question  and 
answer  are  not  for  your  consideration. 

"Mr.  Crews:  Exception." 
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In  our  opinion  to  thus  limit  cross-  and  recrosfe-examina- 
tion  as  it  is  limited  here  is  reversible  error.  The  witness 
was  asked  about  the  gun,  the  position  of  the  body,  and 
his  presence  at  the  time  when  deceased  came  to  his 
death.  Any  relevant  testimony  as  to  these  subjects  was 
competent,  and  the  court  erred  in  restricting  the  evi- 
dence to  transactions  subsequent  in  time  to  the  homi- 
cide, when  the  witness  was  present  at  the  homicide  and 
so  testified  on  direct  examination.  The  rule  as  to  cross- 
examination  in  this  state  is: 

"As  a  general  rule  any  matter  which  tends  either  to  eluci- 
date or  to  discredit  the  testimony  given  by  the  witness  is  a 
proper  subject  of  cross-exaniination.  According-ly  a  party  has 
a  right  upon  cross-examination  to  draw  out  anything  which 
would  tend  to  contradict,  weaken,  modify,  or  explain  the  evi- 
dence given  by  the  witness  on  his  direct  examination,  or  any 
inference  that  may  result  from  it  tending  to  support  in  any 
degree  the  opposite  side  of  the  case."  State  v.  Roberts,  18  N. 
M.  480,  at  page  486.  138  Pac.  208,  citing  40  Cyc.  2481,  and 
State  v.  McGahey,  3  N.  D.  293,  55  N.  W.  753. 

See,  also,  Kircher  v.  Laughlin,  6  N.  M.  300,  at  page 
310,  28  Pac.  505. 

"Any  question  tending  to  show  that  the  real  import  of  the 
testimony  of  the  witness  in  chief  is  materially  different  from 
its  originaKaspect  is  within  the  range  of  legitimate  cross-ex- 
amination."    40  Cyc.  "Witnesses,"  p.  2483. 

In  a  case  note  to  the  case  of  St.  Louis,  etc.,  R.  Co.  v. 
Raines,  17  Ann.  Cas.  1,  at  page  18,  the  author  of  the 
note  says : 

"Cross-examination  should  always  be  allowed  relative  to  the 
details  of  an  event  or  transaction  a  portion  ♦  •  ♦  of  which 
has  been  testified  to  on  direct  examination." 

In  this  case  it  clearly  appears  that  the  state  was  at- 
tempting to  interrogate  the  only  eyewitness  to  the  trans- 
action, and  to  prove  by  him  certain  facts  damaging  to 
the  defendant,  and  to  prevent  the  witness  from  testify- 
ing to  any  fact  or  circumstance  that  might  be  beneficial 
to  the  defendant.  It  starts  with  him  at  the  scene  of  the 
homicide  and  shows  that  he  was  present  when  the  killing 
occurred,  and  proves  by  him  subsequent  events,  directly 
connected,  however,  with  the  killing,  and  which  only 
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served  to  'throw  light  on  the  main  event.  When  the  de- 
fendant attempted  to  develop  on  cross-examination  all 
of  the  facts  known  to  the  witness  connected  with  the  main 
facts  which  the  state  was  attempting  to  prove  by  the 
witness,  viz.  facts  and  circumstances  to  show  that  it  was 
a  criminal  homicide,  the  witness  is  halted.  This  could 
not  legally  be  done. 

In  Duttera  v.  Babylon,  83  Md.  536,  35  Atl.  64,  the 
court  said : 

"It  was  competent  to  Inquire  on  cross-examination  into  the 
details  of  the  events  testified  to  in  chief  by  the  witness,  and 
to  develop  and  unfold  the  whole  transaction  about  which  he 
had  been  interrogated  but  partially.  One  of  the  main  pur- 
poses of  a  cross-examination,  is  to  elicit  such  parts  of  a 
transaction  imperfectly  or  not  fully  disclosed  as  may  qualify 
or  explain  that  portion  of  it  which  has  been  griven,  so  that 
the  whole  and  entire  occurrence  may  be  exhibited  precisely 
as  it  took  place.  To  allow  the  witness  merely  to  state  such 
facts  as  tended  to  support  the  theory  of  the  party  who  calls 
him,  and  then  to  preclude  an  inquiry  into  other  events  form- 
ing' part  of  the  same  transaction,  might,  and  probably  would, 
result  in  suppressing  or  stifling,  rather  than  in  laying  bare, 
the  truth." 

And  in  Ah  Doon  v.  Smith,  25  Or.  89,  34  Pac.  1093,  it 
was  said: 

*'A  party  will  not  be  permitted  to  glean  out  certain  facts 
from  his  witness  which,  without  explanation,  would  give  a 
false  coloring  to  the  matter  about  which  he  testifies,  and  then 
save  his  witness  from  the  sifting  process  of  a  cross-examina- 
tion by  which  the  real  transaction  could  be  shown.** 

Tested  by  these  rules,  it  was  error  for  the  court  to 
limit  and  restrictH:he  right  of  cross-examination  of  the 
witness.  The  case  is  therefore  reversed,  and  a  new  trial 
ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


CITY  OF  ALBUQUERQUE  v.  RANGER 
DESDEMONA  OIL  CO. 

[No.  2455.     Dec.  2,  1920.] 

SYIJ^ABUS  BY  THE  COURT. 

xVn  ordinance  of  a  city  providing  that  it  shaU  be  unlawful 
for  anyone  operating  within  the  city  to  sell  or  offer  for  sale 
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any  stock  pertaining  to  oil  or  petroleum  properties  unless  a 
license  shall  first  be  obtained,  which  license  shall  be  issued 
for  a  period  of  three  months  on  payment  of  1 100,  is  void  and 
of  no  effect,  being  contrary  to  and  inconsistent  with  Laws 
1919,  c.  148,  which  specifies,  among  other  requirements,  that 
such  ordinances  issued  by  a  city  shall  be  based  on  the  amount 
of  business  transacted,  and  fixes  a  minimum  license  of  $5. 

Appeal  from  District  Court,  Bernalillo  County; 
Hickey,  Judge. 

Proceedings  by  the  City  of  Albuquerque  against  the 
Ranger-Desdemona  Oil  Company  for  failure  to  procure 
a  license  under  a  city  ordinance.  A  judgment  and  fine 
imposed  by  the  police  court  was  affirmed  by  the  district 
court  on  appeal,  and  defendant  appeals.    Reversed. 

Oeorge  C.  Taylor,  of  Albuquerque,  for  appellant. 

W.  A.  Keleher,  City  Atty.,  of  Albuquerque,  for  ap- 
pellee. 

OPINION  OP  THE  COURT. 

RAYNOLDS,  J.  The  appellant,  the  Ranger-Desde- 
mona Oil  Company,  was  fined  the  sum  of  $200  in  the 
police  court  of  the  city  of  Albuquerque  for  failure  to 
procure  a  license  required  by  a  city  ordinance.  From 
this  judgment  and  fine  the  appellant  appealed  to  the  dis- 
trict court,  where  the  judgment  of  the  police  court  was 
affirmed.  The  appeal  to  this  court  is  taken  from  the  af- 
firmance of  that  judgment. 

The  ordinance  with  which  appellant  failed  to  comply 
and  for  which  it  was  fined  is  as  follows : 

"An  ordinance  providing  for  the  licensing  of  oil  and  petrol- 
eum stock  salesman  having  an  office  or  place  of  business  with- 
in the  city  of  Albuquerque. 

"Be  it  ordained  by  the  city  commission  of  the  city  of  Albu- 
querque: 

"Section  1.  That  it  shall  be  unlawful  for  any  person,  firm 
or  corporation,  operating  within  the  city  of  Albuquerque,  to 
offer  stock  for  sale  or  sell  stock  pertaining  to  oil  or  petroleum 
properties  managed  or  owned  by  any  person,  firm,  association, 
partnership,  corporation  or  syndicate,  unless  such  person  shall 
first  obtain  a  license  to  sell  or  offer  such  stock  for  sale. 
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"Sec.  i.  The  license  hereinbefore  required  sbaJl  be  issued 
by  the  city  clerk  of  the  city  of  Albuquerque,  upon  the  pay- 
ment of  (100,  together  with  a  fee  or  50  cents  for  issuing  the 
same,  such  license  to  cover  a  period  of  three  months  from 
the  date  of  Issuance.  No  license  shall  be  Issued  for  a  period 
of  less  than  three  months. 

"See.  3.  Any  person  convicted  of  violating  the  provisions 
of  this  ordinance  shall  be  fined  in  the  sum  of  not  less  than 
110,  and  not  more  than  $300.  Or  shall  be  imprlaoned  for  not 
less  than  ten  days  nor  more  than  thirty  days,  or  by  both  such 
fine  and  imprisonment  In  the  discretion  of  the  court  trying 
the  cause. 

■'Sec.  4.  All  ordinances  or  parts  of  ordinances  In  conOicit 
herewith  are  hereby  repealed  and  this,  ordinance  shall  be  In 
full  force  and  effect  after  Its  passage  and  legal  publication,  be- 
ing hereby  declared  an  emergency  ordinance  on  the  ground 
of  urgent  public  need." 

The  city  derived  its  power  to  pass  such  ordinance  fnjm 
section  3564,  Code  1915,  subd.  61,  which,  as  far  as  perti- 
nent to  the  question  involved  here,  is  as  follows  r 

"To  tax,  license  and  regulate  auctioneers  •  •  •  and  brokers; 
Provided,  that  the  exercise  of  their  powers  shall  not  Interfere 
with  sales  made  by  sheriffs."  etc. 

Chapter  148,  Laws  1919,  in  regard  to  the  same  sub- 
ject, is  as  follows : 

"Rertion  1.  The  tdty  councils  of  cities  and  the  hoards  of 
trustees  of  towns  and  villages  shall  have  the  power  to  levy 
and  collect  occupation  tax  upon  garages,  machine  shops,  and 
all  other  business  occupations  or  professions  tor  which  an  oc- 
cupation tai  Is  not  otherwise  provided  by  law. 

"Such  occupation  tax  shall  not  exceed  one  dollar  per  annum 
for  each  one  thousand  dollars  volume  per  annum  of  business 
done,  except  that  a  minimum  occupation  tax  of  Ave  dollars 
may  be  levied  herewith  and  collected. 

'Sec.   2.     All  acta  or  parts  of  acts  In  conflict  herewith  are 


From  an  inspection  of  the  ordinance  it  is  apparent 
that  there  is  no  attempt  in  it  to  regulate  the  business  of 
oil  stock  salesmen  under  the  ooliee  nower.    In  fact,  it  is 
admitted  by  both  sides  in 
nance  is  a  revenue  measure 
pose  of  raising  revenue  foi 
quoted  above  gives  the  gene 
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and  regulate.  The  second  one  is  intended  for  a  revenue 
measure,  and  makes  no  attempt  to  regulate  the  business 
or  occupation.  The  ordinance  does  not  comply  with  the 
provisions  set  out  in  the  statute  under  which  it  was 
passed.  Chapter  148,  Laws  1919.  It  fixes  the  amount 
of  license  without  regard  to  the  business  done  as  re- 
quired by  the  statute,  and  the  quarterly  payment  is 
greatly  in  excess  of  the  minimum  allowed  by  law  under 
the  statute. 

It  is  a  general  rule  of  law  that  ordinances  must  not 
be  inconsistent  with  the  statutes  or  the  general  laws  of 
the  states,  and  if  they  are  they  will  be  null  and  void. 

"A  municipal  corporation  can  exercise  no  powers  but  those 
which  are  conferred  upon  it  by  Jthe  act  by  which  it  is  consti- 
tuted, or  such  as  are  necessary  to  the  exercise  of  its  corporate 
powers  and  the  performance  of  its  corporate  duties.  The  prin- 
ciple Is  derived  from  the  nature  of  corporations  or  mode  in 
which  they  are  organized  and  in  which  their  affairs  must  be 
conducted."     2  McQuillin  on  Municipal  Corporations,  §647. 

See,  also,  1  Dillon  on  Municipal  Corporations,  §  237, 
and  volume  2,  §  587,  and  cases  cited. 

Tested  by  these  principles  the  ordinance  is  contrary 
to  and  inconsistent  with  the  act  from  which  the  power 
to  pass  such  an  ordinance  is  derived,  and  is  void. 

We  therefore  find  that  the  decision  of  the  district 
court  was  erroneous,  and  the  case  is  reversed;  and  it  is 
so  ordered. 

Parker,  C.  J.,  and  Roberts,  J.,  concur. 


BANK  OF  COMMERCE  OF  TAIBAN  v. 
DUCKWORTH  et  al. 

[No.  2513.     Nov.  29,  1920.] 

SYI.T.ABUS  BY  THE  COURT. 

1.  Under  the  statute  (Laws  1917,  c.  43,  §  15)  sureties  on  a 
cost  bond  on  appeal  are  not  required  to  Justify.  Justification 
may  be  required  by  the  clerk  for  his  protection  in  approving 
the  bond.  P.   440 
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2.  Where  a  cost  bond  on  appeal  has  been  approved  by  the 
clerk  of  the  district  court,  the  appellee  is  not  entitled  to  a  dis> 
missal  of  the  appeal  if  the  bond  should  prove  insufficient  as 
to  sureties.  His  remedy  is  by  a  motion  and  rule  for  additional 
security.  P.  440 

Appeal  from  District  Court,  Union  County;  Lieb, 
Judge. 

Action  by  the  Bank  of  Commerce  of  Taiban,  against 
W.  A.  Duckworth  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  On  motion  to  dismiss  appeal. 
Motion  denied. 

Toombs  &  Taylor,  of  Clayton,  for  appellants. 

0.  P.  Easterwood,  of  Clayton,  and  James  A.  Hall, 
of  Portales,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  J.  Appellee  has  filed  a  motion  to  dismiss 
the  appeal  in  this  case  upon  the  ground  that  this  court 
is  without  jurisdiction  to  entertain  the  same,  because: 

(a)  The  cost  bond  was  signed  by  nonresident  sureties; 

(b)  the  sureties  on  said  bond  justify  as  to  the  owner- 
ship of  sufficient  real  estate  in  the  state  of  Texas,  but  do 
not  justify  as  to  property  within  the  state;  (c)  that  the 
justification  of  said  sureties  was  not  acknowledged  be- 
fore an  oflBcer  authorized  by  the  statutes  of  the  state  of 
New  Mexico.  The  appeal  was  allowed  on  the  24th  day 
of  September,  1919.  A  cost  bond  was  filed  with  the 
clerk  of  the  district  court  of  Union  county  and  approved 
by  him  on  the  3d  day  of  October,  1919.  The  bond  was 
signed  by  the  appellants  as  principals  and  C.  C.  Connell 
and  J.  M.  Boren  as  sureties.  There  is  nothing  on  the 
face  of  the  bond  or  in  the  affidavit  of  justification  by 
the  sureties  which  shows  that  such  sureties  were  non- 
residents of  the  state.  They  do  swear  that  they  are  the 
owners  of  property  worth  the  sum  of  $300,  over  and 
above  just  debts  and  liabilities,  situated  in  the  state  of 
Texas,  and  it  is  upon  this  that  the  claim  is  made  that 
they  are  nonresidents. 
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[1,  2]  The  statue  (section  15,  c.  43,  Laws  1917)  pro- 
vides that  the  bond  shall  be  approved  by  the  *  *  respective 
clerks,  as  supersedeas  bonds  are  approved."  The 
statute  does  not  require  justification  of  the  sureties. 
This  is  exacted  by  the  clerks  for  their  protection  and  to 
enable  them  to  determine  that  the  bond  tendered  is  good 
and  suflScient.  The  statute  quoted  is  rather  severe,  in 
that  it  provides  that,  where  the  appellant  fails  to  file 
cost  bond  within  the  30  days  limited,  the  appeal  shall 
fail.  , 

The  cost  bond  referred  to  is  to  be  approved  by  the 
clerk,  and  we  believe  that,  where  appellant  has  tendered 
a  cost  bond  which  has  been  so  approved,  it  would  be 
going  beyond  the  letter  of  the  statute  to  hold  that  an 
appellant  must  tender  not  only  a  bond  which  will  be 
approved  by  the  clerk,  but  one  which  will  withstand  the 
judicial  scrutiny  as  to  form  and  sureties.  Of  course,  if 
the  bond  showed  on  its  face  that  it  was  executed  by  non- 
resident sureties,  a  different  question  might  arise,  be- 
cause clearly  they  would  be  incompetent.  The  presump- 
tion is  in  favor  of  the  validity  of  the  action  of  the  clerk 
in  giving  his  approval  to  the  bond ;  that  he  acted  prop- 
erly and  that  the  sureties  were  residents  of  the  state. 
If  the  clerk  accepts  an  appeal  bond  and  the  appellee  re- 
gards the  surety  thereon  as  insufficient,  his  remedy  is  a 
motion  and  rule  for  additional  security.  3  C.J.  1142. 
What  we  have  said  disposes  of  the  question  that  the  justi- 
fication was  not  had  before  the  proper  officer.  This 
justification  was  for  the  information  of  the  clerk  of  the 
district  court,  and  was  not  required  by  statute.  Conse- 
quently it  would  be  wholly  immaterial  as  to  whether  the 
oath  was  taken  before  the  proper  officer  or  not. 

For  the  reasons  stated,  the  motion  to  dismiss  the  ap- 
peal will  be  denied ;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 
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JONES  et  al.  v.  PAGE  et  al. 

[No.   2443.     Dec   28,   1920.] 

1.  In  a  proceeding  under  section  956  et  seq..  Code  1915, 
the  main  jurisdictional  question  is  the  insolvency  of  the  cor- 
poration P.  4  44 

2,  3.  In  such  proceeding,  the  judgment  appointing  the  re- 
cei'-er  and  issuing  the  statutory  injunction  is  a  final  judgment, 
upon  the  rendition  of  which  the  court  loses  further  control 
thereof,  except  for  the  period  of  time  specified  in  chapter  15, 
laws  1917.  P.  444 

4.  In  such  a  proceeding,  the  decree  appointing  the  receiver 
and  adjudging  the  corporation  to  be  insolvent  binds  the  cor- 
poration, stockholders,  and  creditors.  P.  444 

5.  A  judicial^  sale  will  not  be  set  aside  for  Inadequacy  of 
price  unless  it  be  so  gross  as  to  shock  the  conscience,  or  unless 
there  be  additional  circumstances  which  would  make  it  in- 
equitable to  allow  the  sale  to  stand.  P.   445 

6.  As  a  condition  precedent  to  the  right  to  a  reconveyance 
of  the  property  to  the  corporation  in  receivership  proceeding 
the  debts  must  be  paid  or  their  actual  payment  provided  for. 

P.  446 

7.  In  judicial  sales  by  receivers  the  court  may  confirm  or 
refuse  to  confirm  the  sale  in  the  exerdise  of  its  judicial  dis- 
cretion, and,  unless  there  is  manifest  or  gross  abuse  of  that 
discretion  shown,  the  a'^tion  of  the  court  thereon  will  not  be 
disturbed  on  appeal.  P.  447 

Error  to  District  Court,  McKinley  County;  Raynolds, 
Judge. 

Proceedings  by  the  Gallup  State  Bank  and  others 
against  the  Tirect  Line  Coal  Company,  Arthur  A.  Jones, 
and  others  :or  the  appointment  of  a  receiver  and  for  an 
injunction.  Arthur  A.  Jones  and  others  objected  to  the 
confiiTj-^.tion  of  a  sale  made  by  Gregory  Page  as  re- 
ceive. The  sale  was  confirmed,  and  objectors  bring 
err-^  v.    Affirmed. 

E.  A.  Martin,  McFie,  Edwards  &  McFie,  and  A.  T. 
'Iannett,  all  of  Gallup,  for  plaintiffs  in  error. 

SIMMS  &  BoTTS,  of  Albuquerque,  and  II.  C.  Denny,  of 
Gallup,  for  defendants  in  error. 
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OPINION  OF  THE  COURT. 

PARKER,  C.  J.  This  case  is  before  us  upon  a  motion 
to  dismiss  the  writ  of  error  and  also  upon  the  merits. 

The  action  was  begun  in  the  district  court  for  Mc- 
Kinley  county  by  the  Gallup  State  Bank,  the  Gallup 
Mercantile  Company,  and  the  Gallup  Cold  Storage  Com- 
pany against  the  Direct  Line  Coal  Company  and  stock- 
holders R.  II.  Conklin,  John  L.  Case,  Arthur  A.  Jones, 
and  Richard  A.  Jones.  The  complaint,  filed  on  Febru- 
ary 28,  1918,  alleged  facts  tending  to  show  that  the  Di- 
rect Line  Coal  Company  was  insolvent  and  prayed  for 
the  appointment  of  a  receiver  and  the  issuance  of  an 
injunction.  The  plaintiffs  were  alleged  creditors  of  the 
coal  company,  and  the  proceeding  was  brought  under 
the  provisions  of  section  956,  et  seq.,  Code  1915.  The 
court,  upon  the  showing  made  by  the  complaint,  ap- 
pointed Gregory  Page  as  receiver  and  issued  the  in- 
junction prayed  for  in  the  complaint.  In  the  same  order 
the  defendants  were  ordered  to  show  cause  on  February 
27,  1918,  why  the  order  appointing  the  receiver  should 
not  be  made  final  and  the  injunction  permanent.  Conk- 
lin and  Case,  in  response  to  the  order  to  show  cause,  ad- 
mitted that  the  order  appointing  the  receiver  was  neces- 
sary and  joined  in  the  prayer  of  the  complaint  that  the 
appointment  of  the  receiver  be  made  final  and  the  in- 
junction permanent.  The  other  defendants,  while  they 
denied  certain  paragraphs  of  the  complaint  concerning 
the  alleged  insolvency  of  the  coal  company,  and  mattei*s 
incidental  thereto,  did,  however,  join  in  the  prayer  of 
the  complaint  praying  that  the  order  appointing  the  re- 
ceiver be  made  final.  The  court  on  February  28,  1918, 
entered  an  order  in  conformity  with  the  prayer  of  the 
complaint,  joined  in  by  the  defendants.  The  receiver, 
Gregory  Page,  thereafter  from  time  to  time  made  re- 
ports to  the  court  of  his  management  of  the  property, 
until  April  21,  1919,  when  he  applied  to  the  court  for 
permission  to  sell  the  property,  which  permission  was 
on  that  day  granted  by  the  court.  The  property  was 
again  ordered  by  the  court  on  a  later  date  to  be  sold 
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July  15,  1919;  the  reaaon  for  the  delay  being  the  re- 
quest of  certain  stockholders  of  the  coal  company  for 
time  in  which  to  attempt  to  arrange  to  take  over  the 
aifairs  of  the  company.  On  July  14,  1919,  C.  N.  Root 
and  Elizabeth  Carmen  peitioned  the  court  to  set  aside 
the  order  of  sale  and  to  restore  the  property  to  the  coal 
company  on  the  ground  that  the  corporation  was  not  in- 
solvent at  the  time  of  filing  the  petition,  or  when  the 
receiver  was  first  appointed.  Root  and  Carmen  alleged 
they  were  stockholders  of  the  coal  company,  and  that 
they  had  no  notice  of  the  receivership  proceedings  until 
the  property  had  been  advertised  for  sale.  On  July  15, 
1919,  Root,  Carmen,  Richard  A.  Jones,  and  Arthur  A. 
Jones  filed  objections  to  the  confirmation  of  the  sale 
made  by  the  receiver,  setting  forth  the  same  grounds 
therefor  as  were  contained  in  the  petition  of  Root  and 
Carmen  theretofore  filed.  On  July  18,  1919,  the  re- 
ceiver filed  an  application  for  the  confirmation  of  the 
sale  made  by  him  July  15,  1919.  On  August  16,  1919, 
a  hearing  was  held  upon  the  application  of  the  receiver 
to  have  the  sale  confirmed  and  upon  the  objections  of 
Root,  Carmen,  Arthur  A.  Jones,  and  Richard  A.  Jones, 
and  the  court  thereupon  rendered  its  decision  confirm- 
ing the  sale  and  denying  the  objections  thereto.  The 
order  confirming  the  sale  was  formally  signed  on  August 
30,  1919,  and  entered  of  record  September  25,  1919. 
Upon  the  conclusion  jf  the  hearing  and  after  the  rendi- 
tion of  the  decision  of  the  court,  Root,  Carmen,  Arthur 
A.  Jones,  and  Richard  A.  Jones  prayed  fcr  and  were 
granted  an  appeal. 

The  assignments  of  errors  attack  the  appointment  of 
the  receiver,  and  the  refusal  of  the  court  to  restore  the 
property  to  the  coal  company  upon  the  objection  of 
plaintiflFs  in  error  to  the  confirmation  of  the  sale. 

The  case  is  before  us  on  the  merits,  and  the  receiver 
has  also  filed  a  motion  to  dismiss  the  writ  in  so  far  as 
the  judgment  appointing  the  receiver  is  concerned.  The 
motion  to  dismiss  really  constitutes  an  attack  on  the 
assignments  of  errors,  which  call  in  question  the  action 
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of  the  trial  court  in  appointing  the  receiver,  and  will 
be  treated  as  such  rather  than  as  a  motion  to  dismiss 
the  writ  of  error. 

Two  sets  of  briefs  have  been  filed  for  plaintiffs  in 
error.  We  shall  consider  generally  the  assignments  in 
about  the  order  in  which  they  are  argued  in  those 
briefs. 

It  is  strenuously  contended  by  plaintiffs  in  error  that 
the  court  erred  in  appointing  the  receiver.  It  is  as- 
serted that  the  coal  company  was  not  insolvent;  that 
the  mere  inability  to  meet  its  obligations  did  not  con- 
stitute insolvency;  that  the  insolvency  must  have  been 
such  as  to  prevent  the  corporation  from  resuming  its 
business;  that  the  court  was  without  jurisdiction  to  ap- 
point the  receiver,  the  corporation  not  being  insolvent; 
that  jurisdiction  cannot  be  conferred  by  consent;  that 
the  main  indebtedness  owing  to  the  bank  was  not  due; 
that  the  interest  thereon  had  been  paid  almost  to  date; 
and  that,  while  the  order  appointing  the  receiver  may 
be  a  final  judgment,  Root  had  no  notice  of  the  proceed- 
ings, and  Richard  A.  Jones  and  Arthur  A.  Jones  were 
assured  the  receivership  was  necessary. 

[1]  This  proceeding  was  instituted  under  section  956 
et  seq.,  Code  1915.  Section  956  provides  in  part  that, 
*' whenever  any  corporation  shall  become  insolvent  or 
shall  suspend  its  ordinary  business  for  want  of  funds  to 
carry  on  the  same, ' '  it  may  be  placed  in  the  hands  of  a 
receiver  by  the  court.  In  such  a  proceeding  the  main 
jurisidictional  question  is  that  of  the  insolvency  of  the 
corporation.  Sacramento  Valley  Irr.  Co.  v.  Lee,  15 
N.  M.  567,  113  Pac.  834 ;  State  ex  rel.  Parsons  Mining 
Co.  V.  McClure,  17  N.  M.  694,  701,  133  Pac.  1063,  47 
L.  R.  A.  (N.  S.)  744,  Ann.  Cas.  1915B,  1110. 

[2,  3]  The  judgment  of  the  court  appointing  the 
receiver  and  issuing  the  statutory  injunction  and  find- 
ing the  corporation  to  be  insolvent  is  a  final  judgment. 
Sacramento  Valley  Irr.  Co.  v.  Lee,  supra ;  Eagle  Mining 
&  Imp.  Co.  V.  Lund,  15  N.  M.  696,  113  Pac.  840;  De- 
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partment  Store  Co.  v.  Gaus^-Langenberg  Co.,  17  N.  M. 
112,  125  Pac.  614.  In  the  case  at  bar  such  a  decree  was 
entered  on  February  28,  1918.  Consent  to  the  entry  of 
such  a  decree  was  given  by  Richard  A.  Jones  and  Arthur 
A.  Jones,  and  the  first  time  any  objection  was  made 
thereto  by  either  Root  or  Carmen  or  Richard  A.  Jones 
or  Arthur  A.  Jones  was  on  June  14,  1919,  more  than  a 
year  after  the  entry  and  rendition  of  such  final  decree. 

Upon  the  rendition  of  that  final  decree  the  same  passed 
from  the  control  of  the  court,  except  for  the  30-day 
period  of  additional  control  specified  by  chapter  15, 
Laws  of  1917.  Fullen  v.  Fullen,  21  N.  M.  212,  153 
Pac.  294;  Norment  v.  Fii-st  National  Bank,  23  N.  M.  198, 
202,  167  Pac.  731.  In  the  latter  case  this  court  refused 
to  consider  questions  first  raised  by  Norment  by  motion 
for  a  new  trial,  filed  after  the  court  had  lost  jurisdic- 
tion to  grant  the  relief  prayed,  even  though  Norment 's 
contention  might  have  been  correct,  on  the  theory  that 
the  trial  court  could  not  err  in  refusing  him  relief  when 
the  law  prevented  the  granting  of  such  relief  when  ap- 
plied for  after  the  court  had  lost  control  of  the  judg- 
ment.   That  principle  applies  in  the  case  at  bar. 

[4]  The  principle  is  not  inapplicable  because  Root 
and  Carmen  had  no  notice  of  the  insolvency  proceed- 
ings during  any  of  the  time  the  court  had  control  over 
that  judgment.  Root  and  Carmen  were  stockholders 
only.  The  coal  company  was  the  only  proper  party 
defendant  in  the  receivership  proceedings,  and  the  de- 
cree adjudging  the  corporation  insolvent  and  appoint- 
ing the  receiver  bound  the  stockholders  as  well  as  the 
corporation  and  the  creditors.  Mirabal  v.  Albuquerque 
Wool  Scouring  Mills,  23  N.  M.  534,  542,  170  Pac.  50. 
In  the  guise  of  objections  to  the  confirmation  of  the 
sale  the  plaintiffs  in  error  seek  to  raise  questions  which 
if  sustained  would  require  the  setting  aside  of  the  judg- 
ment of  February  28,  1918. 

While  it  may  be  true  that  the  coal  company  may  have 
become  solvent  during  the  receivership  proceedings,  the 
jurisdiction  of  the  court,  it  is  plain,  would  not  be  ousted 
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by  that  fact.  The  statute  prescribes  how  the  receiver- 
ship proceedings  are  to  be  terminated.  Sections  960 
and  961,  Code  1915. 

This  leaves  for  consideration  only  the  objections  that 
the  sale  should  not  have  been  confirmed  for  reasons 
other  than  the  solvency  or  insolvency  of  the  corporation 
at  the  time  of  the  appointment  of  the  receiver. 

[5]  The  objections  on  this  ground  are  rather  numer- 
ous. Some  of  such  objections  need  not  be  noticed  be- 
cause not  germane  to  the  proposition  under  discussion. 
The  principal  objection  to  the  confirmation  of  the  sale 
seems  to  be  that  the  price  for  which  the  property  was 
sold  was  so  inadequate  that  it  was  suflScient  to  shock 
the  conscience  of  the  court.  It  is  admitted  by  counsel 
for  plaintiffs  in  error  that  mere  inadequacy  of  price  for 
which  property  is  sold  at  a  receiver's  sale  is  not  suf- 
ficient to  set  aside  the  sale,  but  it  is  contended  that  the 
price  was  not  only  inadequate,  but  that  inequitable  cir- 
cumstances intervened.  The  property  sold  for  seventy 
odd  thousand  dollars.  The  receiver  had  great  difficulty 
in  making  a  sale  even  for  that  price.  The  property  was 
of  such  a  nature  that  its  value  was  very  speculative  at 
best.  It  consisted  of  coal  mining  property  and  certain 
personal  property  used  in  conjunction  therewith.  Re- 
ports of  the  receiver  and  of  certain  certified  public  ac- 
countants disclosed  the  net  assets,  at  different  periods 
of  the  receivership,  to  be  of  book  value  of  from  $80,000 
to  $150,000.  The  trial  court  was  cognizant  of  the  facts, 
for  it  found  that — 

"While  the  apparent  value  of  said  property,  as  based  upon 
the  books  of  said  insolvent  corporation  and  upon  greologrical 
inferences  as  to  the  amount  of  workable  coal  in  the  lands  be- 
long^ingr  to  said  insolvent  corporation,  is  largely  in  excess  of  the 
amount  of  the  purchase  pric^  received  at  the  sale,  the  actual 
value  thereof,  as  determined  by  the  receiver's  efforts  to  secure 
bidders  and  offers  therefor,  and  by  the  actual  advertisements 
of  sale  at  public  vendue  on  two  different  occasions,  is  not  in 
excess  of  the  amount  of  said  purchase  price." 

In  Horse  Springs  Cattle  Co.  v.  Schofield,  9  N.  M.  136, 
49  Pac.  954,  the  court  said  that  in  judicial  sales,  as  dis- 
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tinguished  from  sales  made  under  execution,  the  court, 
in  a  measure,  is  the  vendor,  and  that  it  has  the  greater 
power  over  it ;  the  grounds  of  interference  therewith  be- 
ing not  so  strict. 

In  Las  Vegas  Railway  &  P.  Co.  v.  Trust  Co.  of  St. 
Louis,  15  N.  M.  634,  649,  110  Pac.  856,  the  rule  with 
respect  to  setting  aside  judicial  sales  was  stated  to  be 
that  they  will  not  be  set  aside  for  inadequacy  of  price 
unless  it  be  so  gross  as  to  shock  the  conscience,  or  unless 
there  be  additional  circumstances  which  would  make  it 
inequitable  to  allow  the  sale  to  stand. 

We  have  a  case  where  the  book  net  assets  amount  to 
from  $80,000  to  $150,000,  and  the  property  of  the  cor- 
poration is  sold  for  seventy  thousand  odd  dollars.  If 
the  book  net  assets  constituted  the  actual  cash  value  of 
the  property  we  would  not  hesitate  in  ordering  a  new 
sale,  but  the  book  assets  are  not  the  key  to  the  situation, 
because  the  trial  court  found,  and  rightly  we  think, 
that  the  actual  value  of  the  property  was  the  amount 
for  which  it  was  sold  by  the  receiver.  The  receiver,  in 
good  faith,  endeavored  to  obtain  for  the  property  all 
that  he  could  procure.  He  sold  at  public  vendue  to  the 
highest  and  best  bidder,  and,  while  that  is  not  conclu- 
sive that  the  price  was  adequate,  the  fact  is  persuasive  in 
view  of  the  other  facts  tending  to  show  fairness  through- 
out the  transaction.  We  fail  to  appreciate  the  argument 
that  fraud  was  shown,  or  that  any  fraud  existed,  be- 
cause George  A.  Kaseman,  a  stockholder,  purchased  $60,- 
000,  of  the  obligations  of  the  company  and  was  anxious 
^  to  obtain  the  title  to  the  property  because  of  his  owner- 
ship of  adjacent  property.  His  motive  was  entirely  im- 
material. Department  Store  Co.  v.  Gauss-Langenberg 
Hat  Co.,  17  N.  M.  121,  125  Pac.  614.  No  badge  of  fraud 
is  shown  by  the  circumstances,  nor  do  we  find  anything 
in  the  evidence  which  indicates  that  the  sale  was  not 
fairly  conducted  and  the  property  sold  for  the  best  price 
obtainable. 

[6]   The  plaintiffs  in  error  contend  that  the  court 
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should  have  restored  the  property  to  the  corporation  and 
permitted  it  to  refinance  itself  and  carry  on  its  business 
without  stripping  it  of  its  tangible  assets.  There  wa^  a 
mortgage  upon  the  corporate  property,  and  plaintiffs  in 
error  say  that  there  was  suflScient  money  in  the  hands 
of  the  receiver  to  permit  of  the  payment  of  that  mort- 
gage. The  theory  advanced  then  is  that  with  the  mort- 
gage discharged  the  corporation  would  have  been  able, 
had  the  property  been  turned  back  to  it,  to  remortgage 
the  property  and  thus  obtain  sufficient  capital  to  enable 
it  to  discharge  all  of  its  debts  and  resume  its  business. 

After  a  corporation  is  placed  in  the  hands  of  a  re- 
ceiver, the  statute  anticipates  its  subsequent  resumption 
of  business,  or  its  dissolution.  Sections  960  and  961  are 
the  only  sections  dealing  with  this  subject.  Section  960 
provides  that,  when  it  appears  that  the  debts  of  the 
corporation  have  been  paid  *'or  provided  for''  and  suf- 
ficient capital  remains  or  can  be  obtained  by  contribution 
to  enable  the  corporation  to  resume  its  business,  the  court 
may  **in  its  discretion,''  **a  proper  case  being  shown" 
reconvey  the  property  *  *  to  the  corporation ' ' ;  but  where 
such  reconveyance  is  not  directed  the  court  may  dissolve 
the  corporation.  Section  961  provides  that  whenever  a 
** majority  in  interest  of  the  stockholders"  have  agreed 
upon  a  plan  for  reorganization,  upon  reconveyance  of 
the  corporate  property,  the  corporation  may  mortgage 
its  property  to  obtain  such  amount  as  may  be  necessary 
for  reorganization  purposes.  It  will  be  noted  that  as  a 
condition  precedent  to  the  reconveyance  of  the  property 
to  the  corporation,  .the  debts  of  the  corporation  must  have 
been  paid  or  *' provided  for."  In  the  late  New  Jersey 
case  of  Bull  v.  International  Power  Co.,  87  N.  J.  Eq.  1, 
99  Atl.  Ill,  a  section  identical  with  that  under  considera- 
tion was  construed  by  the  court  to  mean  that  the  prop- 
ty  should  not  be  reconveyed  unless  the  defcts  have  been 
paid  or  *' actual  payment  provided  for."  The  trial  court 
found  that  the  '*  objectors,  at  no  time  have  shown  them- 
selves ready,  able,  and  willing  to  pay  the  debts  of  said 
insolvent  corporation  so  that  the  property  thereof  might 
be  taken  out  of  the  hands  of  the  receiver  and  turned 
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back  to  the  corporation."  We  find  no  evidence  in  the 
record  sufficient  to  overthrow  this  finding.  The  sale 
w&s  made  necessary  in  order  to  liquidate  the  indebted- 
ness of  the  corporation  and  the  court  properly  ordered  it. 

[7]  The  record  discloses  that  George  A.  Kaseman 
purchased  the  claims  of  Case  and  Conklin  against  the 
corporation  after  it  was  in  the  receiver's  hands,  and  as 
part  of  that  purchase  and  agreement  received  from  Case 
and  Conklin  60,000  shares  of  the  corporation  stx)ck. 
These  shares  were  sold  to  Case  and  Conklin  originally 
at  50  per  cent,  of  their  par  value,  evidently  because  the 
company  needed  the  money  at  once  and  could  not  make 
a  sale  for  a  better  price.  Case  and  Conklin  were  not 
original  subscribers  to  the  capital  stock.  The  company 
was  organized  in  either  1913  or  1914,  and  Case  and 
Conklin  purchased  the  shares  in  1915.  Plaintiffs  in  error 
contend  that  the  court  should  have  compelled  Kaseman 
to  pay  into  court  $30,000,  which  constitutes  50  per  cent, 
of  the  par  value  of  the  shares  purchased  from  Case  and 
Conklin  and  the  amount  Case  and  Conklin  left  remain- 
ing unpaid  on  the  shares  purchased  by  them.  The  theory 
of  this  proposition,  viewed  from  the  standpoint  of  plain- 
tiffs in  error,  as  we  understand  it,  is  that,  had  the  court 
so  ordered,  the  sale  would  have  been  unnecessary,  be- 
cause the  $30,000  thus  obtained,  plus  the  money  in  the 
treasury,  would  have  been  sufficient  to  satisfy  all  in- 
debtedness against  the  insolvent  corporation,  and  the 
property  might  well  then  have  been  restored  to  the  cor- 
poration. 

It  will  be  noted  that  this  proposition  was  not  urged 
by  creditors  in  a  creditors'  bill,  nor  by  the  receiver,  nor 
in  any  other  of  the  ways  usual  if  not  essential,  but  it  is 
made  by  stockholders  of  the  insolvent  corporation  as  a 
reason  why  the  court  erred  in  confirming  the  sale. 

Nor  do  counsel  brief  the  proposition  by  showing  that 
<!^ase  and  Conklin  themselves,  had  they  not  made  transfer 
of  the  said  shares,  would  have  been  liable  to  the  corpora- 
tion, receiver,  or  creditors  of  the  insolvent  corporation. 
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Nor  is  any  mention  made  by  counsel  that,  Case  and 
Conklin  being  liable,  Kaseman  legally  stepped  into-  their 
shoes  upon  the  transfer  of  their. certificates  to  him,  and 
became  liable  on  the  doctrine  of  notice,  actual  or  con- 
structive. 

The  receiver  applied  to  the  court  for  permission  to 
sell  the  property,  and  the  necessity  of  sale  was  then  de- 
termined. The  proper  time  to  raise  the  objection  now 
under  discussion  was  then;  not  after  permission  had 
been  obtained,  notice  of  sale  given,  and  sale  thereunder 
had.  But  a  more  important  reason  exists  for  our  con- 
clusion on  this  proposition.  The  sale  was  in  legal  effect 
by  the  court  itself  through  its  officer,  the  receiver.  In 
such  cases  the  court  may  confirm  or  refuse  to  confirm 
the  sale  in  the  exercise  of  judicial  discretion,  23  R.  C.  L. 
p.  99  **  Receivers. "  Unless  there  is  a  manifest  or  gross 
abuse  of  that  discretion  the  action  of  the  trial  court  will 
not  be  disturbed.  Chase  v.  Fisher,  239  Pa.  545,  86  Atla. 
1094.  This  follows  the  general  rule  with  respect  to  the 
review  of  discretionary  action  of  trial  courts,  so  often 
adverted  to  by  us. 

Because  of  the  application  of  the  foregoing  doctrine, 
we  shall  forego  discussing  the  real  merits  of  the  conten- 
tion ;  the  facts  not  showing  any  abuse  of  discretion  what- 
ever on  the  part  of  the  trial  court.  To  the  contrary,  the 
facts  disclose  a  real  necessity  for  the  sale  and  its  con- 
firmation by  the  court. 

The  judgment  of  the  trial  court  will  therefore  be  af- 
firmed, and  it  is  so  ordered. 

Roberts,  J.,  concurs. 

Raynolds,  J.,  did  not  participate. 


Ex  parte  BUSTILLOS  et  al. 

[No.  2559.     Dec.  28,  1920.] 
SYLT.ABUS  BY  THE  COURT. 
1.     The  pardoning  power  in  America,  both  in  the  federal 
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and  state  grovernmenta,  is  not,  as  it  is  in  Great  Britain,  an  at- 
tribute of  the  executive  departments,  but  it  is  a  power  which 
exists  only  because  it  is  granted  by  the  people,  either  by  con- 
stitutional or  statutory  provision.  P.  458 

2.  This  power,  in  this  Jurisdiction,  is  conferred  by  section 
6,  art.  5,  of  the  state  Constitution  upon  the  Governor,  and  the 
ultimate  power  therein  granted  is  absolute,  subject  only  to 
such  regulations  as  may  be  prescribed  by  law.  P.  459 

3.  Section  5087,  Code  1915,  was  not  "in  force"  at  the  time 
we  came  into  statehood,  and  was  not  carried  forward  as  a  part 
of  the  law  of  the  state  by  the  provisions  of  section  4,  art.  22, 
of  the  Constitution,  which  did  carry  forward,  as  the  laws  of 
the  state,  all  the  laws  **in  force"  in  the  territory  at  the  time 
we  came  into  statehood.  P.  460 

4.  By  the  adoption  of  the  Code  3  916,  section  5087  thereof 
was  enacted  and  became  a  part  of  the  laws  of  the  state.  P.  463 

5.  Section  5087,  Code  1915,  taken  as  a  whole,  is  a  clear  in- 
vasion of  the  Governor's  powpr  of  pardon  as  granted  by  the 
Constitution,  and  for  that  reason  is  unconstitutional  and  in- 
operative P.  465 

6.  No  portion  of  section  5087,  Code  1915,  can  be  allowed  to 
stand;  the  provisions  therein  which  are  not  objectionable  not 
being  severable  under  proper  construction  from  those  which 
are  objectionable.  P.  466 

7.  The  provisions  of  section  6  of  article  5  of  the  Constitu- 
tion are  self -executing,  and  require  no  legrislative  action  to  en- 
able the  Govenor  to  exercise  his  power  of  pardon.  P.  467 

8.  A  person  in  the  custody  of  one  authority  or  court  has 
no  legal  interest  in  the  question  as  to  whether  another  author- 
ity or  court  has  the  right  to  arrest  him.  Such  a  question  con- 
cerns only  the  two  opposing  authorities  or  courts.  P.  467 

9.  Where  the  superintendent  of  the  penitentiary  has  been 
enjoined  from  releasing  prisoners  pardoned  by  the  Ooverior, 
such  persons  are  not  legally  interested  ih  the  question  as  to 
whether  the  superintendent  has  violated  the  injunction  in  al- 
lowing them  to  be  arrested  for  another  crime.  The  question 
in  such  a  case  is  between  the  superintendent  and  the  court 
which  issued  the  injunction.  P.  469 

Application  by  Ramon  Bustillos  and  others  for  a  writ 
of  habeas  corpus.  Writ  discharged,  and  petitioners  re- 
manded to  custody. 

Rknehan  &  Gilbert  and  Nicholas  D.  Meyer,  all  of 
Santa  Fe,  for  petitioners. 
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The  restraining  order  of  the  district  court  is  ineffec- 
tive insofar  as  it  attempts  to  affect  petitions. 

A.  Because  Edward  Safford  was  not  a  proper  party 
plaintiff.  Peeples  v.  Byrd,  98  Ga.  693;  Birmingham  v. 
Cheetham,  19  Wash.  659;  Givens  v.  McElroy,  79  Mo. 
App.  671;  School  District  v.  Shaddock,  25  Kans.  467; 
Mechem,  Public  Officers,  Sees.  954-987-988. 

B.  Because  the  petitioners  were  not  parties  to  the 
suit.  State  v.  Anderson,  5  Kans.  90 ;  Jeffries  v.  Nation, 
65  Pac.  226 ;  Walker  v.  Cambern,  47  Pac.  980 ;  Case  v. 
Minot,  158  Mass.  577. 

The  validity  of  the  pardons  could  not  be  attacked  on 
habeas  corpus,  where  that  invalidity  did  not  appear  on 
their  face,  for  the  reason  that  such  an  invalidity  is  not 
the  subject  of  collateral  attack,  but  can  only  be  raised 
in  a  direct  proceeding  in  the  nature  of  scire  facias. 
Knapp  V.  Thomas,  39  Oh.  St.  385;  In  re  Bndymoin,  8 
How.  Prac.  478 ;  Ty.  v.  Richardson,  9  Okla.  589. 

Section  5087,  Codif.  1915,  was  invalid  when  originally 
enacted  because  in  contravention  with  the  organic  act. 

Governor's  power  to  pardon,  Sec.  3,  Organic  Act. 
Limitation  on  legislative  power,  Sec.  7,  Organic  Act. 

Attempted  legislation  in  contravention  of  Sec.  7, 
supra,  void  from  inception,  no  matter  when  declared 
void  by  the  courts.  In  re  Attorney  General,  2  N.  M.  49 ; 
Terr.  .v.  Richardson,  9  Okl.  579;  In  re  Moore,  4  Wyo. 

103. 

* 

Said  section  being  unenforceable,  the  same  was  not 
affected  by  the  adoption  of  our  constitution.  Art.  XX, 
Sec.  4,  N.  M.  Const. 

Even  though  the  statute  had  ** remained  in  force"  un- 
der Art.  XX,  Sec.  4,  N.  M.  Const.,  the  removal  of  the 
prohibition  in  the  organic  act  would  not  give  any  validity 
to  the  act,  the  continuation  in  force  by  the  constitution 
not  being  a  reenactment.  1  Sutherland,  Stat.  Const, 
p.  176,  Sees.  107-108 ;  Jones  v.  McKaskill,  112  Ga.  453 ; 
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Erie  v.  Brady,  150  Pa.  St.  462 ;  Norton  v.  Shelly,  118 
U.  S.  425. 

Sec.  5087  not  reenacted  by  the  Codification  of  1915. 

A.  It  was  an  ** existing  statute,'*  even  though  un- 
enforceable, and  therefore,  by  the  terms  of  the  codifica- 
tion was  not  reenacted.  Par.  2,  Repealing  and  Saving 
Clause,  Cod.  p.  1665. 

B.  It  was  not  the  intention  of  the  legislature  to  enact 
any  new  legislation.    Preface  to  Cod.  1915,  p.  4. 

Even  if  the  legislature  had  intended  to  reenact  Sec. 
5087  it  would  be  unconstitutional. 

A.  Because  its  purpose  is  not  expressed  in  the  title, 
**An  Act  to  Codify  the  Laws  of  the  State  of  New 
Mexico.-''  The  subject  of  all  bills  must  be  expressed  in 
their  title,  even  when  the  bill  is  a  codification.  Sec.  16, 
Art.  IV,  Const,  of  N.  M. 

B.  Because  it  would  be  an  attempt  to  abrogate  the 
pardoning  power  under  the  guise  of  regulation.  Rich- 
ardson V.  Chamberlain,  104  Mich.  436;  Ex  parte  Hunt, 
10  Ark.  284 ;  Ex  parte  Reno,  66  Mo.  266. 

The  provisions  of  the  section  that  **all  applications 
for  pardon  *.  •  •  shall  be  first  submitted  to  the 
Board  of  Penitentiary  Commissioners,  can  not  stand  as 
a  separable  provision  of  the  act,  for  that  provision  is 
only  incidental  to  the  unconstitutional  provisi9n  limit- 
ing the  right  to  grant  pardons  to  cases  where  recommen- 
dations have  been  made  by  the  board,  and  merely  furn- 
ishes a  procedure  for  carrying  that  unconstitutional  pro- 
vision into  effect.  1  Sutherland  Statutory  Const.,  Sec. 
301-304-305 ;  Randolph  v.  Builders,  etc.,  106  Ala.  501 ; 
Ex  parte  Towles,  48  Tex.  413 ;  State  v.  McClintock,  35 
La.  Rep.  140;  Ex  parte  Wells,  21  Fla.  218;  Hince  v. 
People,  92  111.  406. 

Even  if  that  provision  relative  to  the  application  for 
pardons  were  valid,  the  failure  to  follow  its  provisions 
would  not  invalidate  the  pardons.  In  re  Edymoin,  8 
How.  Prac.  478 ;  In  re  pardoning  power,  85  Me.  549. 


/ 
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There  are  two  indispensable  conditions  for  the  severa- 
bility of  statutes  in  order  that  the  constitutional  part 
may  be  separated  from  the  unconstitutional  part  and 
stand,  one  of  which  is  that  the  two  parts  may  be  read 
and  stand  by  themselves,  and  that  the  unconstitutional 
part  is  not  so  connected  with  the  general  scope  of  the 
laws  as  to  make  it  impossible,  if  it  is  stricken  out,  to  give 
effect  to  the  apparent  intention  of  the  legislature  in  en- 
acting it.  Poindexter  v.  Greenhow,  114  U.  S.  270;  Bald- 
win V.  Franks,  120  U.  S.  679 ;  Allen  v.  Louisiana,  103 
U.  S.  80;  U.  S.  V.  Reese,  92  U.  S.  214;  The  Trademark 
cases,  100  U.  S.  82 ;  U.  S.  v.  Harris,  106  U.  S.  629 ;  The 
Virginia  coupon  cases,  Poindexter  v.  Greenhow,  114  U. 
S.  270;  Sprague  v.  Thompson,  118  U.  S.  90;  The  Income 
tax  cases,  Pollock  v.  Farmers  Loan  &  Trust  Co.,  158 
U.  S.  601 ;  Cella  Com.  Co.  v.  Bollinger,  147  U.  S.  423 ; 
State  V.  Brooken,  19  N.  M.  404. 

O.  0.  AsKREN,  Attorney  General,  and  H.  S.  Bowman^ 
Assistant  Attorney  General,  for  the  State. 

Section  5087,  Code  1915,  was  Section  53,  Ch.  76  of 
the  Laws  of  1889,  and  at  the  time  of  its  passage  was  in- 
valid by  virtue  of  the  provision  in  the  Organic  Act  vest- 
ing unlimited  and  unrestricted  power  in  the  Governor 
of  the  Territory  to  grant  pardons.  20  R.  C.  L.,  540, 
Sec.  22 ;  Fite  v.  State,  114  Tenn.  646,  88  S.  W.  941 ;  4 
Annotated  Caces,  1108;  L.  L.  R.  A.  (N.  S.)  520;  Note 
to  111  A.  S.  R.  108 ;  Ritch  v.  Chamberlain,  104  Mich. 
436;  62  N.  W.  584;  27  L.  R.  A.  573;  In  re  Ridley,  3 
Okl.  Crim.  350,  106  Pac.  549,  26  L.  R.  A.  (N.  S.)  110; 
In  re  Moore,  31,  p.  980,  4  Wyo.  98 ;  Territory  of  Okla- 
homa V.  Richardson,  9  Okl.  579;  State  v.  Jenkins,  54 
Pac.  765  (Wash.)  10  Ark.  284. 

Section  5087,  being  void  because  in  conflict  with  Sec- 
tion 3  of  the  Organic  Act  of  the  Territory,  not  an  ex- 
isting law,  and  therefore  not  continued  in  the  Code  by 
the  repealing  and  saving  clause. 

Section  5087  not  enacted  as  new  legislation  by  the 
Code.     2   Lewis'   Sutherland   Statutory   Construction, 
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(2d  Ed.),  Sees.  450  and  451 ;  Robertson  v.  State,  70  Tex. 
Cr.  R.  307,  159  S.  W.  713 ;  Lyon  v.  Ogden,  85  Me.  374 ; 
27  Atl.  258 ;  Hooper  v.  Creager,  84  Md.  195 ;  35  All.  967 ; 
35  L.  R.  A.  202;  Lewis  v.  Dunne,  (Col.)  55  L.  R.  A.  833 
and  note;  Bassett  v.  U.  S.,  137  W.  S.  506,  34  L.  Ed. 
762;  Mobile  &  0.  R.  Co.  v.  Weiner,  49  Wis.  725,  39. 

Section  5087  void  and  ineffectual  from  the  time  of  its 
attempted  enactment.  Cooley  Const.  Lim,  227 ;  State  v. 
Tufly,  20  Nev.  427. 

Power  to  pardon  not  to  be  restricted  or  limited  by  a 
provision  for  reflation  by  law.  In  re  Edymoirs,  8  How- 
ard's  Pr.  478;  Ex  parte  Ridley,  supra;  Pinley  v. 
Heinza,  27  Mont.  107 ;  69  Pac.  829,  32. 

Sec.  6,  Art.  V,  of  the  Constitution  self  executing. 
Woodward  v.  Mendock,  124  Ind.-  439,  42 ;  Ex  parte  Rid- 
ley, supra. 

Catron  &  Catron,  Amicus  curiae. 

Has  the  Governor  of  the  State  of  New  Mexico  the  ab- 
solute power  of  pardon,  or  is  the  power  restricted  or 
limited  by  Article  5,  Section  6,  State  Constitution,  and 
Section  5087,  Code  1915?  Section  3,  Organic  Act,  Sec. 
3542,  C.  L.  1897. 

If  we  consider  from  an  historical  standpoint  generally 
the  question  of  pardons,  we  find  that  the  pardoning 
power  was  inherent  in  the  crown;  that  in  the  United 
States,  when  established  as  a  republic,  there  being  no 
king,  all  of  the  inherent  powers  formerly  in  England 
vested  in  the  king,  vested  in  the  people  of  the  United 
States.  Thus  we  find  that  the  pardoning  power  in  the 
United  States  is  inherent  in  neither  the  executive,  legis- 
lative or  judicial  branches  of  the  Government,  but  solely 
in  the  people,  and  there  remains  and  resides  until  the 
people  by  constitutional  grant  divest  themselves  of  this 
power  and  vest  it  in  one  or  more  of  the  branches  of  the 
government,  that  is,  the  executive,  legislative  or  judicial. 

Section  5087,  1915  Codification  of  New  Mexico,  is  in 
force  regardless  of  whether  it  be  considered  a  continua- 
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tion  of  an  existing  statute  or  an  enactment  of  new  legis- 
lation. Art.  22,  Sec.  4,  State  Const;  Saving  Clause, 
Code  1915;  Art.  5,  Sec.  6,  State  Const. 

The  provision  of  our  Constitution  clearly  would  not  be 
self-executing  for  the  legislature,  under  the  terms  of 
the  Constitution,  must  act  before  the  Governor  acquires 
any  rights,  and  having  failed  to  act,  no  power  has  passed. 

In  the  case  of  Delgado  v.  Romero,  17  N.  M.  81-86,  we 
find  the  following  rule  as  to  self-executing  provisions  of 
a  constitution : 

"A  constitutional  provision  may  be  said  to  be  self-executingr 
if  it  suppHes  a  sufficient  rule  by  means  of  which  the  risht 
given  may  be  enjoyed  or  protected,  or  the  duty  imposed  may 
be  enforced." 

OPINION  OF  THE  COURT. 

PARKER,  C.  J.  The  petitioners  in  this  proceeding 
are  persons  commonly  known  and  designated  as  ''the 
Villistas.''  They  derived  this  designation  from  the  com- 
monly reputed  fact  that  they  were  members  of  a  ma- 
rauding band  of  Mexicans,  who,  under  the  leadership  of 
one  Francisco  Villa,  the  notorious  bandit  of  Mexico, 
crossed  the  international  boundary  line  on  March  9, 
1916,  and  attacked  the  town  of  Columbus,  in  Luna 
county,  in  this  state,  and  killed  a  number  of  our  citizens 
without  any  conceivable  cause  or  provocation.  Had  the 
petitioners  been  members  of  the  army  of  any  recognized 
government  in  Mexico,  the  episode  would  undoubtedly 
have*  furnished  ample  ground  for  war  with  our  neigh- 
boring republic.  They  were,  however,  according  to  cur- 
rent historical  report,  members  of  a  company  of  bandits, 
under  the  leadership  of  Villa,  and  as  such  were  entitled 
to  none  of  the  considerations  or  protection  from  criminal 
prasecutions  accorded  to  members  of  a  recognized  mili- 
tary organization. 

The  petitioners  and  their  associates,  after  their  das- 
tardly attack,  retreated  into  Mexico,  and  were  pursued 
by  our  troops  under  the  command  of  Gen.  Pershing,  and 
were  there  captured  and  returned  into  the  United  States. 
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They  were  indicted  for  the  crime  of  murder  in  Luna 
county,  and  all  but  one  of  them  pleaded  guilty  to  murder 
in  the  second  degree  and  received  life  sentences  in  the 
penitentiary.  One  of  the  petitioners  was  tried  and  con- 
victed of  murder  in  the  fir&t  degree  and  sentenced  to 
death,  but  his  sentence  was  subsequently  commuted  to 
life  imprisonment.  All  of  the  petitioners  were  confined 
in  the  penitentiary  at  Santa  Fe  under  their  respective 
sentences,  until  on  November  22d,  1920,  Hon.  0.  A.  Ijar- 
razolo,  governor  of  the  state,  issued  to  each  of  them  an 
unconditional  pardon  for  their  said  crimes.  On  Novem- 
ber 24,  1920,  there  was  filed  in  the  district  court  of  the 
first  judicial  district,  sitting  in  and  for  Santa  Fe  county, 
a  complaint  for  an  injunction  against  the  superintendent 
of  the  penitentiary  restraining  him  from  liberating  the 
petitioners  by  reason  of  the  said  pardons.  That  cause 
came  on  for  hearing  on  the  6th  day  of  December  and 
resulted  in  a  judgment  restraining  said  superintendent 
of  the  penitentiary  from  releasing  or  discharging  the  pe- 
titioners until  after  the  applications  for  pardons  shall 
have  been  submitted  to  the  board  of  penitentiary  com- 
missioners, and  until  said  commissioners  shall  have  rec- 
ommended their  pardons  to  the  Governor,  and  until  the 
Governor  shall  have  weighed  and  considered  such  rec- 
ommendation and  shall  have  thereafter  granted  the  par- 
dons to  the  petitioners.  From  this  judgment  an  appeal 
has  been  allowed  to  this  court,  but  the  case  is  not  before 
us  for  consideration,  the  record  not  having  been  per- 
fected in  this  court.  After  the  issuance  of  said  pardons, 
the  Governor  left  the  state,  and  the  Lieutenant  Governor, 
Hon.  Benjamin  F.  Pankey,  acting  as  Governor,  orderea 
the  superintendent  of  the  penitentiary  to  hold  the  said 
prisoners  until  further  orders  of  the  executive  of  the 
^state,  or  of  the  courts. 

The  petition  for  the  writ  recites  upon  information 
and  belief  that  the  superintendent  of  the  penitentiary 
was  refusing  to  give  the  petitioners  their  liberty  on  ac- 
count of  the  decree  in  the  injunction  suit.  The  return 
to  the  writ  recites  that  the  petitioners  are  held  and  re- 
strained of  their  liberty  by  reason  of  commitments  is- 
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sued  by  the  district  court  of  Luna  county  in  pursuance 
of  the  sentence  of  the  court  as  to  all  of  the  petitioners 
except  one,  and  as  to  him  by  virtue  of  an  executive  order 
commuting  his  sentence  from  that  of  death  to  life  im- 
prisonment. It  further  justifies  the  restraint  by  virtue 
of  the  injunction  order.  It  further  attacks  the  validity 
of  the  pardons  upon  the  ground  that  the  Governor  has 
no  power  to  pardon,  except  with  the  concurrence  of  the 
board  of  penitentiary  commissioners.  It  further  justifies 
the  restraint  of  the  petitioners  by  reason  of  the  execu- 
tive order  of  Hon.  Benjamin  F.  Pankey,  as  acting  Gov- 
ernor. It  further  justifies  the  restraint  of  the  petitioners 
by  virtue  of  a  certain  order  for  safe-keeping  of  the  peti- 
tioners, which  wa«  delivered  to  the  superintendent  of 
the  penitentiary  by  the  sheriff  of  Luna  county,  said 
sheriff  having  arrested  said  prisoners  on  the  charge  ol 
murder  of  a  person  other  than  that  fpr  which  the  peti- 
tioners were  convicted  and  imprisoned,  said  charge  being 
still  pending  in  the  county  of  Luna  undisposed  of. 

The  petitioners  answered  the  return  to  the  writ,  most 
of  which  answer  consists  of  conclusions  of  law,  but  they 
admit  the  service  of  the  new  warrants  upon  them  by 
the  sheriff  of  Luna  county,  and  that  the  sheriff  has  com- 
mitted them  to  the  custody  of  the  superintendent  of  the 
penitentiary  for  safe-keeping,  but  they  deny  the  power 
of  the  sheriff  so  to  do.' 

•  The  case  was  very  carefully  and  ably  argued  from  all 
standpoints  and  submitted  to  the  court.  On  account  of 
the  importance  of  discussing  the  executive  power  of 
pardon  under  the  Constitution,  the  case  deserves  ex- 
tended examination,  which  has  been  given  by  us  with 
the  result  as  appears  following : 

[1]  A  brief  examination  of  the  law  of  pardon,  with 
reference  to  its  origin  and  character,  would  seem  not  to 
be  undesirable.  At  common  law  in  England,  whence 
comes  largely  our  principles  of  government,  the  power 
to  pardon  was  vested  in  the  king.  It  was  a  sovereign 
right  and  an  attribute  of  the  crown.  The  king,  in  his 
coronation  oath,  promised  to  execute  justice  with  mercy. 
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4  Black.  Com.  396,  20  R.  C.  L.  *'Fardon,  etc./'  §§  5,  24; 
Ex  parte  Wells,  18  How.  307,  15  L.  Ed.  421. 

Without  such  a  power  reposed  in  some  officer  or  body, 
no  government  in  this  day  and  age  could  be  considered 
as  politically  moral.  By  this  power  the  unfortunate  de- 
fendant may  make  his  last  appeal,  sometimes  with  partial 
and  sometimes  with  complete  success.  It  is  necessary 
that  this  be  so  to  meet  the  requirements  of  modern  and 
enlightened  civilization,  as  there  may  be  at  times  circum- 
stances which  ought  to  be  controlling,  but  which  the 
strict  law  will  not  recognize. 

The  power  of  pardon  in  England  was  not  an  unre- 
stricted power.  Many  statutes  were  there  enacted  re- 
stricting and  regulating  the  exercise^  of  the  power.  See 
4  Black.  Com.  pp.  398,  399;  Ex  parte  Wells,  18  How. 
307,  15  L,  Ed.  421,  where  most  of  the  limitations  on  the 
power  in  England  are  enumerated. 

In  this  country,  however,  while  the  power  is  present 
under  both  the  federal  and  state  governments,  it  is  not 
an  inherent  attribute  of  the  executive  department,  but 
rests  solely  in  a  grant  by  the  people.  20  R.  C.  L.  ''Par- 
don, etc.,"  §  24;  Laird  v.  Sims,  16  Ariz.  521,  147  Pac. 
738,  L.  R.  A.  1915F,  519.  This  proposition  is  fundar 
mental  and  in  consonance  of  the  general  principle  that 
in  America  the  sovereignty  resides  in  the  people,  and 
all  governmental  power  is  a  result  of  a  grant  from  thenk 

[2]  The  pardoning  power  in  this  country  is  usually, 
if  not  universally,  conferred  by  constitutional  provisions, 
and  it  is  usually  conferred  upon  the  Governors  of  the 
respective  states,  unrestrained  by  any  direct  limitations 
of  law.  The  head  of  the  executive  department  is  be- 
lieved by  the  American  people  to  be  generally  so  self- 
restrained,  so  imbued  with  patriotism,  so  conscious  of 
the  responsibilities  of  his  high  oflBce,  that  he  will  never 
abuse  the  power  and  will  always  exercise  the  same  in 
the  interests  of  the  state  as  a  whole,  to  the  exclusion 
of  all  sordid,  personal,  political,  or  other  ulterior  mo- 
tives.    This  is  as  it  should  be.     Public  officers,  to  be 
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strong  and  effective,  must  have  power  and  responsibility. 
If  their  activities  are  sa  circumscribed  by  restrictions 
as  to  prevent  all  initiative  and  independence,  their  power 
for  good  in  behalf  of  the  people  will  be  greatly  mini- 
mized. They  may  sometimes  go  astray ;  but  the  damage 
thereby  to  the  state  will  be  negligible,  compared  to  the 
damage  resulting  from  weak  and  dwarfed  public  service. 
In  this  jurisdiction  the  pardoning  power  is  conferred 
upon  the  Governor  in  the  following  language : 

''Subject  to  such  regrulations  as  may  be  prescribed  by  law, 
the  Governor  shall  have  power  to  grrant  reprieves  and  par- 
dons, after  conviction  for  all  offenses  except  treason  and  in 
cases  of  impeachment,"     Article  5,  8  6,  State  Const. 

Under  this  provision,  there  is  a  plain  and  clear  grant 
of  the  pardoning  power.  There  may  be  regulations  by 
law  of  the  manner  of  its  exercise,  but  the  ultimate  power 
and  right  to  pardon  is  granted,  unrestrained  by  any 
consideration  other  than  the  conscience  and  wisdom  and 
the  sense  of  public  duty  of  the  Governor.  No  other 
board  or  person  is  to  be  consulted,  nor  is  their  approval 
to  be  obtained.  The  decision  rests  solely  with  the 
executive. 

Many  of  the  state  Constitutions  have  similar  pro- 
visions, expressed  in  somewhat  varying  terms.  But  the 
general  trend  of  opinion  of  the  people,  as  expressed  in 
the  various  Constitutions,  is  the  same  as  here. 

Just  what  regulations  might  be  provided  governing 
the  exercise  of  the  power  it  would  be  improper  for  us 
to  attempt  at  this  time  to  enumerate.  But  that  the 
exercise  of  the  power  may  be  regulated  by  law  is  not  to 
be  questioned,  so  long  as  the  prescribed  regulation  does 
not  impair  the  ultimate  power  granted. 

[3]  It  is  argued  that  we  have  regulations  prescribed 
by  law  for  the  exercise  of  the  power  which  have  been 
ignored  or  violated  by  the  Governor  in  this  instance, 
rendering  the  pardons  invalid  and  of  no  effect.  We 
have  a  provision  on  this  subject  which  is  codified  as 
section  5087,  Code  1915,  and  is  as  follows: 
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"All  applications  for  the  pardon  or  commutati9n  of  any 
sentence  of  any  convict  confined  in  the  penitentiary  shall  be 
first  submitted  to  the  board  of  penitentiary  commissioners, 
with  all  the  facts  connected  with  the  conviction  and  sentence 
of  such  convicts,  and  any  such  other  facts  as  may  be  thougrht 
proper,  and  said  board  of  penitentiary  commissioners  shall 
examine  into  the  same  and  make  such  recommendation  on  the 
same  as  to  them  may  appear  proper;  but  no  convict,  who 
shall  have  been  sentenced  to  the  penitentiary,  shall  be  par~ 
doned  before  the  expiration  of  his  time,  or  have  his  time 
commuted  by  the  Governor,  unless  the  same  be  first  recom- 
mended by  the  board  of  penitentiary  commissioners,  and  it 
shall  be  the  duty  of  the  Governor  to  weigh  and  consider  all 
recommendations  for  pardon  or  commutation  made  by  said 
board,  and  if  he  finds  them  reasonably  well  founded,  to  grant 
the 'pardon  or  commutation  as  recommended,  or  such  commu- 
tation of  time  as  he  may  deem  proper." 

It  is  argued  that,  by  virtue  of  section  4,  art.  22,,  of 
the  Constitution,  section  5087,  Code  1915,  was,  in  a 
sense,  enacted  with  all  other  territorial  laws  in  force 
at  the  time.  That  section  of  the  Constitution  is  as  fol- 
lows: 

"All  laws  of  the  territory  of  New  Mexico  in  force  at  the  time 
of  its  admission  into  the  Union  as  a  state,  not  inconsistent 
with  this  Constitution,  shall  be  and  remain  in  force  as  the 
laws  of  the  state  until  they  expire  by  their  own  limitation,  or 
are  altered  or  repealed;  and  all  rights,  actions,  claims,  con- 
tracts, liabilities  and  obligations,  shall  continue  and  remain 
unaffected  by  the  change  in  the  form  of  government." 

It  will  be  necessary  in  this  connection  to  examine  the 
history  of  section  5087.  It  appears  that  this  section 
was  section  53  of  chapter  76,  Laws  1889.  The  act  pro- 
vides for  a  board  of  penitentiary  commissioners,  makes 
detailed  provision  for  the  maintenance,  government,  and 
police  of  the  penitentiary^,  good  time  allowance  to  prison- 
ers in  case  of  nonviolation  of  the  rules  of  the  prison, 
pardon  and  restoration  to  citizenship  upon  the  com- 
pletion of  the  term  of  the  sentence,  and  other  matters, 
including  section  5087,  Code  1915. 

At  the  time  of  the  passage  of  this  act,  we  had  the 
territorial  form  of  government,  and  the  powers  of  the 
territorial  Governor  were  prescribed  by  the  act  of  Con- 
gress under  which  the  territory  was  organized.  That 
act   (9  Stat.  447,  c.  49)   was  approved  September  30, 
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1850,  and  section  3  thereof  provides,  among  other  things, 
that  the  Governor  **may  grant  pardons  for  offenses 
against  the  laws  of  said  territory,  and  reprieves  for  of- 
fenses against  the  laws  of  the  United  States,  until  the 
decision  of  the  President  can  be  made  known  thereon." 
Here  was  a  grant  of  absolute  power  of  pardon  for  of- 
fenses against  the  laws  of  the  territory,  unrestrained  by 
any  limitation  or  regulation  whatever,  and  the  act  of 
the  Legislature  of  1889  (section  5087,  Code  1915)  was 
necessarily  unconstitutional  and  inoperative  to  restrain 
the  power  of  the  Governor.  The  act  was  considered  and 
treated  as  a  dead  letter  by  all  the  departments  of  the 
territorial  government  so  long  as  that  remained  in  ex- 
istence. 

It  is  argued,  however,  that  while  the  act  may  have 
been  unconstitutional  and  inoperative,  nevertheless  it 
had  never  been  so  determined  by  any  court  of  competent 
jurisidiction,  it  had  not  been  disapproved  by  Congress, 
and  it  had  never  been  repealed,  and  consequently  it  was 
**in  force"  within  the  meaning  of  the  Constitution, 
which  continued  in  force  the  territorial  legislation. 
Without  stopping  to  discuss  the  real  nature  and  char- 
acter of  an  unconstitutional  act,  it  is  suflScient  to  say 
that,  when  a  statute  is  adjudged  to  be  unconstitutional, 
it  is  as  if  it  had  never  been.  Cooley,  Const.  Lim.  (7th 
Ed.)  p.  259.  We  are  now  determining  that  the  act  was 
unconstitutional  when  enacted  and  thereafter  during 
the  territorial  existence,  and  therefore  it  could  from  no 
standpoint  be  said  to  have  been  '*in  force'*  at  the  time 
of  the  adoption  of  the  Constitution.  A  specific  applica- 
tion of  this  reasoning  is  to  be  found  in  some  of  the  cases. 
Thus  in  Re  McFarland's  Estate,  10  Mont.  445,  26  Pac. 
185,  the  question  was  whether  certain  sections  of  the 
territorial  laws  had  been  continued  as  laws  of  the  state 
of  Montana  under  a  constitutional  provision  as  follows: 

"All  laws  enacted  by  the  Legislative  Assembly  of  the  terri- 
tory of  Montana,  and  in  force  at  the  time  the  state  shall  be 
admitted  into  the  Union  •  *  •  shall  be  and  remain  in  full 
force  as  the  laws  of  the  state,  until  altered  or  repealed,  or 
until  they  expire  by  their  own  limitation." 


462  SUPREME   COURT   OF   NEW   MEXICO 

Ex  parte  Bustillos,  26  N.  M.  450. 

The  territorial  Legislature  of  Montana  had  passed  an 
act  providing  for  an  appeal  directly  from  the  probate 
courts  of  that  state  to  the  Supreme  Court,  but  the 
Organic  Act  of  the  territory  of  Montana  provided  only 
for  an  appeal  from  the  district  courts  to  the  Supreme 
Court  of  the  territory.  The  Supreme  Court  of  Montana 
held  that  the  territorial  statute  providing  for  such  ap- 
peals was  null  and  void  as  being  in  contravention  of  the 
Organic  Act  of  that  territory,  and  that  the  same  were 
not  carried  forward  so  as  to  become  laws  of  the  state  of 
Montana  by  the  constitutional  provision  above  men- 
tioned. In  De  Lamar  v.  Dollar,  128  6a.  57,  57  S.  B. 
85,  the  question  was  as  to  whether  an  act  which  violated 
the  right  of  trial  by  jury  and  which  antagonized  the 
constitutional  guaranties  as  to  jury  trial,  was  carried 
forward  by  a  new  constitutional  provision  in  the  Con- 
stitution of  1877,  which  provided  that  all  laws  then  of 
force  in  the  state  not  inconsistent  with  the  Constitution 
and  ordinances  of  the  convention  should  remain  in  force 
until  modified  or  repealed  by  the  General  Assembly. 
The  court  said: 

"Any  law  upon  the  statute  books  -which  was  repugmant  to 
the  Constitution  of  1868  was  not  of  force  in  this  state  at  the 
date  of  the  Constitution  of  1877,  and  hence  the  provisions  in 
the  county  court  act  of  1872  above  referred  to  were  not  saved 
by  the  provision  in  the  Constitution  of  1877  preserving:  exist- 
ing laws." 

We  therefore  hold  that  section  5087,  Code  1915,  was 
not  in  force  in  the  territory  when  we  came  into  state- 
hood, and  was  consequently  not  made  a  law  of  the  state 
by  section  4,  art.  22,  of  the  Constitution. 

[4]  It  is  further  argued  that,  by  the  adoption  of  the 
Code  of  1915,  section  5087  became  a  law  of  the  state. 
The  title  of  the  act  adopting  the  Code  is:  *'An  act  to 
codify  the  laws  of  the  state  of  New  Mexico."  At  the 
conclusion  of  the  act  there  is  a  provision  interpreting 
the  act  as  follows : 

"The  provisions  of  the  foregroing  sections  taken  or  adopted 
from  existing  statutes,  shall  be  construed  as  continuations 
thereof  and  not  as  new  enactments." 
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Under  these  circumstances,  then,  the  question  is  as 
to  the  eifect  of  the  act  of  codification  upon  sections  like 
5087,  which,  as  we  have  seen,  were  inoperative  by  reason 
of  being  unconstitutional  at  the  time  of  adoption  and 
at  all  times  thereafter  until  codified  by  the  act  under 
consideration.  If  the  interpretative  provision  above  re- 
ferred to  was  absent  from  the  act,  there  could  be  no 
doubt  of  its  scope  and  meaning.  There  is  the  general 
enacting  clause  at  the  beginning  of  the  act,  and,  under 
all  rules  of  construction  and  interpretation,  every  section 
from  the  first  to  the  last  is  to  be  held  to  be  enacted  by 
the  act.  It  will  be  immaterial  as  to  the  source  of  the 
matter  included  in  the  act,  whether  coming  from  old 
statutes,  decisions  of  the  court,  or  whether  the  matter 
be  entirely  new.  11  C.  J.  p.  940;  Code,  §  1;  Lewis  v. 
Dunne  134  Cal.  291,  66  Pac.  478,  55  L.  R.  A.  833,  86  Am. 
St.  Rep.  257 ;  Central  Ga.  R.  Co.  v.  State,  104  Ga.  831, 
31  S.  E.  531,  42  L.  R.  A.  518.  In  speaking  of  the  codi- 
fication of  the  laws  of  Georgia,  the  court  said : 

"Ita  greneral  object  is  to  embody  as  nearly  as  practicable  all 
the  law  of  a  state,  from  whatever  source  derived.  When  prop- 
erly adopted  by  the  law-makingr  power  of  a  state,  it  has  the 
same  effect  as  one  greneral  act  of  the  Legrislature  containing: 
all  the  provisions  entbraced  in  the  volume  that  is  thus  adopts 
ed.  It  is  more  than  evidentiary  of  the  law;  it  is  the  law 
itself." 

See,  also,  State  v.  Barnes,  108  Minn.  230,  122  N.  W. 
11 ;  Daniel  v.  State,  114  Ga.  533,  40  S.  E.  805 ;  Bates  v. 
State,  63  Ala.  30 ;  State  v.  Towery,  143  Ala.  48,  39  South. 
309. 

The  interpretative  clause,  however,  introduces  into 
the  consideration  an  element  of  uncertainty  which  must 
be  cleared  up.  It  is  to  be  remembered  that,  as  we  have 
seen,  the  legislative  intent  was  to  enact  every  section  ap- 
pearing in  the  Code,  except,  of  course,  certain  local  and 
special  acts  which  are  compiled  for  convenience  merely. 
There  is  no  declaration  in  the  clause  that  all  the  laws 
appearing  in  the  Code  have  been  taken  or  adopted  from 
existing  statutes.  The  clause  merely  puts  forward  a  rule 
of  construction  to  the  effect  that  in  all  cases  where  pro- 
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visions  have  been  taken  or  adopted  from  an  existing 
statute  it  shall  be  construed  as  a  continuation  thereof, 
and  not  as  a  new  enactment.  This  view  is  confirmed 
by  the  further  provisions  in  the  interpretative  section 
to  the  effect  that,  in  case  of  conflict  between  sections  of 
the  Code,  resort  may  be  had  to  the  dates  of  the  passage 
of  the  original  act  from  which  such  sections  were  taken. 
So  it  appears  the  Legislature  intended  that  old  existing 
statutes  taken  or  adopted  and  enacted  into  the  Code 
should  maintain  the  same  relative  status  in  the  body  of 
the  law  of  the  state  as  when  originally  enacted,  and 
should  acquire  no  new  or  controlling  importance  by 
reason  of  their  present  enactment  into  the  section  of  the 
Code. 

In  regard  to  section  5087,  it  was  enacted  into  the  Code 
along  with  the  other  sections.  Whether  it  was  an  ex- 
isting statute"  has  been  the  subject  of  argument  in  the 
case.  While,  as  we  have  seen,  it  was  inoperative  because 
it  was  unconstitutional,  it  might  be  said  to  be  an  **  ex- 
isting statute ' '  because  it  was  enacted  by  the  Legislature 
and  had  never  been  repealed,  qualified,  or  disapproved 
by  any  controlling  authority.  In  this  sense  it  was  an 
** existing  statute''  and  was  adopted  and  enacted  into  the 
Code.  On  the  other  hand,  if  it  was  not  an  existing 
statute  by  reason  of  its  unconstitutionality,  it  was  en- 
acted into  the  Clode  as  new  matter  which,  as  we  have 
seen,  was  entirely  allowable.  In  either  event  it  became 
a  component  part  of  the  laws  of  the  state. 

[5]  We  have  then  this  situation:  A  constitutional 
grant  of  the  pardoning  power  to  the  Governor  subject 
to  regulation  by  law.  Section  5087  provides  not  only 
regulation  of  the  exercise  of  the  power,  but  imposes  a 
restriction  upon  the  power  itself.  The  section  absolutely 
prohibits  the  exercise  of  the  power  without  the  previous 
concurrence  and  recommendation  of  the  penitentiary 
commissioners.  This  is  a  plain  invasion  of  the  rights  and 
duties  of  the  executive.  It  lies  with  the  penitentiary 
commissioners  to  absolutely  nullify  the  grant  and  to  pro- 
hibit the  Governor  from  the  exercise  of  his  discretion 
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in  this  regard.  For  this  reason  the  section,  taken  as  a 
whole,  must  be  held  to  be  unconstitutional  and  inopera- 
tive. See  Exparte  Ridley,  3  Okl.  Cr.  350,  106  Pac.  549, 
26  L.  R.  A.  (N.  S.)  110;  Laird  v.  Sims,  16  Ariz.  521, 
147  Pac.  738,  L.  R.  A.  1915F,  519 ;  State  ex  rel.  Rogers 
V.  Jenkins,  20  Wash.  78,  54  Pac.  765 ;  Rich  v.  Chamber- 
lain,  104  Mich.  436,  62  N.  W.  594,  27  L.  R.  A.  573 ;  Ex 
parte  Hunt,  10  Ark.  284 ;  Knapp  v.  Thomas,  39  Ohio  St. 
377,  48  Am.  Rep.  462. 

[6]  It  was  suggested  in  argument  that  a  part  of  the 
section  might  be  valid  and  might  be  sustained,  although 
the  remainder  thereof  was  admittelly  beyond  legislative 
power.  It  is  suggested  that  the  first  part  of  the  section 
which  provides  for  the  investigation  of  applications  for 
pardons,  and  a  recommendation  thereon  by  the  peni- 
tentiary commissioners,  might  be  allowed  to  stand  as  a 
proper  regulation  of  the  exercise  of  the  executive  power. 
This  might  well  be  under  other  conditions.  We  have 
before  seen  that  the  executive  power  is,  under  the  con- 
stitutional grant,  subject  to  regulation  by  law.  But 
can  it  be  said  that  this  regulatory  provision  is  so  sepa- 
rate, distinct,  and  complete  in  itself  as  that  the  Legisla- 
ture may  be  held  to  have  intended  that  it  might  stand 
regardless  of  the  restrictive  portion  of  the  section.  Can 
it  be  said  that  the  Legislature  would  have  passed  the 
first  clause  of  the  section  without  the  last.  We  think 
not.  The  main  object  of  the  section  is  to  place  a  re- 
striction on  the  executive  power  and  to  take  from  the 
Governor  the  right  to  exercise  his  own  discretion  in 
regard  to  pardons.  The  section  consists  of  a  single  sen- 
tence, and  the  first  clause  thereof  is  designed  merely  to 
provide  the  procedure  whereby  the  penitentiary  com- 
missioners are  to  formulate  a  statement  to  the  Governor 
which  is,  or  at  least  may  be,  designed  to  inform  him  that 
he  must  not  exercise  his  constitutional  right.  Under 
such  circumstances  the  whole  section  must  be  held  to 
fail  and  be  inoperative.  Judge  Cooley  upon  this  subject 
says : 

"If  a  statute  attempts  to  accomplish  two  or  more  objects, 
and  is  void  as  to  one,  it  may  still  be  in  every  respect  com- 
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plete  and  valid  as  to  the  other.  But  if  its  purpose  is  to  ac- 
complish a  singrle  object  only,  and  some  of  its  provisions  are 
void,  the  whole  must  fail  unless  sufficient  remains  to  effect 
the  object  without  the  aid  of  the  invalid  portion.  And  if  they 
are  so  mutually  connected  with  and  dependent  on  each  other, 
as  conditions,  considerations,  or  compensations  for  each  other, 
as  to  warrant  the  belief  that  the  Legislature  intended  them 
as  a  whole,  and,  if  all  could  not  be  carried  into  effect,  the 
Legrislature  would  not  pass  the  residue  independently,  then, 
if  some  parts  are  unconstitutional,  all  the  provisions  which 
are  thus  dependent,  conditional,  or  connected  must  fall  with 
them."     Cooley,  Const.  Lim.  (7th  Ed;)  pp.  247,  248. 

See,  also,  Black,  Int.  Laws  (2d  Ed.)  p.  116;  1  Lewis' 
Sutherland,  Stat.  Con.  (2d  Ed.)  §  297;  Skagit  Co.  v. 
Stiles,  10  Wash.  388,  39  Pac.  116. 

[7]  It  is  suggested  by  counsel  that,  if  section  5087 
is  unconstitutional  and  inoperative,  there  are  no  regu- 
lations of  the  pardoning  power  provided  by  law,  and 
consequently  the  power  cannot  be  exercised;  in  other 
words,  it  is  argued  that  the  constitutional  provision  is 
not  self-executing. 

The  power  granted  is  of  such  a  nature  as  to  require 
no  regulation.  It  is  simply  a  one-man  power,  depending 
for  its  execution  upon  nothing  more  than  the  stroke  of 
the  pen  of  the  Governor.  Under  such  circumstances  the 
constitutional  provision  is  clearly  self-executing  and  re- 
quires no  Legislature  to  make  it  eflfective.  See  Delgado 
V.  Romero,  17  N.  M.  81,  124  Pac.  649,  Ann.  Cas.  1914C, 
1114 ;  Lanigan  v.  Gallup,  17  N.  M.  627,  131  Pac.  997 ; 
Woodward  v.  Murdock,  124  Ind.  439,  24  N.  E.  1047; 
Finlen  v.  Heinze,  27  Mont.  107,  69  Pae.  829,  70  Pac. 
517.    The  Indiana  case  supra  is  directly  in  point. 

[8]  As  appears  in  the  return  of  the  superintendent 
of  the  penitentiary,  he  holds  the  custody  of  the  peitioners 
by  reason  of  the  commitment  or  order  from  the  sheriff 
of  Luna  county  to  hold  them  in  the  penitentiary  for 
safe-keeping  pending  the  determination  of  indictments 
for  murder  against  them  still  pending  in  Luna  county, 
for  which  the  sheriff  has  served  warrants  of  arrest.  It 
is  argued  that  there  could  be  no  arrest  of  the  petitioners 
in  the  circumstances  in  which  they  are  situated,  because 
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they  were  being  held  by  the  superintendent  of  the  peni- 
tentiary under  their  former  commitments,  and  ther^ 
fore  the  sheriff  had  no  power  to  reduce  the  men  to  physi- 
cal custody  and  control.  The  whole  argument  is  based 
upon  a  misconception  of  the  law  in  regard  to  arrest.  It 
may  be  that  an  arrest  may  not  technically  be  effectuated 
without  securing  the  physical  custody  of  the  defendants, 
either  actual  or  constructive,  but  in  this  case,  as  appears 
from  the  return  of  the  superintendent  of  the  penitenti- 
ary, such  arrest  was  in  fact  accomplished  by  the  sheriff 
of  Luna  county.  It  is  only  where  there  is  a  conflict  of 
right  or  jurisdiction  to  the  custody  of  a  person  that  the 
question  of  the  right  of  arrest  arises.  A  person  under 
arrest  by  one  authority  has  no  legal  interest  or  right 
which  he  can  assert  against  his  arrest  by  another  au- 
thority. In  such  a  case,  if  the  authority  first  arresting 
the  person  yields  to  the  second  authority,  the  person 
concerned  has  suffered  no  legal  injury.  It  is  purely  a 
matter  of  comity  between  courts  and  authorities  and  is 
based  upon  the  doctrine  that  the  courts  or -authorities 
which  first  obtain  the  custody  of  the  prisoner  may  retain 
the  same  until  he  has  been  fully  dealt  with. 

Thus  in  U.  S.  v.  Marrin  (D.  C.)  227  Fed.  3.14,  the 
petitioner  applied  to  the  federal  court  for  release  on 
habeas  corpus  because  he  had  been  sentenced  to  the  peni- 
tentiary in  the  state  of  New  York  by  a  state  court,  and 
was  taken  by  the  federal  authorities  while  he  was  under 
parole,  but  by  the  terms  of  the  parole  he  was  not  re- 
leased from  the  custody  of  the  state  authorities,  nor  from 
the  sentence.  The  federal  authorities  removed  him  from 
the  state,  and  he  sought  his  release  on  the  same  ground 
urged  here,  that  is,  that  he  was  not  subject  to  arrest  be- 
cause he  was  serving  a  sentence  under  commitment  from 
another  court.  The  federal  court  held  that  only  the 
state  of  New  York  could  raise  the  question  of  its  juris- 
diction over  the  petitioner,  and  said: 

"The  poeitlon  of  the  United  States  here  is  that  the  doctrine 
is  applied  wholly  and  solely  out  of  the  deference  paid  by  one 
court  to  another,  and  if  that  court  which  under  the  rule  men- 
tioned would  be  accorded  full  and  free  sway  for  the  assertion 
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of  its  power  yields  to  the  exercise  of  the  jurisdiction  of  the 
other  court,  no  right  of  the  individual  defendant  concerned  is 
involved.  In  other  words,  the  court  which  has  the  possession 
of  the  person  of  a  defendant  who  is  also  subject  to  the  control 
of  another  court  will  exercise  its  power  in  accordance  with  a 
discretion  which  is  governed  in  its  exercise  by  the  rule  of 
comity,  to  which  reference  has  been  made.  This  is  the  prin- 
ciple which  has  been  heretofore  applied  in  the  case  of  the 
present  defendant,  and  which  has  sufficient  supportingr  author- 
ity in  Mahon  v.  Justice,  127  U.  S.  700,  8  Sup.  Ct.  1204,  82  L. 
Ed.  288." 

But  in  this  case  no  such  question  could  arise.  The 
petitioners  were  sentenced  to  the  penitentiary  by  the  dis- 
trict court  of  Luna  county,  and  it  was  this  same  court 
that  issued  the  warrants  for  their  subsequent  arrest.  The 
petitioners,  if  they  were  legally  confined,  were  serving 
a  sentence  under  commitment  of  the  court  which  issued 
the  subsequent  warrants,  and  that  court  had  the  power 
to  take  control  of  the  petitioners  under  the  new  war- 
rants, even  though  they  were  at  such  time  legally  serv- 
ing the  original  sentence.  If,  on  the  other  hand,  as  we 
have  held/  the  pardons  issued  to  the  petitioner  were 
valid,  then  they  were  being  illegally  held  by  the  super- 
intendent of  the  penitentiary,  and  he  was  at  liberty  to 
submit  them  at  any  time  to  the  lawful  an-est  of  the 
sheriff  of  Luna  county.  The  validity  of  the  arrests  by 
the  sheriff  is  not  iinpaired  by  reason  of  the  fact  that  the 
petitioners  were  at  the  time  restrained  illegally  of  their 
liberty  by  the  superintendent  of  the  penitentiary.  Mahon 
V.  Justice,  127  U.  S.  700,  8  Sup.  Ct.  1204,  32  L.  Ed.  283. 
See,  also,  Voorhees  on  the  Law  of  Arrest  (2d  Ed.)  §  219, 
where  the  author  says : 

"Upon  an  extradition  chargre  where  an  arrest  is  illegrally 
made  on  a  telegram,  without  a  warrant,  it  is  not  necessary 
first  to  discharge  the  prisoner  from  Illegal  custody  before  re- 
arresting him  on  a  legal  process  subsequently  Issued  in  a 
criminal  mattej:." 

[9]  It  is  argued  that  the  arrests  were  illegal  because 
of  the  injunction  restraining  the  superintendent  from 
discharging  the  petitioners  under  the  pardons.  This 
is  an  inconsistent  position  for  the  i)etitioners  to  take. 
They  first  argue  that  the  injunction  proceeding  was  void 
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and  of  no  effect  upon  them  for  the  reason^  among  others, 
that  they  were  not  parties  to  the  proceeding.  They  now 
base  their  opposition  to  the  legality  of  the  arrest  upon 
the  ground  that  the  arrest  could  not  be  effectuated  by 
reason  of  the  injunction.  It  is  clear  that  the  question 
as  to  the  validity  of  the  injunction  is  between  the  super- 
intendent of  the  penitentiary  and  the  court  which  is- 
sued it.  It  is  a  matter  of  no  concern  of  the  petitioners. 
The  injunction  did  not  bind  the  petitioners,  nor  the 
sheriff  of  Luna  county,  as  they  were  not  parties  to  the 
proceeding,  and,  if  the  superintendent  of  the  penitenti- 
ary has  violated  the  injunction  in  allowing  the  petition- 
ers to  be  arrested  by  said  sheriff,  that  is  a  matter  which 
concerns  him  and  the  court  which  issued  the  injunction 
and  no  one  else.  See  Acequia  Del  Llano  et  al.  v.  Acequia 
de  Las  Joyas,  25  N.  M.  134,  179  Pac.  235. 

From  all  of  the  foregoing  it  appears  that  the  petition- 
ers, notwithstanding  the  pardons  issued  by  the  Gov- 
ernor are  not  now  entitled  to  be  discharged  from  custody 
by  reason  of  their  subsequent  arrest  and  commitment  to 
the  custody  of  the  superintendent  of  the  penitentiary, 
and  that  the  writ  of  habeas  corpus  should  be  discharged 
and  the  petitioners  remanded  to  custody;  and  it  is  so 
ordered. 

Roberts,  J.,  and  Bratton,  D.  J.,  concur. 


STATE  V.  PARRY. 

[No.   2395.     Dec.   31.   1920.] 
SYLLABUS  BY  THE  COURT.* 

1.  The  power  to  regulate  the  order  of  precedence  in  the 
trial  of  cases  rests  in  the  discretion  of  the  trial  court,  and  the 
defendant,  in  the  absence  of  a  showing  of  diligence,  cannot 
complain  of  the  taking  up  for  trial  of  the  last  of  three  cases 
set  for  trial  on  the  same  day  instead  of  one  of  the  other  two 
cases.  P.  471 

2.  In  the  absence  of  a  showing  of  diligence  on  the  part  of 
the  defendant,  he  cannot  complain  of  the  refusal  of  the  court 
to  delay  a  trial  from  9  o'clock  a.  m.  to  2  o'clock  p.  m.,  of  the 
same  day,  to  enable  the  defendant  to  obtain  the  attendance 
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of  witnesses.  P.  472 

3.  Nonconsent  of  the  owner  to  the  kilUnsr  of  an  animal  is 
as  essential  under  section  1613,  Code  1916,  as  it  is  to  the  tak- 
ing:, stealing:  and  carrying:  away  in  larceny  at  common  law. 

P.  473 

4.  The  nonconsent  of  the  owner  to  the  larceny  or  killingr 
of  an  animal  may  in  all  cases  be  shown  by  circumstantial  evi- 
dence, and  there  is  no  rule  of  law  requiring  the  owner's  direct 
evidence  to  such  nonconsent.  P.  474 

Appeal  from  District  Court,  Luna  County;  Ryan, 
Judge. 

Emil  Parry  was  convicted  of  unlawfully  killing  neat 
cattle  belonging  to  another^  aiid  he  appeals.    Affirmed. 

Fred  Sherman,  of  Deming,  for  appellant. 

O.  0.  AsKREN,  Atty.  Gen.,  and  N.  D.  Meyer,  Asst. 
-^tty.  Gen. 

OPINION  OF  THE  COURT. 

PARKER,  C.  J.  The  appellant,  Emil  Parry,  was  in- 
dicted under  section  1613,  Code  1915,  for  the  crime  of 
unlawfully  and  knowingly  killing  one  head  of  neat  cattle, 
the  property  of  another,  and  was  convicted  and  sen- 
tenced to  a  term  in  the  penitentiary,  from  which  judg- 
ment this  appeal  is  taken. 

There  was  pending  at  that  time  two  other  cases  in 
which  the  appellant  was  jointly  indicted  with  others  for 
the  larceny  of  neat  cattle.  All  three  of  these  cases  were 
set  at  the  same  time  for  trial  on  the  same  day.  They 
were  numbered  respectively  896,  897,  and  898 ;  the  last 
numbered  case  being  the  case  at  bar. 

[1]  At  9  ct 'clock  a.  m-  on  the  day  of  trial.  May  6, 
1919,  the  trial  court  called  the  case  at  bar  for  trial. 
Counsel  for  appeUaut  objected  on  various  grounds,  to 
the  effect  that  cases  896  and  897  preceded  the  case  at 
bar  on  the  trial  docket  of  the  court;  that  he  was  pre- 
pared to  try  either  of  the  first  two  cases ;  that  he  antici- 
pated that  said  two  cases,  or  one  of  them,  would  be  first 
tried  because  of  their  positions  on  the  trial  docket ;  that 
he  was  unprepared  for  trial  in  the  case  at  bar,  for  the 
reason  that  four  witnesses  to  the  proof  of  an  alibi  for 
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appellant  were  absent,  and  that  under  the  circumstances 
he  should  not  be  forced  into  the  trial  of  the  case  at  bar. 
The  application  for  a  continuance  was  overruled,  and  ap- 
pellant assigns  error  upon  the  ruling. 

There  is  no  statutory  provision  in  this  jurisdiction 
controlling  the  discretion  of  the  court  in  determining 
the  order  of  trial  of  criminal  cases,  or  giving  to  the 
defendant  the  right  to  any  particular  order  of  prece- 
dence in  any  case.  In  the  case  at  bar  the  appellant  had 
notice  of  the  setting  of  the  case  for  trial,  and  it  was  his 
duty  to  be  prepared  for  the  same.  He  merely  speculated 
upon  what  the  action  of  the  court  might  he  as  to  the  or- 
der of  trial  of  the  three  cases.  He  indulged  in  an  un- 
warranted assumption  that  the  court  would  consider 
himself  bound  to  take  up  the  earliest  numbered  case, 
rather  than  t^e  latest  numbered  case.  His  excuse  offered 
to  the  district  court  is  merely  an  assumption  as  to  what 
course  the  court  would  take.  Under  this  state  of  facts 
the  appellant  is  entitled  to  no  relief  in  this  court. 

[2]  After  the  motion  for  a  continuance  had  been  over- 
ruled by  the  court,  the  appellant,  through  his  counsel, 
made  application  to  the  court  for  a  recess  until  2  o'clock 
in  the  afternoon  of  May  6,  1919,  the  day  of  the  trial,  in 
order  that  he  might  obtain  the  presence  of  the  said  four 
witnesses.  These  witnesses,  it  is  said  in  appellant's 
brief,  were  at  the  time  only  35  miles  from  the  court- 
house, and  the  assumption  is  made  that  the  witnesses 
could  have  been  procured  by  2  o'clock  of  that  day  had 
the  court  granted  the  request.  The  witnesses  were  not 
present,  and  did  not  testify  at  the  trial. 

It  seems,  however,  notwithstanding  the  apparent 
rather  harsh  treatment  which  the  defendant  received  at 
the  hand  of  the  court,  that  he  is  himself  alone  to  blame 
for  the  absence  of  the  witnesses.  The  record  fails  to  dis- 
close that  any  effort  whatever  was  made  by  the  appel- 
lant to  procure  the  attendance  of  the  witnesses  even  after 
he  was  advised  that  the  court  would  not  postpone  the 
trial.  If  the  witnesses,  as  stated  by  the  counsel  in  his 
brief  were  only  35  miles  from  the  courthouse  in  Luna 
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County,  their  presence  could  have  been  obtained  by 
means  of  a  messenger  and  an  automobile  by  noon  of  the 
day  of  trial.  If  it  was  important  and  vital  to  the  appel- 
lant  that  these  witnesses  testify  in  his  behalf,  he  could 
have  had  them  at  the  courthouse  in  time  to  testify  be- 
fore the  case  was  closed.  The  record  does  not  disclose 
what  hour  of  the  day  the  trial  closed,  but  it  is  a  matter 
of  common  knowledge  that  the  appellant  with  no  more 
than  ordinary  diligence  could  still  have  obtained  the 
witnesses  in  time  to  testify,  even  after  the  court  had 
refused  the  adjournment,  had  he  elected  so  to  do.  Un- 
der such  circumstances  appellant  is  not  in  a  position  to 
complain  of  the  action  of  the  court. 

[3]  At  the  close  of  the  state's  case  in  chief,  the  ap- 
pellant moved  for  a  directed  verdict  on  the  ground  of 
lack  of  proof  as  to  the  nonconsent  of  the'owner  of  the 
animal  to  its  killing  by  appellant 

There  was  no  direct  evidence  by  the  prosecution  that 
the  animal  was  killed  without  the  owner's  consent.  The 
owner  was  present  at  the  trial,  and  was  properly  circum- 
stanced to  testify  on  the  subject,  but  he  was  not  put  on 
the  stand.  The  fact  of  nonconsent  was  left  to  inference 
from  the  facts  shown.  Such  inference  was  justifiable, 
the  proofs  showing  the  killing  of  a  cow,  running  loose 
upon  the  range,  by  means  of  shooting  her.  The  statute 
(section  1613,  Code  1915}  under  which  appellant  was 
convicted  is  as  follows : 

"Any  person  who  bYibM  steal,  embezzle  or  knowingly  kill, 
sell,  dHve.  lead  or  ride  away,  or  In  any  manner  deprive  the 
o(  the  Immediate  poeaesalon  of  any  neat  cattle,  horse, 
Rheep,  goat,  awlne,  or  ass;  or  any  person  who  shall 
embezzle,  or  knowingly  kill,  sell,  drive,  lead  or  ride 
or  In  any  manner  apply  to  his  own  use  any  neat  cattle, 
mule,  goat,  sheeii.  ass.  or  swine,  the  owner  o(  which 
cnown:  or  any  person  who  shall  knowingly  purnhnso 
Hny  one  not  having  the  lawful  right  to  sell  and  dispose 
same,  any  neat  cattle,  horse,  mule,  sheep,  swine,  or  aM, 
&e  deemed  guilty  of  a  felony,  and  on  conviction  thereof 
:  court  of  competent  Jurisdiction,  shall  be  punished  by 
lonment  not  less  than  one  year  nor  more  than  f.ve  yean, 
y  a  fine  not  less  than  Hve  hundred  dollars,  nor  more 
ive  thousand  dollars,  at  tbe  discretion  of  the  court." 
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It  appears  that  nonconsent  of  the  owner  to  the  killing 
of  an  animal  is  not,  in  terms,  required  by  the  statute. 
The  offense,  by  the  terms  of  the  statute,  consists  in  know- 
ingly killing  the  animal  of  another.  There  is,  however, 
a  necessary  implication  that  the  killing  must  be  done 
without  the  owner's  consent,  because  otherwise  the  act 
would  be  entirely  lawful.  The  lack  of  consent  is  what 
renders  the  act  unlawful  under  the  statute.  In  this  re- 
spect the  offense  is  identical  with  larceny  at  common 
law. 

[4]  At  common  law  the  consent  of  the  owner  to  the 
taking  was  a  matter  of  defense,  and  nonconsent  need 
neither  be  pleaded  nor  proved.  3  Bish.  New  Crim.  Pro. 
(2d  Ed.)  §  752 A.  This  waa  necessarily  so  because  the 
words  **take,  steal  and  carry  away,"  which  characterize<l 
larceny,  necessarily  imply  a  taking  without  the  consent 
of  the  owner.  In  showing  the  taking,  stealing,  and  carry- 
ing away,  evidence  was  always  forthcoming  to  establish, 
at  least  circumstantially,  the  nonconsent  of  the  owner. 
But  a  showing  of  nonconsent  pf  the  owner  has  always 
been  necessary  in  order  to  convict  of  larceny,  because 
otherwise  no  larceny  would  be  established. 

There  is  much  diversity  of  opinion  as  to  the  kind  of 
evidence  necessary  to  establish  the  nonconsent  of  the 
owner  in  larceny.  In  an  English  case  (Rex  v.  Rogers 
[1811]  2  Gamp.  654)  it  was  held,  in  a  prosecution  for 
coursing  a  deer  without  the  consent  of  the  owner,  that 
it  was  necessary  to  call  the  owner  to  negative  consent. 
This  case,  although  it  was  afterwards  entirely  repudiated 
in  England  (1826,  Rex  v.  Haay,  2  C.  &  P.  458;  1826, 
Rex  V.  Allen,  1  Moody,  Cr.  C.  154 ;  1856,  Reg.  v.  Wood, 
Dears.  &  B.  1),  became  the  foundation,  for  the  doctrine 
put  out  by  text-writers  and  a  few  courts,  to  the  effect 
that  circumstantial  evidence  as  to  nonconsent  of  the 
owner  may  be  resorted  to  or  relied  upon  only  when  the 
direct  evidence  of  the  owner  is  not  obtainable  (Phillips 
on  Ev.  [4th  Ed.]  •eSS,  and  note;  State  v.  Osborne,  28 
Iowa,  9 ;  Bubster  v.  State,  83  Neb.  663,  50  N.  W.  953 ; 
State  V.  Morey,  2  Wis.  495,  60  Am.  Dec.  439 ;  State  v. 


474  SUPREME   COURT  OF   NEW   MEXICO 


State  V.  Parry,  26  N.  M.  470. 


Moon,  41  Wis.  684).  Mr.  Wigmore  criticizes  the  doc- 
trine, and  points  out  that  the  rule  of  preference  has  no 
proper  application  in  such  cases ;  2  Wig.  Ev.  §  1339 ;  3 
Wig.  Ev.  §  2089.  Mr.  Bishop  makes  note  of  the  above 
cases,  but  states  that  the  better  doctrine  accepts  as  ade- 
quate in  law  circumstantial  evidence  and  the  testimony 
of  witnesses  other  than  the  owner  or  possessor,  citing 
many  of  the  more  recent  cases.  3  Bish.  New  Crim.  Pro. 
(2d  Ed.)  §  752 A. 

It  is  to  be  noted  that  most  of  the  states  which  adopted 
the  fallacious  doctrine  in  their  earlier  cases  have  aban- 
doned the  same.  Thus  in  Wisconsin  it  is  now  held  that 
nonconsent  of  the  owner  may  be  shown  by  circumstan- 
tial evidence,  even  where  the  owner  is  present  and  testi- 
fies in  the  case,  but  does  not  testify  directly  to  his  lack 
of  consent.  Fowle  v.  State,  47  Wis.  545,  2  N.  W.  1133 ; 
Golonbieski  v.  State,  101  Wis.  333,  77  N.  W.  189.  So 
in  Nebraska,  Nixon  v.  State,  89  Neb.  109, 130  N.  W.  1049 ; 
Johns  V.  State,  88  Neb.  145,  129  N.  W.  247.  In  many 
of  the  states  the  same  doctrine  is  announced.  State  v. 
Bjelkstorn,  20  S.  D.  1,  104  N.  W.  481 ;  State  v.  Faulk, 
22  S.  D.  183,  161  N.  W.  72 ;  State  v.  Wong  Quong,  27 
Wash.  93,  67  Pac.  355 ;  State  v.  Donaldson,  35  Utah  96, 
99  Pac.  447,  20  L.  R.  A.  (N.  S.)  1164,  136  Am.  St.  Rep. 
1041 ;  State  v.  Reese,  44  Utah  256,  140  Pac.  126 ;  Filson 
V.  Terr.,  11  Okl.  351,  67  Pac.  473 ;  Jackson  v.  State,  10 
Okl.  Cr.  525,  139  Pac.  324^;  State  v.  Platts,  31  Idaho, 
19,  168  Pac.  1143;  McAdams  v.  State,  23  Wyo.  294,  149 
550;  Carroll  v.  People,  136  III.  456,  27  N.  E.  18. 

The  Texas  cases,  upon  which  appellant  principally  re- 
lies, are  in  much  confusion,  and  it  is  difficult  to  deter- 
mine just  what  the  present  >state  of  decisions  is  in  that 
state.  The  rule  requiring  the  owner's  direct  testimony 
to  nonconsent  seems  first  to  have  beeai  ignored,  and  then 
intermittently  applied.  Then  the  rule  was  denied.  Mc- 
Mahon  v.  State,  1  Tex.  App.  102.  Then  the  rule  was  ap- 
plied. Erskine  v.  Statei,  1  Tex.  App.  405;  Jackson  v. 
State,  7  Tex.  App.  363 ;  Wisdom  v.  State,  42  Tex.  Cr. 
R.  579,  61  S.  W.  926.    In  Spiars  v.  State  (Tex.  Cr.  App.) 
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69  S.  W.  553,  it  is  held  that  the  direct  evidence  of  the 
owner  is  required  where  obtainable.  The  Texas  doctrine 
may  be  said  to  be  at  present  that  direct  evidence  where 
obtainable  must  be  produced.  Nixon  v.  State  (Tex.  Cr. 
App.)  93  S.  W.  555;  Lynch  v.  State,  70  Tex.  Cr.  R.  449, 
156  S.  W.  1182;  Gomez  v.  State  (Tex.  Cr.  App.)  206  S. 
W.  86. 

We  have  no  cases  in  this  jurisdiction  in  which  the 
question  has  been  discussed  upon  principle  and  au- 
thority, although  in  one  case  it  is  inferentially  assumed 
that  nonconsent  may  be  established  circumstantially. 
Territory  v.  Valles,  'l5  N.  M.  228,  103  Pac.  984.  We 
have  no  case  in  which  there  is  even  an  intimation  that 
there  is  any  rule  of  evidence  requiring  direct  testimony 
of  the  owner,  or  that  the  rule  of  preference  above  men- 
tioned has  any  place  here.  We  see  no  reason  to  adopt 
such  a  rule.  The  weight  of  modern  opinion  seems  to  be 
against  it,  and  it  is  unscientific  and  unsound.  As  an 
administrative  rule  it  has  nothing  to  commend  it,  for 
as  between  the  state  and  the  defendant  the  presumption 
of  innocence  always  stands  as  a  sufficient  protection  to 
the  defendant  against  an  unjust  conviction. 

We  therefore  hold  that  direct  evidence  of  nonconsent 
of  the  owner  in  larceny  is  never  required  as  a  matter 
of  law,  and  such  nonconsent  may  always  be  established 
by  the  facts  and  circumstances  shown  in  evidence. 

Appellant  argues  thet  tJiere  was  no  sufficient  evi- 
dence of  ownership  of  the  animal  killed.  The  argument 
is  based  upon  an  erroneous  assumption  that  there  was 
no  evidence  in  the  case  showing  that  the  animal  was 
branded  with  the  recorded  brand  of  the  owner.  In  this 
he  is  mistaken,  for  the  record  shows  direct  testimony 
that  the  recorded  brand  was  the  brand  upon  the  animal 
killed. 

For  the  reasons  stated,  we  find  no  error  in  the  record, 
and  the  judgment  should  be  affirmed;  and  it  is  so  or- 
dered. 

Roberts  and  Raynolds,  J.J.,  concur. 
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TATE  V.  bassett/ 


[No.  2295.     Jan.  24,  1921.] 

SYLLABUS  BY  THE  COURT. 

Under  section  1464,  Code  1915,  the  gist  of  the  offense  is  the 
intent  to  mucder  a  quick  child  by  means  of  aborting  the 
mother.  In  a  prosecution  under  this  section,  proof  of  other 
abortions  upon  women  where  the  child  has  not  quickened  is 
not  relevant,  and  should  be  excluded. 

Appeal  from  District  Court,  Union  County;  Lieb, 
Judge. 

William  6.  Bassett  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.  Reversed  and  remanded, 
with  directions  to  award  new  trial. 

L,  S.  Wilson,  of  Raton,  for  appellant. 

Evidence  of  other  abortion  was  inadmissible.  State 
V.  De  Masters,  90  N.  W.  852 ;  1  Enc.  Law  753 ;  16  Enc. 
Law  139 ;  12  Cyc.  409 ;  People  v.  Willard,  28  Pac.  585 ; 
State  V.  Jefferies,  23  S.  E.  163 ;  People  v.  Brown,  106 
N.  W.  149 ;  State  v.  Hilberg,  61  Pac.  215 ;  State  v.  Neel, 
65  Pac  494 ;  People  v.  Fowler,  62  N.  W.  572 ;  Wigmore, 
Vol.  2,  Sec.  910-911;  30  Am.  and  Eng.  Enc.  of  Law, 
1133  (2d  Ed.)  ;  Fine  v.  Intenirban  St.  Ry.  Co.,  91  N. 
Y.  Sup.  43-46 ;  Fall  Brook  Coal  Co.  v.  Brown,  52  N.  E. 
1095 ;  7  Enc.  of  Ev.,  37 ;  40  Cyc.  2561 ;  Sec.  1464,  Code 
1915 ;  Evans  v.  People,  49  N.  Y.  86 ; 

C.  A.  Hatch,  Asst.  Atty.  Gen.,  for  the  State. 

Evidence  of  other  abortions  is  admissible  to  show  in- 
tent. 1  C.  J.  320;  People  v.  Hodge,  141  Mich.  312;  104; 
N.  W.  599,  113  AuL  St.  R.  525 ;  Com.  v.  Weaver,  61  Pa. 
Super.  Ct.  R.  571. 

OPINION  OF  THE  COURT. 

PARKER,  J.  The  appellant  was  tried  and  convicted 
of  the  crime  of  murder  in  the  second  degree  under  the 
provisions  of  section  1464,  Code  1915,  and  sentenced  to 
a  term  in  the  penitentiary.  The  appeal  is  from  that 
judgment. 
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During  the  progress  of  the  trial  the  court  adminis- 
tered to  counsel  for  appellant  a  severe  reprimand  in 
open  court  and  in  the  presence  of  the  jury  sitting  for 
the  trial  of  the  case.  In  view  of  the  admissions  in  the 
brief  of  C.  A.  Hatch,  Assistant  Attorney  General,  that 
there  was  manifest  error  to  the  prejudice  of  the  appel- 
lant in  this  transaction  requiring  a  reversal  of  the  cause, 
no  discussion  of  that  phase  of  the  case  will  be  necessary. 

A  proposition  was  involved  at  the  trial  which  will 
arise  if  the  case  is  again  tried  in  the  district  court  and 
counsel  on  both  sides  desire  to  have  the  same  settled  at 
this  time. 

The  statute  under  which  the  appellant  was  prosecuted 
is  as  follows: 

"Every  person  who  shall  administer  to  any  woman  presrnant 
with  a  quick  child  any  medicine,  drug  or  substance  whatever, 
or  shall  use  or  employ  any  instrument  or  other  means  with 
intent  thereby  to  destroy  such  6hild,  unless  the  same  shall 
have  been  necessary  to  preserve  the  life  of  such  mother  and 
shall  have  been  advised  by  a  physician  to  be  necessary  for  such 
purpose,  shall,  in  case  the  death  of  such  child  or  such  mother 
be  thereby  produced,  be  deemed  guilty  of  murder  in  the  sec- 
ond degree/*     Section  1464,  Code  1915. 

The  witnesses  for  the  prosecution  were  the  girl  upon 
whom  an  operation  was  performed  by  the  appellant,  re- 
sulting in  abortion,  and  her  mother.  The  prosecuting 
witness,  the  girl,  testified  that  at  the  time  the  abortion 
occurred  she  was  pregnant  with  quick  child  and  that  the 
pregnancy  had  progressed  about  six  months.  Appel- 
lant admitted  that  he  aborted  the  woman,  but  that  at 
the  time  she  came  to  his  sanatorium  and  he  made  his 
first  examination  of  her  the  fetus  was  dead,'  and  that  it 
was  necessary,  in  order  to  save  her  life  and  in  accord- 
ance with  correct  medical  practice,  to  remove  the  fetus 
with  instruments,  which  he  did.  The  prosecutrix  fur- 
ther testified,  over  the  objection  of  appellant,  that 
some  months  later  she  again  visited  appellant's  sana- 
torium and  that  he^  there  performed  another  abortion 
upon  her,  in  which  case  she  had  been  pregnant  about 
two  months. 
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Strenuous  objection  was  interposed  throughout  the 
trial  to  this  testimony  upon  the  ground  that  evidence 
of  the  second  abortion  was  incompetent  and  highly  preju- 
dicial to  the  appellant.  The  district  attorney  explained 
to  the  court  that  this  testimony  was  put  forward  to  show 
the  intent  with  which  the  appellant  committed  the  first 
abortion  upon  the  prosecuting  witness. 

TThe  question  is  thus  fairly  presented  as  to  when,  and 
>^hen  not,  in  cases  of  this  kind,  evidence  of  other  abor- 
tions is  admissible  in  the  prosecution  for  the  given  par- 
ticular act.  It  is  to  be  observed  in  this  connection  that 
the  act  of  abortion  is  admitted  by  the  appellant  and  the 
same  is  justified  by  him  upon  the  ground  that  it  was  nec- 
essary in  order  to  save  the  life  of  the  mother.  It  there- 
fore becomes  a  material  inquiry  to  ascertain  the  true 
object  and  intent  with  which  the  appellant  performed 
the  operation  upon  the  woman.  The  act  itself  is  not  con- 
clusive of  its  character,  and  it  may  have  been  innocent 
or  criminal,  according  to  the  facets. 

/The  general  rule  is  that  when  a  man  is  put  on  trial 
for  one  offense  he  is  to  be  convicted,  if  at  all,  by  evi- 
dence which  shows  that  he  is  guilty  of  that  offense  alone, 
and  that  under  ordinary  circumstances  proof  of  his  guilt 
of  other  offenses  must  be  exeludedy  8  R.  C.  L.  title 
'* Criminal  Law,"  §  194;  16  C.  J.  title  ** Criminal  Law," 
§  1132 ;  1  Bishop 's  New  Cr.  Proc.  §  1120.  The  reasons 
which  underlie  this  rule  are  apparent  and  require  no 
elucidation.  The  rule  is  founded  in  a  natural  sense  of 
fairness  and  justice  with  which  all  peoples  governed, by 
the  principles  of  the  common  law  view  the  matter,  /^he 
rule,  however,  is  subject  to  several  imx>ortant  exceptions, 
commonly  socalled./They  are  not  really  exceptions,  but 
are  part  of  the  rule  itself.  Whenever  the  proof  of  an- 
other act  or  crime  tends  to  prove  the  guilt  of  the  person 
on  trial,  it  is  admissible,  notwithstanding  the  conse- 
quences to  the  defendant.  The  state  has  the  right  to 
show  the  guilt  of  the  defendant  by' any  relevant  fact. 
That  that  fact  may  be  the  commission  of  another  crime 
is  immaterial.    The  so-called  exceptions  to  the  general 
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rule  have  been  stated  to  be  that  where  the  proof  of  other 
acts  or  crimes  tends  to  establish  motive,  intent,  absence 
of  a  mistake  or  accident,  a  conunon  scheme  or  plan, 
or  the  identity  of  the  person  charged  with  the  commisr 
sion  of  the  crime  on  trial,  it  is  admissible.  See  People 
V.  Molineux,  168  N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A. 
193 ;  Wharton 's  CrinL  E v.  §  48 ;  Underhijl  on  Evidence, 
§  58;  Abbott's  Trial  Brief,  Crim.  Trials,  §  598;  1  Bish- 
op's New  Crim.  Pro.  §  1126.  The  formula  is  somewhat 
differently  stated  in  8  R.  C.  L.  title  ** Criminal  Laws,'' 
§§  195-201;  16  C.  J.  title  ** Criminal  Law,"  §§  1133- 
1141,  and,  as  applied  to  a  variety  of  crimes,  section  1143 
et  esq. 


/^ 


These  various  statements  of  the  so-called  exceptions  to 
the  general  rule  are  but  statements  that  any  evidence 
which  tends  to  show  the  guilt  of  the  person  on  trial  is 
admissible,  regardless  of  the  fact  that  it  may  show  the 
guilt  of  the  defendant  of  another  crime.  If  it  is  neces- 
sary or  proper  to  show  motive,  intent,  absence  of  mis- 
take or  accident,  a  common  scheme  or  plan,  the  identity 
of  the  person  charged,  it  is  necessary  or  proper  to  show 
the  same  because  it  tends  to  show  the  guilt  of  the  ac- 
cused. In  such  cases  other  acts  or  crimes  may  be  shown 
if  they  are  relevant,  regardless  of  their  criminal  char- 
acter. This  principle  has  been  frequently  applied  in 
abortion  cases.  Thus  in  People  v.  Seaman,  107  Mich. 
348,  65  N.  W.  203,  61  Am.  St.  Rep.  326,  the  defendant 
was  prosecuted  for  manslaughter  effectuated  by  means 
of  abortion;  the  woman  having  died.  During  the  trial 
evidence  was  introduced  by  several  witnesses  concerning 
other  abortions  performed  by  the  defendant  upon  other 
women.  It  is  rather  difficult  for  us  to  understand  just 
how  the  court  came  to  the  conclusion  it  did  in  that  case. 
The  prosecution  was  under  a  statute  identical  in  terms 
with  ours,  above  quoted.  A  witness  was  allowed  to 
testify  that  she  gave  birth  to  a  child  in  the  same  house 
where  the  abortion  was  alleged  to  have  been  performed 
on  the  day  preceding  the  entry  into  the  house  by  the 
woman  alleged  to  have  been  aborted.  Just  how  the 
court  could  hold  that  this  evidence  was  relevant  it  is 
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hard  for  us  to  understand.  There  was  nothing  illegal 
or  improper  in  the  fact  that  a  woman  gave  birth  to  a 
child  in  the  house  where  the  deceased  was  subsequently 
aborted.  The  evidence  may  have  been  admitted  to  show 
the  character  of  the  house.  Another  witness  testified  that 
respondent  operated  upon  her  with  instruments  at  this 
same  house  on  the  same  day  that  the  deceased  woman 
entered  the  house,  and  that  she  (the  witness)  was  4 
months  gone  at  the  time.  Whether  her  child  had  quick- 
ened or  not  does  not  appear  from  the  report  of  the  case. 
Another  witness  was  allowed  to  testify  that  the  defend- 
ant operated  on  her  at  this  same  house  about  7  months 
prior  to  the  abortion  upon  the  deceased  woman  and  took 
from  her  (the  witness)  a  3V^  months  fetus,  and  that  he 
operated  on  her  again  4  months  later  and  took  from 
her  a  fetus  6  weeks  old.  In  neither  of  the  cases  last 
mentioned  by  the  witness  did  it  appear  that  the  child 
which  was  removed  by  means  of  an  abortion  had  quick- 
ened when  the  abortion  was  performed.  Nevertheless 
the  court  held,  after  a  thorough  examination  of  the 
cases,  that  this  evidence  was  competent  and  admissible. 
It  seems  to  us,  however,  that  the  court  overlooked  a 
vital  consideration  in  so  holding. 

It  is  to  be  observed  in  this  connection  that  the  oflfense 
under  our  statute  and  under  the  Michigan  statute  is  the 
murder  of  a  quick  child,  still  in  its  mother's  womb,  accom- 
plished by  means  of  the  use  of  drugs  or  instruments  upon 
the  mother.  If  there  is  no  quick  child  in  the  woman's 
womb  when  the  abortion  is  resorted  to,  there  is  no  crime 
undef  the  statutes  of  this  state,  as  they  existed  at  the 
time  of  the  occurrences  in  this  case.  How,  then,  could  it 
be  said  that  producing  an  abortion  upon  a  woman  preg- 
nant, but  when  the  fetus  has  not  yet  quickened,  would 
tend  in  the  remotest  degree  to  show  that  a  physician 
would  deliberately  commit  murder  of  a  quick  child  still 
in  its  mother's  wombt  The  acts  in  the  two  cases  are 
entirely  distinct  and  dissimilar.  One  involves  murder; 
the  other  involves  nothing  more  than  a  disregard  of  the 
finer  feelings  of  humanity  with  which  the  law,  in  the  ab- 
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sence  of  statutory  relation  is  not  concerned.  If  it  had 
been  shown  in  the  Michigan  case,  or  in  the  case  at  bar, 
that  the  defendant  had  aborted  other  women  pregnant 
at  the  time  with  quick  child,,  the  evidence  would  un- 
doubtedly be  admissible.  This  would  tend  to  show  that 
the  defendant,  when  he  aborted  the  prosecutrix,  in  this 
case  and  in  the  Michigan  caae,  intended  to  commit  mur- 
der by  the  use  of  instruments  upon  the  mother,  and  that 
he  probably  did  not,  as  he  testified  in  this  case,  abort 
this  prosecutrix  for  the  purpose  of  preserving  her 
health  or  possibly  her  life.  Other  abortion  cases  in 
which  evidence  of  this  character  has  been  admitted, 
without  noticing  the  distinction  here  pointed  out,  are 
People  V.  Hodge,  141  Mich,  312,  104  N.  W.  599,  113 
Am.  St.  Rep.  525;  Clark  v.  Commonwealth,  111  Ky. 
443,  63  S.  W.  740 ;  State  v.  Brown,  26  Del.  499,  85  Atl. 
797;  Commonwealth  v.  Weaver,  61  Pa.  Super.  Ct.  571. 
See,  also,  1  Wig  on  Bv.  §  1143 ;  Underbill  C.  Ev.  §  345. 

We  hesitate  to  depart  from  what  appears  to  be  the 
current  of  authority  upon  the  subject,  but  we  cannot 
but  be  convinced  that  there  is  an  entire  lack  of  relevancy 
of  the  proof  offered  of  the  second  abortion  in  this  case. 
It  did  not  tend  to  prove  that  the  woman  was  aborted 
on  the  first  occasion  unnecessarily  and  when  it  amounted 
to  the  murder  of  a  human  being.  As  the  conclusion 
reached  on  this  point  is  exactly  opposite  from  what  we 
held  in  the  original  opinion,  that  opinion  will  be  with- 
drawn from  the  files.  For  the  reasons  stated,  we  hold 
that  the  evidence  of  the  second  abortion  was  inadmissi- 
ble and  should  be  excluded  upon  any  future  trial. 

For  the  reasons  stated,  the  cause  will  be  reversed  and 
remanded^with  directions  to  award  a  new  trial;  and  it 
is  so  ord/red. 

Roberts,  C.  J.,  and  Raynolds,  J.,  concur. 
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STATE  V.  SMITH. 

[No.  2356.     Jan.  22.  1921.] 
SYLLABUS  BY  THE  COURT. 

1.  Murder  in  the  second  degree  is  murder  with  malice,  but 
without  deliberation.  P.  493 

2.  "Malice"  and  ''premeditation"  defined.  P.  491 

3.  Malice  in  the  law  of  murder  is  not  a  conclusion  of  law, 
b.ut  an  Inference  of  fact.  P.  494 

4.  Tn  a  case  where  the  prosecution  attempts  to  prove  mur- 
der in  the  first  degree,  prepetrated  by  lying  in  wait,  and  the 
defendant  pleads  self-defense,  the  court  properly  instructed 
the  jury  on  murder  in  the  second  degree.  P.  495 

Appeal  from  District  Court,  Socorro  County;  M.  C. 
Mechem,  Judge. 

0.  W.  Smith  was  convicted  of  murder  in  the  second 
degree,  and  he  appeals.    Aflarmed. 

James  G.  Pitch  and  M.  C.  Spicer,  both  of  Socorro, 
for  appellant. 

Evidence  showed  appellant  guilty  of  first  degree  mur- 
der or  not  guilty.  As  to  what  constitutes  murder  of 
first  and  second  degree,  see  ** Lying  in  wait,''  2  Bouv. 
L.  Diet. ;  2  Bish  Cr.  L.,  Sec.  727 ;  Riley  v.  State,  9  Hump. 
(Tenn.)  647,  660,  661;  State  v.  Tyler,  122  Iowa  125,  97 
N.  W.  983 ;  People  v.  Sanchez,  24  Cal.  17,  28,  29 ;  Sec. 
1,  C.  36,  L.  1907 ;  State  v.  Granado,  17  N.  M.  542,  44, 
45. 

Instruction  on  degree  not  sustained  by  evidence  is 
improper.  Territory  v.  Romine,  2  N.  M.  114,  125 ;  Ter- 
ritory V.  Romero,  2  N.  M.  474;  Territory  v.  Anderson, 
4  N.  M.  213 ;  Territory  v.  Nichols,  3  N.  M.  103 ;  Terri- 
tory V.  Baker,  4  N.  M.  236;  Territory  v.  Thomason,  4 
N.  M.  154 ;  Territory  v.  Pridemore,  4  N.  M.  275 ;  Terri- 
tory V.  Pewel,  5  N.  M.  34;  Faulkner  v.  Territory,  0 
N.  M.  464 ;  Territory  v.  Friday,  8  N.  M.  204,  209 ;  San- 
doval V.  Territory,  8  N.  M.  573,  582-3;  Territory  v. 
Hendricks,  13  N.  M.  300,  311;  Territory  v.  Clark,  15 
N.  M.  35,  44;  Territory  v.  Kimmick,   15  N.   M.   178, 
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180-1 ;  Territory  v.  Archuleta,  16  N.  M.  219,  223 ;  State 
V.  Granado,  17  N.  M.  542 ;  Territory  v.  Lynch,  18  N.  M. 
15,  35 ;  State  v.  Dickens,  23  N.  M.  26,  30-1. 

Nicholas  D.  Meyer,  Asst.  Atty.  Gen.,  for  the  State. 

Instruction  on  and  verdict  of  murder  in  the  second 
degree  were  proper.  2  Bish.  N.  Cr.  Pro.  Sec.  602 ;  Agui- 
lar  V.  Terr.,  8  N.  M.  505 ;  Terr.  v.  Guillen,  11  N.  M.  194 ; 
Terr.  v.  Padilla,  8  N.  M.  510. 

Unexplained  homicide  is  murder  in  the  second  degree. 
People  V.  Gibson,  17  Cal.  283;  State  v.  Silk,  146  Mo. 
240 ;  Daniel  v.  Com.,  77  Va.  281 ;  State  v.  Lane,  64  Mo. 
319 ;  People  v.*  Gibson,  17  Cal.  283 ;  Parrar  v.  State,  42 
Tex.  265 ;  Terr.  v.  Guillen,  11  N.  M.  194 ;  Terr.  v.  Pad- 
illa, 8  N.  M.  510 ;  Aguilar  v.  Kerr,  8  N.  M.  496 ;  Whar- 
ton Homicide,  Sec.  149 ;  State  v.  Lane,  64  Mo.  319 ;  Peo- 
ple V.  Gibson,  17  Cal.  283 ;  Parrar  v.  State,  42  Tex.  265. 

The  court  should  charge  on  every  grade  of  homicide  on 
which  the  defendant  can  be  found  guilty.  Bell  v.  State, 
140  Ala.  57 ;  Locke  v.  Com.,  44  Kan.  232 ;  State  v.  Kidd, 
24  N.  M.  25 ;  Terr.  v.  Kimmick,  16  N.  M.  185. 

OPINION  OP  THE  COURT. 

RAYNOLDS,  J.  Upon  filing  of  the  former  opinion  a 
motion  for  rehearing  was  made.  On  account  of  the 
importance  of  the  subject  we  have  deemed  it  advisable 
to  withdraw  the  former  opinion  and  reconsider  the  en- 
tire case. 

Appellant,  defendant  below,  was  indicted  at  the  Sep- 
tember, 1918,  term  of  the  district  court  of  Socorro  county 
for  the  murder  of  Pred  Richards;  the  indictment  being 
in  the  usual  form  and  charging  first  degree  murder. 

At  the  trial  the  evidence  on  both  sides  showed  that 
defendant  and  deceased  owned  adjoining  ranches  on 
Mineral  creek  in  said  county,  defendant's  being  the 
upper  ranch ;  that  there  were  disputes  over  water  rights, 
and  on  the  day  previous  to  the  homicide,  while  the 
deceased  was  in  Mog^llon,  his  wife,  with  the  assistance 
of  a  hired  man,  partially  cut  defendant's  dam,  over  the 
objection  of  defendant,  who  was  present  at  the  time. 
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There  was  some  altercation  between  defendant  and  the 
wife,  and  the  evidence  was  conflicting  as  to  whether  the 
defendant  offered  personal  violence  towards  the  hired 
man.  No  threats  were  made  except  the  defendant  said 
he  would  bring  suit,  and  the  wife  stated  she  would  re- 
port the  matter  to  her  husband. 

The  evidence  on  both  sides  is  in  accord  that  defendant 
shot  deceased  while  the  latter  was  riding  up  and  north- 
ward along  the  road  running  through  the  defendant's 
ranch,  that  both  defendant  and  deceased  were  armed 
with  rifles  at  the  time,  deceased  carrying  his  rifle  in  a 
scabbard  on  the  right  of  his  saddle,  and  that  but  one 
shot  was  fired,  that  by  the  defendant,  which  proved 
instantly  fatal.  There  were  no  eye  witnesses.  In  all 
other  respects  the  evidence  introduced  on  behalf  of  the 
prosecution  and  the  defense  was  diametrically  opposed. 

The  state  sought  to  prove  by  circumstantial  evidence 
that  defendant  fired  the  fatal  shot  while  kneeling  be- 
hind a  small  bush  at  the  right  of  the  road  facing  north- 
ward; that  a  person  behind  this  bush,  while  concealed 
from  the  view  of  any  one  passing  northward  along  the 
road,  had  a  view  of  the  road  and  any  one  traveling  upon 
it.  The  evidence  introduced  in  behalf  of  the  state  was, 
in  effect,  that  there  were  found  footprints,  claimed  to 
be  those  of  the  defendant,  near  this  tree  or  bush,  knee 
and  toe  prints  immediately  behind  it,*  an  empty  cartridge 
shell  of  the  size  and  kind  used  in  defendant's  rifle  near 
by,  and  there  was  also  evidence  as  to  the  course  of  the 
bullet  from  right  to  left  through  the  body  of  the  de- 
ceased, the  tearing  of  a  leaf,  the  fresh  break  of  a  dead 
twig,  and  a  hole  with  a  bullet  in  it  in  the  trunk  of  a 
tree  on  the  left-hand  side  of  the  road,  all  of  which  were 
claimed  to  be  in  line  with  the  supposed  position  of  the 
body  of  the  deceased  and  the  bush  on  the  right-hand 
side  of  the  road,  from  which  it  was  claimed  the  shot  had 
been  fired. 

Defendant  introduced  testimony  tending  in  part  to 
contradict  and  in  part  to  explain  some  of  the  circum- 
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Stances  testified  to  by  the  state's  witnesses,  which  are 
hereafter  referred  to,  and  also  testified  that  he  had  gone 
out  over  his  ranch  that  moming>,  taking  his  rifle  with 
him  with  a  view  to  killing  a  rabbit  or  a  squirrel;  the 
he  had  been  up  to  where  his  dam  was  cut  and  was  re- 
turning down  the  road  towards  his  house  carrying -his 
rifle  over  his  left  shoulder,  when  he  met  deceased  com- 
ing up  the  road  on  horseback;  that  as  soon  as  deceased 
saw  him  deceased  started  to  pull  his  rifle  from  the 
scabbard.  Defendant  testified  that  he  warned  deceased 
not  to  pull  his  rifle  or  he  would  shoot,  and  that  deceased 
persisted  and  succeeded  in  drawing  his  rifle  from  the 
scabbard;  that  his  horse  became  restive  and  turned  to- 
ward the  left,  which  delayed  deceased  in  getting  his  rifle 
into  position  to  fire.  Defendant,  after  deceased  had 
gotten  his  rifie  out  of  the  scabbard,  pulled  his  own  rifle 
off  his  shoulder,  taking  several  steps  to  the  right  of  the 
road,  and  fired  the  fatal  shot.  Deceased  fell  from  his 
horse  and  died  almost  instantly.  His  hat,  rifle,  and 
quirt  were  found  by  his  body. 

The  court  in  several  of  its  instructions  defined  mur- 
der in  the  second  degree,  and  told  the  jury  that  they 
might  return  a  verdict  in  that  degree.  The  defendant 
objected  to  each  of  these  instructions  and  excepted  to 
them  at  the  time  they  were  given.  The  jury  returned 
a  verdict  of  guilty  in  the  second  degree,  and  after  a 
motion  for  a  new  trial  had  been  overruled,  the  court 
sentenced  the  defendant.  From  this  verdict  and  sen- 
tence the  defendant  has  prosecuted  this  appeal. 

The  appellant  contends  that  the  court  committed  error 
by  instructing  the  jury  as  to  murder  in  the  second  de- 
gree over  the  defendant's  objection,  and  that  there  was 
no  evidence  to  support  such  an  instru^^tion,  nor  to  sup- 
port a  finding  by  the  jury  of  murder  in  the  second  de- 
gree. This  is  the  sole  proposition  in  this  case.  It  is  urged 
by  the  appellant  that  there  is  no  middle  ground  in  a  case 
of  this  kind,  but  that  it  is  one  either  of  murder  in  the 
first  degree  or  justifiable  homicide  on  the  ground  of  self- 
defense. 


486  SUPREME  COURT   OF  NEW   MEXICO 


State  V.  Smith,  26  N.  M.  483. 


The  law  in  this  state  is  that  the  court  must  instruct 
in  every  degree  of  the  crime  charged  when  there  is  evi- 
dence in  the  case  tending  to  sustain  such  degree  (Terri- 
tory V.  Romero,  2  N.  M.  474;  Territory  v.  Romine,  2 
N.  M.  114;  Territory  v.  Nichols,  3  N.  M.  [Gild.]  103,  2 
Pac  78;  Territory  v.  Friday,  8  N.  M.  204,  42  Pac.  62), 
and  that  it  is  error  to  refuse  to  instruct  on  any  degree 
of  the  crime  charged  when  there  is  evidence  in  the  case 
of  such  degree  (Territory  v.  Lynch,  18  N.  M.  15,  133 
Pac.  405).  It  has  also  been  held  that  the  court  should 
refuse  to  instruct  on  a  degree  of  the  crime  charged 
when  there  is  no  evidence  of  such  degree.  Territory  v. 
Anderson,  4  N.  M.  (Gild.)  213,  13  Pac.  21;  Territory  v. 
Baker,  4  N.  M.  (Gild.)  236,  13  Pac.  30;  Faulker  v. 
Territory,  6  N.  M.  464,  30  Pac.  905 ;  Territory  v.  Thoma- 
son,  4  N.  M.  154,  13  Pac.  223 ;  Sandoval  v.  Territory,  8 
N.  M.  573,  45  Pac.  1125 ;  Territory  v.  Clark,  15  N.  M. 
35,  at  page  44,  99  Pac.  697;  Territory  v.  Kimmick,  15 
N.  M.  178,  106  Pac.  381;  Territory  v.  Archuleta,  16 
N.  M.  215,  114  Pac.  285 ;  State  v.  Granado,  17  N.  M. 
542,  131  Pac.  497.  It  has  been  further  held  that  it'  is 
error  to  instruct  on  a  degree  of  the  crime  charged  when 
there  is  no  evidence  to  support  the  instruction  on  such 
degree.  Territory  v.  Pridemore,  4  N.  M.  (Gild.)  275, 
13  Pac.  96 ;  Territory  v.  Fewell,  5  N.  M.  34,  17  Pac.  569 ; 
Territory  v.  Hendricks,  13  N.  M.  300,  84  Pac.  523. 

By  our  statute  (section  1459,  Code  1915)  all  murder 
which  shall  be  perpetrated — by  means  of  lying  in  wait 
— shall  be  deemed  murder  in  the  first  degree,  and  all 
other  kinds  of  murder  shall  be  deemed  murder  in  the 
second  degree.  It  is  conceded  by  the  state  and  by  the 
appellant  that  the  act  of  lying  in  wait  supplies  the  ele- 
ment which  raises  the  crime  to  the  grade  of  murder  in 
the  first  degree,  and  that,  if  such  fact — that  is,  lying  in 
wait — is  proven,  togethea*  with  the  elements  that  consti- 
tute murder  in  the  second  degree,  it  is  not  necessary 
for  the  state  to  go  further  and  prove  deliberation. 

The  evidence  for  the  state  in  this  case  was  entirely 
circumstantial,  the  only  eye  witness  being  the  defendant. 
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whose  testimony  was  diametrically  opposed  to  that  of 
the  state  and  was,  in  effect,  that  he  was  justified  in  the 
killing  on  the  ground  of  self-defense.  There  was  evi- 
dence introduced  by  witnesses  for  the  defense  that  the 
course  of  the  bullet  did  not  pass  over  the  bush  in  ques- 
tion, and  this  circumstance  tended  to  confirm  defendant's 
testimony  that  he  shot  the  deceased  from  a  point  near 
the  bush,  but  not  from  behind  it.  He  explained  the 
footprints  by  the  fact  that  he  had  sat  down  near  the 
bush  after  he  had  killed  Richards. 

In  order  that  we  may  properly  consider  whether  there 
.is  any  evidence  to  support  the  verdict  of  the  jury  for 
murder  in  the  second  degree,  it  is  necessary  to  ascertain 
the  meaning  of  the  phrase  **  murder  in  the  second  de- 
gree'' as  used  in  the  statutes  of  this  state.  The  only 
definition  which  our  statutes  contain,  after  defining  mur- 
der and  giving  specific  instances  of  murder  in  the  first 
degree,  is  that  **all  other  kinds  of  murder  shall  be 
deemed  murder  in  the  second  degree. ' '  The  statutes  are 
as  follows: 

"Murder  is  the  unlawful  killing:  of  a  human  being:,  with 
malice  aforethought,  either  express  or  implied.  The  unlawful 
killing  may  be  effected  by  any  of  the  various  means  by  which 
death  may  be  occasioned."     Code  1915,  S  1456. 

"Sec.  1457.  Express  malice  is  that  deliberate  intention  un- 
lawfully to  take  away  the  life  of  a  fellow  creature  which  is 
manifested  by  external  circumstances  capable  of  proof. 

"Sec.  1458.  Malice  shall  be  implied  when  no  considerable 
provocation  appears,  or  when  all  circumstances  of  the  killing 
show  a  wicked  and  malignant  heart.'* 

Section  1459  then  proceeds  to  designate  eight  different 
means  or  methods  by  which,  or  in  which,  when  murder 
is  committed,  it  is  murder  in  the  first  degree,  and  con- 
eludes  with  the  phrase  '^and  all  other  kinds  of  murder 
shall  be  deemed  murder  in  the  second  degree.**  Read- 
ing the  definition  of  murder  with  its  element  of  malice 
aforethought,  as  defined  in  the  statute,  the  definition 
would  read  as  follows : 

(1)  Murder  is  the  unlawful  killing  of  a  human  being 
with  that  deliberate  intention  aforethought  unlawfully 
to  take  away  the  life  of  a  fellow  creature  which  (inten- 
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tion  is  manifested  by  external  circumstances  capable 
of  proof. 

(2)  Murder  is  the  unlawful  killing  of  a  human  being 
with  that  deliberate  intention  aforethought  unlawfully 
to  take  away  the  life  of  fellow  creature  which  (inten- 
tion) shall  be  implied  where  no  considerable  provoca- 
tion occurs. 

(3)  Murder  is  the  unlawful  killing  of  a  human  being 
with  that  deliberate  intention  aforethought  unlawfully 
to  take  away  the  life  of  a  fellow  creature  which  (int-en- 
tion)  shall  be  implied  when  all  circumstances  of  the  kill- 
ing  show  a  wicked  and  malignant  heart. 

The  definition  of  murder  as  the  unlawful  killing  of  a 
human  being  with  malice  aforethought  is  the  common- 
law  definition  of  murder,  but  if  the  statutory  enact- 
ments as  to  malice  herein  set  out  are  exclusive  definitions 
of  malice,  then  malice  is  confined  to  a  specific  intent, 
namely,  that  deliberate  intention  to  take  away  the  life 
of  a  fellow  creature,  and  must  be  present  to  make  the 
crime  murder.  Again,  if  these  statutory  definitions  of 
murder  and  malice  are  combined,  as  above  set  out,  we 
have  in  this  state  only  one  kind  of  murder,  which  is  the 
unlawful  killing  of  a  human  being  with  that  deliberate 
intention  aforethought  to  take  away  the  life  of  a  fellow 
creature,  and  the  specific,  deliberate  intention,  or  de- 
liberation, is  an  essential  element  of  both  first  and  second 
degree  murder  because  it  is  included  in  the  general 
definition  of  murder.  We  do  not  believe  that  the  Legis- 
lature intended  to  thus  limit  the  crime  making  delib- 
erate intention,  or  deliberation,  an  essential  element  of 
all  murder,  but  it  probably  sought,  as  has  been  done  in 
other  states,  to  distinguish  between  certain  kinds  of 
murder,  some  of  which  are  deemed  more  atrocious  than 
others. 

The  history  of  the  division  of  common-law  murder 
into  degrees  begins  in  America  with  the  statute  passed 
in  Pennsylvania  in  1794,  which  is  similar  to  our  law 
and  which  has  been  copied,  with  some  changes,  in  many 
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states.  It  would  unduly  extend  this  opinion  to  call  at- 
tention to  the  various  statutes  on  the  subject,  but  a  good 
discussion,  together  with  the  history  of  the  subject  and 
the  reasons  for  the  changes  in  the  law,  can  be  found  in 
Wharton  on  Homicide,  §§  105  and  106;  Wharton's  Crim- 
inal Law  (11th  Ed.)  vol.  1,  §§  501  and  502;  Common- 
wealth V.  Green,  1  Ashm.  (Pa.)  289  at  page  299;  State 
V.  Dunn,  18  Mo.  419,  at  pages  423  and  424;  People  v. 
Bealoba,  17  Cal.  389,  at  page  396;  Whiteford  v.  Com- 
monwealth, 6  Rand.  (Va.)  721,  18  Am.  Dec.  771,  note 
at  page  774;  21  Cye.  **  Homicide, ' '  719. 

It  being  the  intention  of  the  Legislature  to  establish 
two  degrees  of  murder  in  this  state,  it  is  our  duty  to  de- 
fine them,  if  such  a  definition  can  be  made.  The  statutes 
themselves,  differing  in  this  respect  from  many  other 
states,  give  no  definition  of  murder  in  the  second  degree, 
except  *  *  all  other  kinds  of  murder  shall  be  deemed  mur- 
der in  the  second  degree,''  and  those  setting  forth  spe- 
cific offenses  which  are  murder  in  the  second  degree — 
namely,  sections  1463,  1464,  and  1466,  Code  1915— do 
not  give  us  any  light  as  to  the  elements  constituting  the 
crime.  In  our  opinion,  the  statutes  above  cited  which 
use  the  word  ** malice,"  both  express  and  to  be  implied, 
do  not  define  ** malice,''  but  as  to  express  malice  merely 
state  the  way  or  means  by  which  a  certain  kind  of  malice 
— ^that  is,  the  deliberate  intention  to  take  away  the  life 
of  a  fellow  creature — shall  be  ascertained,  manifested, 
or  proved,  and  further  state  the  essential  conditions  pre- 
cedent from  which,  when  found,  malice  in  the  law  of 
homicide  shall  be  implied  as  a  conclusion  of  law.  These 
statutes  are  rules  of  evidence,  and  not  definitions  of 
malice.  This  conclusion  is  borne  out  by  the  fa<Jt  that 
specific  deliberate  intention  as  the  essential  element  in 
murder  would  narrow  or  limit  the  common-law  defini- 
tion of  murder  and  give  the  word  ** malice"  in  murder  a 
more  restricted  meaning  than  it  has  ever  had. 

With  this  view  of  the  statute  in  mind,  it  is  necessary 
to  define  malice  as  the  word  is  used  in  relation  to  mur- 
der and  to  ascertain  the  meaning  in  which  express  and 
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implied  malice  are  used  in  our  statute  above  quoted. 
The  difi&culty  of  defining  malice  may  be  realized  from 
the  following  quotation  from  Bishop's  New  Criminal 
Law,  vol.  2,  §  675. 

"We  have  seen  in  the  meaning  which  these  words  (malice 
aforethougrht)  bore  as  far  back  as  1389,  and  which  has  been 
continued  and  rendered  more  exact  by  multitudes  of  inter- 
pretations down  to  the  present  day,  is  that  only  and  particular 
thing  the  presence  whereof  makes  a  felonious  homicide  mur- 
der, and  the  absence  whereof  leaves  It  manslaughter.  And 
still,  after  thousands  of  judicial  discfussions  and  attempts  at 
interpretation,  we  find  in  the  books  no  formula  of  modern 
words  whereby  these  ancient  ones  are  made  satisfactory,  plain 
and  exact.  They  cannot  be  said  universally  to  sigrnify  actual 
'malice'  or  actual  'aforethought,'  or  any  other  actual  state  of 
the  mind;  at  the  same  time,  they  do  refer  to  a  mental  con- 
dition existing  either  in  fact  or  in  law." 

"It  has  been  well  said  that  a  perfectly  exact  and  satisfactory 
definition  of  malice,  *  *  *  at  once  clear  and  concise,  has 
been  often  attempted,  but  with  no  satisfactory  permanent  re- 
sult. The  differing  minds  of  different  courts  have  employed 
different  ♦  •  •  language  in  an  attempt  to  convey  substan- 
tially the  same  meaning;  and,  while  a  general  similarity  is 
apparent  in  all  the  definitions,  the  legal  mind  has  not  yet 
crystallized  the  substance  of  the  term  into  a  terse  sentence 
*  ♦  *  comprehensible  to  the  average  jury."  "About  as 
clear,  comprehensive,  and  correct  definition  as  the  authorities 
afford  is  that  'malice  is  a  condition  of  the  mind  which  shows 
a  heart  regardless  of  social  duty  and  fatally  bent  on  mischief, 
the  existence  of  which  is  inferred  from  acts  committed  or 
words  spoken*."     Harris  v    State,  8  Tex.  App.  90. 

This  last  proof  is  cited  in  note  to  State  v.  McGuire  146 
Ky.  449,  38  L.  R.  A.  (N.  S.)1056,  where  the  whole  subject 
is  considered.  A  similar  definition,  though  not  as  com- 
plete, is  approved  in  our  early  territorial  reports. 

"  'Malice'  is  a  condition  of  the  mind  and  heart  void  of  social 
duty,  and  fatally  bent  on  mischief."  Territory  v.  Anderson. 
4  N.  M.  (Gild.)  213,  at  page  223,  13  Pac.  21,  at  page  25. 

[2]  After  a  thorough  research,  we  are  inclined  to 
the  view  that  the  following  is  as  nearly  a  proper  and 
adequate  definition  of  malice  as  can  be  ascertained  from 
the  authorities  available  to  us: 

"Malice  in  the  law  of  murder  does  not  mean  mere  spite,  ill 
will,  or  dislike  as  it  Is  ordinarily  understood,  but  It  means 
that  condition  of  mind  which  prompts  one  person  to  take  the 
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life  of  another  without  just  cause  or  provocation,  and  It  sig- 
nifies a  state  of  disposition  which  shows  a  heart  regrardless  of 
social  duty  and  fatally  bent  on  mischief."  Words  and  Phrases, 
First  Series,  p.  4300,  Malice  in  Criminal  Law,  and  authorities 
cited. 

It  will  thus  be  seen  that  malice,  as  above  defined,  does 
not  include  the  element  of  deliberate  intention  or  de- 
liberation,  and  that  malice  may  exist  without  such  de- 
liberate intention ;  in  other  words,  this  deliberate  inten- 
tion unlawfully  to  take  away  the  life  of  a  fellow  creature 
is  what  might  be  called  intensified  or  first  degree  malice 
because  it  contains,  in  addition  to  the  condition  of  mind 
which  prompts  one  to  take  the  life  of  another,  the  ele- 
ment of  deliberation — ^that  is,  the  intent  is  a  deliberate 
intent.  If  this  deliberate  intent  to  take  away  the  life  of 
a  fellow  creature  is  manifest  by  external  circumstances 
capable  of  proof,  it  is  express  malice.  Malice  without 
any  qualifying  adjective  to  limit  or  expand  its  mean- 
ing, but  as  the  term  is  used  in  the  law  of  murder  and 
as  above  defined,  ''shall  be  implied  when  no  considerable 
provocation  appears  or  when  all  the  circumstances  of 
the  killing  show  a  wicked  and  malignant  heart. ' ' 

** Aforethought"  means  thought  of  before  hand  for 
any  length  of  time,  however  short,  before  the  doing  of 
the  act.  State  v.  Dickson,  78  Mo.  438,  440.  It  is  in  this 
respect  an  exact  synnonym  for  ''premeditation.'*  "Pre- 
meditation" means  nothing  more  nor  less  than  thought 
of  beforehand,  as  shown  from  the  Latin  derivation.  In 
all  cases  of  murder  then  we  have  premeditated  malice. 
The  statute  defining  express  malice  adds  to  premedi- 
tated malice  an  additional  mental  state,  viz.  delibera- 
tion; that  is  to  say,  there  is  not  only  premeditated 
malice  present,  but  it  is  accompanied  by  a  deliberation 
— that  is,  a  thinking  over  with  calm  and  reflective  mind 
— to  do  the  fatal  act.  If,  as  pointed  out  by  the  statute, 
this  aggravated  frame  of  mind  can  be  established  by 
external  circumstances  capable  of  proof,  it  is  express 
malice.  The  malice  is  express  because  it  appears  in  all 
such  cases  that  there  is  an  express  intention  to  carry 
out  the  specific  unlawful  act.    Its  presence  or  absence 
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is  always  to  be  inferred  by  the  jury  from  the  facts 
shown. 

[1]  On  the  other  hand,  premeditated  malice  is,  under 
the  statute,  to  be  implied  as  a  matter  of  law  when  no 
considerable  provocation  appears,  or  where  all  the  cir- 
cumstances of  the  killing  show  a  wicked  and  malignant 
heart ;  in  other  words,  in  all  cases  where  there  is  a  will- 
ful killing,  without  considerable  provocation  and  under 
circumstances  showing  a  wicked  and  malignant  heart, 
the  presence  of  premeditated  malice  is  not  an  infer- 
ence of  fact  by  the  jury,  but  it  is  an  implication  of  law 
arising  out  of  the  killing  itself.  Under  the  various  spe- 
cifications in  the  statute,  there  must  always  be  express 
malice  in  first  degree  murder,  except  in  those  cases 
specified  where  the  act  is  done  in  a  certain  way  or  by 
a  certain  means,  as,  for  example,  by  means  of  poison. 
In  the  latter  cases  the  specific  intent  is  not  so  material, 
provided  the  accused  intended  to  kill  unlawfully.  But 
in  second  degree  murder  premeditated  malice  is  present 
without  the  aggravating  circumstances  of  deliberation. 

In  this  connection  it  is  to  be  remembered  that  the 
jury  is  the  judge  of  the  facts.  They  may  believe  or 
doubt  all  or  parts  of  the  evidence  for  the  prosecution 
or  for  the  defense.  This  being  so,  they  were  at  liberty 
to  disbelieve  the  state's  evidence  as  to  lying  in  wait  to 
kill  deceased,  or  that  defendant  entertained  express  mal- 
ice. On  the  other  hand,  they  might  have  believed  de- 
fendant killed  without  very  considerable  provocation 
and  without  justification  on  the  ground  of  self-defense. 
Under  such  circumstances,  defendant  was  guilty  of  mur- 
der in  the  second  degree  as  the  jury  found. 

We  have  then  in  this  case  a  murder  committed  with- 
out that  deliberate  intention  to  take  away  the  life  of  a 
fellow  creature,  or,  as  it  is  sometimes  stated,  without  de- 
liberation. It  was  a  killing  with  malice,  but  without 
deliberation,  and  without  the  lying  in  wait.  If  the  ly- 
ing in  wait  is  eliminated,  as  it  must  be  in  this  case,  for 
the  verdict  was  not  murder  in  the  first  degree,  there 
remains  an  unlawful  or  felonious  killing  unexplained  to 
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the  satisfaction:  of  the  jury  by  the  defendant's  evidence 
of  self-defense.  Prom  this  unlawful  killing  without 
justification  or  excuse,  for  the  jury  disregarded  the  evi- 
dence of  self-defense,  the  jury  found  the  defendant 
guilty  of  murder  in  the  second  degree,  which  is  murder 
with  malice,  but  without  deliberate  intention  or  with- 
out deliberation,  or  without  lying  in  wait,  but  with  all 
the  other  elements  of  murder  present,  namely,  a  killing 
that  was  wilful  or  intentional,  premeditated  or  thought 
of  before  (aforethought),  felonious  or  unlawful —  that 
is,  without  justification  or  excuse. 

[3]  Malice  is  not  a  conclusion  of  law,  but  an  infer- 
ence from  the  facts. 

"The  true  rule,  •  *  *  we  think,  is  that  malice  miay  be 
implied  from  the  Intentional  killing,  where  the  Jury  from  the 
whole  case  before  them,  and  beyond'  a  reasonable  doubt,  find 
the  additional  fact  that  no  circumstances  of  Justification  or 
excuse  appear,  and  when  there  are  no  circumstances  miti- 
gratingr  the  killing  to  that  of  manslaughter.  If  there  is  reason- 
able doubt  as  to  Justification,  there  is  reasonable  doubt  as  to 
malice."  Territory  v.  Lucero,  8  N.  M.  648,  at  page  553,  46 
Pac.  18,  at  page  21. 

"We  cannot  agree  that  malice  is  to  be  regarded  simply  as 
a  presumpttion  of  law.  It  is  an  element  to  be  found  from  the 
facts  by  the  Jury.  Malice  is  not  a  presumption  of  law  arising 
from  the  fact  of  the  killing,  though  the  killing  may  be  suffi- 
cient to  justify  the  jury  in  finding  malice.  Territory  v.  Lu- 
ero,  decided  at  this  term."  8  N.  M.  543,  and  cases  cited. 
Aguilar  V.  Territory,  8  N.  M.  496,  at  page  506,  46  Pac.  at  page 
344. 

"Our  only  way  of  proving  malice  is  by  inferring  It  from 
the  circumstances.  Even  should  a  party,  when  examined  on 
the  stand,  say,  'I  did  the  act  maliciously,'  the  question  would 
still  remain  as  to  whether  the  statement  was  to  be  believed. 
The  mode  of  proof  is  not  demonstration,  but  inference." 
Whart.  Horn.  (11th  Ed.)  par.  145;  Whart.  Crim.  Law  Ev. 
pars.  735  to  739;  U.  S.  v.  King  (C.  C.)  34  Fed.  302,  at  page  311. 

The  jury  Were  entitled  to  draw  this  inference,  that  is, 
that  the  defendant  was  guilty  of  second  degree  murder, 
from  the  evidence  and  the  killing  and  the  failure  of  the 
defendant  to  satisfy  them  as  to  his  plea  of  self-defense. 
The  fact  that  the  state  failed  to  prove  murder  by  lying 
in  wait  or  murder  in  the  first  degree  to  their  satisfaction 
beyond  a  reasonable  doubt,  and  the  defendant  did  not 
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prove  justification  by  self-defense,  left  "to  the  jury  the 
right  to  say,  under  the  evidence  or  absence  of  evidence 
of  deliberation,  that  the  homicide  thus  committed  was 
murder  in  the  second  degree,  or,  as  heretofore  stated, 
murder  with  malice,  but  without  deliberation.  This 
malice  the  jury  could  infer  from  the  evidence  or  ab- 
sence of  evidence,  or  it  would  have  been  implied  in  this 
case  as  a  matter  of  law  if  the  jury,  as  an. inference  of 
fact,  found  the  essential  conditions  under  the  statute 
for  the  implication ;  that  is,  that  no  considerable  provo- 
cation appeared,  or  that  all  the  circumstances  of  the 
killing  show  a  wicked  and  malignant  heart.  We  are 
unable  to  point  to  any  specific  evidence,  or  say  that  par- 
ticular evidence  is  evidence  of  murder  in  the  second  de- 
gree, but  the  inferences  drawn  from  facts  and  circiun- 
stances  or  the  absence  of  facts  and  circumstances  tending 
to  prove  deliberation  justified  the  jury  in  taking  the 
view  that  the  homicide  was  one  with  malice,  as  above 
defined,  and  without  deliberation,'  but  with  all  the  other 
elements  of  murder  present.  Territory  v.  Kimmick,  15 
N.  M.  178,  106  Pac.  381 ;  State  v.  Parks,  25  N.  M.  395, 
183  Pac.  433. 

[4]  It  follows  that  the  trial  court  was  correct  in 
submitting  the  issue  of  second  degree  murder  to  the  jury, 
and  the  judgment  should  be  affirmed;  and  it  is  so  or- 
dered. 

Roberts,  C.  J.,  and  Parker,  J.,  concur. 


CITIZENS'  LIGHT,  POWER  &  TELEPHONE  CO. 

V.  USNIK. 

[No.  2342.     Jan.  7,  1921.] 
SYLLABUS  BY  THE  COURT. 

1.  A  defendant  in  default  for  failure  to  file  an  answer 
within  the  time  limited  by  the  statute  is  not  entitled  to  notice 
of  an  application  for  default  judgment.  P.  497 

2.  The  filing  of  a  petition  for  removal  of  a  cause  from  the 
state  to  the  federal  court  and  the  bond  is  not  an  appearance 
in  the  state  court,  and  does  not  extend  the  time  to  appear  and 
plead  therein.  P.  498 
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3.  Where  a  case  has  been  improperly  removed  .from  a  state 
court  to  a  federal  district  court,  and  is  remanded  by  the  fed- 
eral court  to  the  state  court,  the  federal  court  never  acquired 
jurisdiction  of  such  case,  and  an  answer  or  other  pleadingr 
filed  in  the  federal  court  did  not  have  the  effect  of  a  pleading 
in  a  state  court,  and  did  not  serve  to  extend  the  time  of  the 
defendant  to  answer  the  complaint.  P.  498 

4.  Where  in  such  a  case  the  cause  is  remanded  to  the  state 
court,  and  the  answer  or  other  pleading:  filed  in  the  federal 
court  is  not  certified  to  the  state  district  court,  or  refiled  there- 
in in  13  days  after  the  remand  and  almost  4  months  after  the 
service  of  summons  in  the  cause,  a  default  !a  properly  entered 
against  the  defendant  for  failure  to  plead  or  answer.      P.  498 

5.  In  such  a  case  the  court  did  not  abuse  its  discretion  in 
refusing  to  set  aside  the  default  judgment  upon  a  showing 
that  an  answer  had  been  filed  in  the  federal  court,  and  no 
other  valid  excuse  being  offered.  P.  499 

Appeal  from  District  Court,  McKinley  County;  Ray- 
nolds,  Judge. 

Suit  by  the  Citizens'  Light,  Power  &  Telephone  Com- 
pany against  Anton  Usnik.  From  denial  of  a  motion  to 
set  aside  a  default  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Bert  D.  Richards,  of  Gallup,  for  appellant. 
Herbert  C.  Denny,  of  Gallup,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  C.  J.  On  the  29th  day  of  December,  1917, 
appellee  filed  in  the  district  court  of  McKinley  county 
its  complaint  against  the  appellant  in  which  it  sought 
reformation  of  the  description  of  a  deed  executed  and 
delivered  to  the  appellant  theretofore  by  the  appellee. 
Summons  was  duly  served  on  appellant  in  the  early  part 
of  January  thereafter.  January  25,  1918,  appellant  ap- 
peared in  the  district  court  and  filed  a  petition  and  bond 
for  removal  of  the  said  cause  to  the  federal  District 
Court  for  the  state  of  New  Mexico.  No  demurer,  answer, 
or  other  pleading  was  filed  to  the  complaint.  An  order 
of  removal  was  entered,  and  thereafter,  on  the  4th  day 
of  April,  1918,  the  federal  District  Court  entered  its- 
order  remanding  the  cause  to  the  district  court  of  Mc- 
Kinley county,  on  the  ground  that  the  federal  court 
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had  no  jurisdiction  of  the  cause,  and  the  same  had  been 
improperly  removed.  On  the  5th  day  of  April  the  order 
of  remand  was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  McKinley  county.  Thereafter,  on  the 
16th  day  of  April,  1918,  no  pleading  having  been  filed 
by  appellant  in  the  case  in  the  state  court,  a  certificate 
of  default  was  entered  by  the  clerk,  and  on  the  next 
day  the  state  district  court  entered  a  judgment  against 
the  appellant  on  the  merits.  On  the  next  day  appellant 
filed  with  the  clerk  of  said  court  an  answer  and  cross- 
oomplaint.  On  the  14th  day  of  May  thereafter  apx)el- 
lant  filed  a  motion  to  set  aside  the  judgment  by  default, 
and  as  ground  for  the  motion  alleged  that  appellant's 
answer  and  cros&-complaint  were  on  file  in  the  United 
States  District  Court,  and  that,  said  answer  and  cross- 
complaint  having  been  so  filed  in  that  court  while  the 
case  was  pending  there,  appellant  was  not  in  default; 
secondly,  that  if  the  filing  of  the  same  in  the  federal 
court  did  not  have  the  effect  of  a  filing  in  the  state 
court,  appellant  had  full  20  days'  time  wil^in  which 
to  answer  in  the  state  court  after  the  remand.  On  the 
15th  day  of  May,  1918,  appellant  took  the  answer  and 
cross-complaint  which  he  had  theretofore  filed  in  the 
federal  court  and  filed  the  same  in  the  state  court,  and 
on  the  7th  day  of  June  he  filed  another  motion  to  set 
aside  the  judgment  on  the  ground  that  the  judgment 
had  been  irregularly  entered  because  of  the  same  rea- 
sons set  forth  in  the  first  motion  mentioned,  and  on  the 
further  ground  that  appellant  had  been  given  no  notice 
of  the  application  for  judgment.  The  court  denied  the 
motion  to  set  aside  the  judgment,  from  which  order  this 
appeal  is  prosecuted. 

[1]  The  first  question  which  arises  is  as  to  whether 
appellant  was  entitled  to  notice  of  the  application  for 
the  default  judgment.  The  statute  requires  no  such 
notice,  and  therefore  it  is  not  essential.  By  being  in 
default  a  party  is  not  entitled  to  participate  in  the  fu- 
ture proceedings  of  the  cause.  So  long  as  the  default 
order  is  in  full  force  and  effect,  the  right  to  participate 
is  cut  off,  and  a  party's  remedy  is  by  first  securing  the 
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vacation  of  the  default  order.    Nuestel  v.  Spokane  In- 
ternational R.  Co.,.  27  Idaho,  367,  149  Pae.  462. 

[2-4]  Was  the  default  properly  entered  ?  The  filing 
of  the  petition  for  removal  to  the  federal  court  and 
the  bond  was  not  an  appearance  in  the  state  court  and  did 
not  extend  the  time  to  appear  and  plead  therein.  State 
V.  American  Surety  Co.,  26  Idaho  652,  145  Pac.  1097, 
Ann.  Ca^i.  1916E,  209.  The  usual  practice  in  such  cases 
is  for  the  defendant  to  demur  or  answer  at  the  time  of 
filing  the  petition  for  removal,  without  prejudice  to 
such  petition,  and  no  right  is  waived  by  so  doing.  State 
V.  American  Surety  Co.,  supra.  Appellant  did  not  elect 
to  do  this,  but  secured  the  removal,  and  in  the  federal 
court  filed  his  answer  or  demurrer.  This  court  subse- 
quently determined  that  it  had  no  jurisdiction  of  the 
case  and  remanded  it  to  the  state  court.  The  federal 
court  never  having  had  jurisdiction,  any  action  or  pro- 
ceeding taken  in  such  court  Y^as  null  and  void  and  of 
no  force  and  effect.  Consequently  the  filing  of  an 
answer  in  such  court  did  not  have  the  effect  of  a  plead- 
ing in  the  state  court  and  did  not  serve  to  extend  the 
time  of  the  defendant  to  answer  the  complaint.  The 
default  was  entered  in  the  state  court  13  days  after  the 
remand  and  more  than  3  months  after  the  summons  was 
served  on  defendant,  and  no  answer  or  other  pleading 
had  been  filed  in  the  state  court.  Clearly  the  appellee 
was  entitled  to  the  default.  In  the  case  of  Morbeck  v. 
Bradford-Kennedy  Co.,  19  Idaho  83,  113  Pac.  189  an 
identical  question  was  presented  with  the  possible  dis- 
tinction that  no  pleading  had  been  filed  in  the  federal 
court.    The  court  said : 

"It  seems  to  us  proper  and  entirely  just  to  both  litigranta  to 
hold  that,  when  a  defendant  petitions  for  the  removal  of  a 
cause  from  a  state  to  a  federal  court,  he  becomes  the  actor  in 
that  particfular,  and  that  he  must  assume  the  risk  and  con- 
sequences that  follow  if  he  is  unsuccessful  and  in  the  mean- 
while he  has  failed  to  protect  and  preserve  his  rigrht  under 
the  state  statute  and  rules  of  practice  prevailing  in  the  state 
court.     •     •     * 

"The  fact  that  appellants  exhausted  a  part  of  their  time  in 
a  vain  endeavor  to  get  out  of  the  state  court  into  the  federal 
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court  is  neither  the  fault  of  the  law,  the  courts,  nor  the  adverse 
party.  If  they  saw  fit  to  exhaust  a  part  of  their  'day  in  court' 
in  an  effort  to  get  into  another  forum  and  failed,  the  conse- 
quence should  justly  and  properly  fall  upon  them  and  upon 
no  one  else.  It  should  not  serve  as  a  means  of  extending  the 
time  allowed  them  by  statute  or  of  delaying:  the  adverse  party 
in  getting  his  case  to  trial  after  the  question  of  jurisdiction 
has  been  determined." 

See,  also,  the  ease  of  State  v.  American  Surety  Co., 
26  Idaho  652,  145  Pac.  1097,  Ann.  Cas.  1916E,  209. 

The  federal  court  never  having  had  jurisdiction  of 
the  case,  of  course  anything  done  in  that  court  would 
have  no  effect  whatever  on  the  proceedings  in  the  state 
court.  In  the  case  of  Yankaus  v.  Feltenstein,  244  U.  S. 
127,  37  Sup.  Ct.  567,  61  L.  Ed.  1036,  a  suit  was  brought 
in  the  state  court  of  the  city  of  New  York,  and  the  de- 
fendant filed  a  motion  for  removal  of  the  cause  to  the 
federal  court.  The  state  court  denied  the  application, 
and  the  defendant  proceeded  with  the  removal  and  filed 
the  transcript  in  the  federal  court.  In  the  meantime 
the  state  court  entered  a  default  judgment  against  the 
defendant.  Later  the  federal  court  enjoined  any  further 
proceedings  in  the  state  court  to  enforce  this  judgment, 
and  still  later  entered  an  order  remanding  the  cause  to 
the  state  court.  The  state  court  refused  to  set  aside  the 
judgment  rendered  while  defendant  alleged  the  suit  was 
pending  in  the  United  States  court,  and  the  question 
finally  reached  the  Supreme  Court  of  the  United  States, 
and  that  court  sustained  the  judgment  of  the  state  court 
on  the  theory  that  the  case  was  not  removable  to  the 
federal  court,  which  question  was  determined  by  the 
order  of  remand,  and  that  therefore  the  state  court  was 
never  divested  of  jurisdiction.  These  cases  settle  the 
question  here  against  the  appellant's  contention,  and 
the  default  was  therefore  property  entered. 

[5]  The  only  remiaining  question  is  as  to  whether  the 
trial  court  abused  its  discretion  in  refusing  to  set  aside 
the  judgment  by  default.  Under  the  circumstances 
there  was  no  abuse  of  discretion.  As  stated  by  many 
of  the  cases,  the  party  in  removing  the  case  to  the 
federal  court  does  so  at  his  peril,  and  it  is  incumbent 
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upon  him  to  see  that  his  rights  are  protected  in  the 
state  court  in  the  event  that  the  order  of  removal  is 
determined  by  the  federal  court  to  have  been  proper. 
The  appellant  not  only  failed  to  file  a  pleading  in  the 
state  court  as  he  could  have  done  prior  to  the  removal, 
but  neglected  for  13  days  after  the  order  of  remand, 
and  gave  no  valid  excuse  for  the  negligence. 

The  trial  court  therefore  did  not  abuse  its  discretion 
in  refusing  to  set  aside  the  default  judgment,  and  its 
judgment  will  be  affirmed;  and  it  is  so  ordered. 

Parker,  J.,  concurs. 

RAYNOiiDS,  J.,  having  tried  the  case  below,  did  not 
participate. 


STOCKMEN'S  GUARANTY  LOAN  CO.  v.  SANCHEZ. 

[No.  2253.     Sept.  2,  1920.] 

[Rehearing  Denied  Jan.  27,  1921.] 

SYLLABUS  BY  THE  COURT. 

1.  Sections  939  and  940«  Code  1915,  interpreted  and  held 
not  to  prohibit  a  corporation  from  taking  a  promissory  note 
upon  a  subscription  contract  for  its  capital  stock,  and  that 
such  note  is  valid  and  binding  upon  the  maker.  P.  503 

2.  Kvidence  examined,  and  held  not  to  support  an  allega- 
tion of  fraudulent  representations  inducing  a  stock  subscrip- 
tion. P.  505 

3.  The  payment  of  the  purchase  prlc«,  in  pursuance  of  the 
terms  of  a  subscription  contract  for  corporate  stock  and  the 
receipt  of  benefits  from  the  corporation,  after  the  discovery 
of  alleged  fraudulent  representations  inducing  the  subscription 
contract,  establishes  an  affirmance  of  the  contract  and  de- 
stroys the  Hght  to  rescission.  P.  505 

4.  A  person  who  executed  a  subscription  contract  for  stock 
in  a  corporation  when  he  is  under  influence  of  liquor,  but  whc 
subsequently,  when  he  is  sober,  does  acts  which  clearly  recog- 
nize the  contract  as  valid,  and  shows  an  intention  to  be  bound 
by  it,  affirms  the  contract,  and  thereby  destroys  his  right  to 
rescind  on  account  of  drunkenness.  P.  506 

Appeal  from  District  Court,  Bernalillo  County ;  Ray- 
nolds,  Judge. 
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Action  by  the  Stockmea's  Guaranty  Loan  Company 
against  Severo  Sanchjez.  Judgment  for  plaintiff  on'  a 
directed  verdict^  and  defendant  appeals.    AfBbrmed. 

RoDEY  &  RoDEY,  of  Albuqucrque,  for  appellant. 

BuBKHART  &  CooRS,  of  Albuqucrquc,  for  appellee. 

OPINION  OP  THE  COURT. 

PARKER,  C.  J.  This  is  an  appeal  from  a  judgment 
against  appellant  upon  a  directed  verdict  in  the  district 
court  of  Bernalillo  county.  The  action  was  upon  three 
promissory  notes,  two  of  which  were  given  to  cover  the 
purchase  price  of  certain  shares  of  stock  in  the  appellee 
corporation,  and  one  of  which  was  for  borrowed  money. 
The  appellant  filed  an  answer  and  counterclaim,  and  al- 
leged,  in  substance,  that  there  was  fraud  in  the  pro- 
curing of  said  notes,  that  he  was  mentally  incapacitated 
at  the  time  of  the  execution  of  said  notes,  that  there  was 
a  failure  of  consideration,  that  the  appellee  had  failed 
to  exhaust  its  remedies  against  collateral  pledge  to  secure 
the  payment  of  said  notes,  and  that  the  appellant  had 
paid  $1,500  upon  his  stock  subscription  for  the  appel- 
lee's stock,  which  he  desired  to  recover.  It  appeared  in 
the  testimony  that  in  October,  1915,  the  agents  of  the 
appellee  corporation  solicited  appellant  to  purchase 
stock  in  said  corporation,  and  that  on  the  20th  of  Octo- 
ber he  subscribed  in  writing  for  2,500  shares  of  stock 
of  the  appellee  corporation  and  gave  his  two  promissory 
notes,  one  in  the  sum  of  $1,250,  due  in  20  days,  and  one 
in  the  sum  of  $3,750,  due  1  year  from  date.  On  the 
same  day  he  borrowed  from  the  corporation  $400  ajid 
gave  his  note  therefor.  The  $1,250  note,  given  on  Octo- 
ber 20th,  became  due  on  November  9th,  and  was  not 
paid  at  maturity  by  reason  of  the  fact  that  appellant 
was  not  able  to  pay  the  same.  On  December  3d  he  left 
his  ranch,  entirely  sober,  for  the  purpose  of  coming  to 
the  office  of  the  appellee  corporation  in  Albuquerque 
to  arrange  his  payments  upon  his  stock  subscription,  so 
as  to  give  him  more  time,  if  possible.  After  arriving  in 
town  he  met  an  agent  of  the  appellee  corporation  and 
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had  several  drinks  with  him,  after  which,  while  he  was 
somewhat  intoxicated,  they  went  up  to  the  said  office, 
where  he  signed  a  new  application  for  stock  in  place  of 
his  former  application.  His  subscription  at  this  time 
was  for  the  same  number  of  shares  and  at  the  same  price 
per  share  as  his  former  application  of  October  20th. 

Upon  the  execution  of  the  renewal  subscription  on 
December  3d,  he  gave  appellee  the  notes  for  $2,000  and 
$1,500  sued  on  in  this  action,  which  were  to  become  due 
one  year  from  that  date.  He  also  gave  the  corporation 
one  $500  note,  which  was  to  be  due  June  1,  1916,  and 
a  check  for  $1,000.  Payment  of  the  check  of  $1,000, 
which  he  gave  on  December  3,  1915,  he  stopped,  because, 
as  he  testified,  the  company  had  not  fulfilled  the  promises 
of  its  agents,  and  because  he  had  lost  confidence  in  the 
company.  After  having  stopped  the  payment  on  this 
$1,000  check,  he  later,  on  December  7,  1915,  gave  four 
$250  checks  to  the  appellee  corporation  in  place  thereof, 
and  afterwards  again  stopped  payment  on  the  checks,  or 
at  least  two  of  them,  giving  the  same  reason  therefor 
that  he  had  previously  given  for  stopping  payment  upon 
the  $1,000  check.  He  afterwards  gave  a  note  for  $500 
in  place  of  two  of  the  $250  checks,  and  paid  the  other 
two  $250  checks.  On  July  20,  1916,  he  paid  the  $500 
note,  given  on  December  3d,  and  subsequent  thereto  paid 
the  $500  note  given  to  take  up  the  $250  checks.  On 
August  21,  1916,  he  again  procured  a  loan  from  the 
appellee  corporation  in  the  sum  of  $300,  giving  his  note 
therefor.  The  appellant's  own  testimony  shows  that  he 
was  somewhat  intoxicated  on  December  3,  1915,  but  that 
at  all  other  times;  when  he  made  the  original  subscrip- 
tion in  October,  1915,  and  at  the  other  times  after  he 
discovered  the  alleged  fraud  of  the  appeellee,  and  when 
he  secured  extensions  of  time  for  payment,  when  he  gave 
new  checks  and  new  notes,  when  he  made  new  promises 
to  pay  and  made  frequent  payments,  and  when  he  se- 
cured loans  from  the  appellee,  he  was  entirely  sober. 
At  the  close  of  the  appellant's  testimony  the  court,  upon 
motion,  directed  a  verdict  for  the  appellee,  and  rendered 
judgment  thereon. 
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[1]  Appellant  argues  that  no  recovery  can  be  had 
upon  the  notes  given  at  the  time  of  the  subscription  for 
the  stock  and  evidencing  the  subscription  price  thereof, 
by  reason  of  a  prohibition  contained  in  section  939, 
Code  1915,  the  pertinent  provisions  whereof  are  as  fol- 
lows : 

"Nothing  but  money  shaU  be  considered  as  payment  of  any 
part  of  the  capital  stock  of  any  corporation  orgranized  under 
this  article,  except  as  hereinafter  provided  in  case  of  the 
purchase  of  property." 

Section  940,  Code  1915,  provides  that  property  may 
be  taken  by  a  corporation  and  its  stock  issued  therefor 
in  an  amount  equal  in  value  to  the  property.  It  is  to 
be  observed  that  the  language  of  section  939  contains  no 
prohibition  of  the  issuance  of  stock  without  payment 
of  the  subsoription  price,  and  contains  no  prohibition 
of  the  issuance  of  stock  and  the  taking  of  notes  in 
settlement  of  the  subscription  price.  The  provision  is 
that  nothing  but  money  shall  operate  as  a  payment  of 
the  subscription  price  of  stock  in  a  corporation.  In 
these  particulars  our  statute  differs  from  that  of  most  of 
the  states,  except  New  Jersey,  whence  our  statute  comes. 
Section  939,  supra^  is  copied  bodily  from  the  corpora- 
tion act  of  New  Jersey,  in  which  these  provisions  ap- 
pear as  section  48  of  the  New  Jersey  act  (2  Comp.  St. 
N.  J.  1910,  p.  1630).  In  that  state,  so  far  as  we  are 
advised,  no  specific  interpretation  of  the  provisions  of 
this  section  has  been  had.  This  section,  however,  re- 
quired no  interpretation  and  needs  simply  to  be  read* 
according  to  its  plain  language.  That  language  does 
not  prohibit  the  taking  of  a  note  for  a  stock  subscrip- 
tion, and  does  not  invalidate  stock  issued  under  such 
circumstances,  but  simply  provides  that  the* stock  is- 
sued is  not  to  be  considered  as  paid  for  until  it  is  in 
fact  paid  for  in  money  or  property.  The  fact  that  upon 
the  taking  of  a  note  for  a  stock  subscription  the  pay- 
ment is  delayed  is  no  objection,  because  another  section 
of  our  corporation  act  expressly  contemplates  that  pay- 
ment for  stock  may  be  deferred  and  the  money  brought 
in  from  time  to  time  bv  assessment  in  the  discretion  of 
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the  board  of  directors.  See  section  908,  Code  1915. 
The  provisions  of  the  section  are  in  accordance  with 
the  general  principle  of  law  to  the  effect  that  no  promise 
to  pay  money  is  to  be  considered  as  payment,  unless 
the  parties  so  agree  at  the  time. 

In  some  of  the  states  payment  for  stock  in  notes  or 
bonds  is  expressly  prohibited  by  statutory  provisions. 
In  some  states  the  statute  provides  that  no  note  or  obli- 
gation given  by  a  subscriber  shall  be  considered  as  pay- 
ment of  any  part  of  the  capital  stock.  Under  such  a 
statute  it  is  held  that,  when  such  a  note  is  given,  the 
provision  merely  means  that  the  note  shall  not  in  law 
effect  a  payment,  so  as  to  relieve  the  purchaser  or  sub-* 
scriber  from  his  obligation  to  pay,  and  does  not  operate 
to  prevent  the  corporation  from  taking  a  note  for  stock, 
or  to  invalidate  a  note  so  taken,  or  to  relieve  the  maker 
thereof  from  the  obligation  to  pay  it.  German  Mercan- 
tile Co.  V.  Wanner,  25  N.  D.  479,  142  N.  W.  463,  52 
L.  R.  A.  (N.  S.)  453,  is  an  example  of  such  holding.  In 
some  states  the  provision  is  that  no  corporation  shall 
issue  stock  except  for  labor  done,  services  performed, 
or  money  or  property  actually  received.  In  those  states 
it  is  held  that  this  provision  does  not  prohibit  the  taking 
of  the  note  of  the  subscriber,  for  the  reason  that  such 
note  is  property.  Pacific  Trust  Co.  v.  Dorsey,  72  Cal. 
55,  12  Pae.  49,  Quartz  Glass  Mfg.  Co.  v.  Joyce,  27  Cal. 
App.  523, 150  Pac.  648,  and  Meholin  v.  Carlson,  17  Idaho 
742,  107  Pac.  755,  134  Am.  St.  Rep.  286,  are  exam- 
ples of  such  holding.  Other  courts  hold,  under  a  similar 
provision,  that  a  corporation  may  not  issue  its  stock 
and  take  in  payment  therefor  a  note  of  the  subscriber, 
but  holds  that  the  note  is  valid  where  the  stock  is  not 
actually  issued  or  delivered  to  the  subscriber,  since,  un- 
der such  circumstances,  the  note  is  but  another  form  of 
evidence  of  the  agreement  to  pay  the  subscription.  Com- 
mercial Guaranty  State  Bank  v.  Crews  (Tex.  Civ.  App.) 
196  S.  W.  901.  In  this  connection  see  5  Fletcher's  Cyc. 
Corporations,  §§  3513  and  3514,  where  all  of  the  au- 
thorities on  this  specific  subject  seem  to  be  collected. 
It  follows  from  the  foregoing  that  the  notes  sued  on 
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were  entirely  valid,  and  were  not  open  to  the  objection 
made  by  counsel  for  appellant. 

[2]  Appellant  argues  that  there  was  fraud  in  ob- 
taining the  stock  subscription  and  notes.  He  bases  the 
contention  upon  two  propositions:  (1)  The  agents  who 
sold  him  the  stock  did  not  disclose  that  preferred  stock 
was  authorized  by  the  charter;  (2)  the  agents  repre- 
sented that  the  corporation  would  loan  appellant  money 
at  from  4  to  6  per  cent.,  which  they  failed  to  do. 

As  to  the  first  proposition,  the  evidence  of  the  appel- 
lant shows  that  the  selling  agents  did  disclose  the  fact 
.that  preferred  stock  was  authorized  by  the  articles  of 
incorporation. 

As  to  the  second  point,  the  evidence  of  appellant  and 
his  brother-in-law  shows  that  the  representation  was 
that  money  would  be  loaned  at  from  4  to  6  per  cent, 
on  notes  secured  by  livestock  or  ranch  property,  and  it 
appears  that  no  application  for  loans  secured  in  this 
manner  was  made  by  appellant.  The  loans  he  secured 
were  all  made  upon  his  personal  note,  without  security, 
and  he  was  charged  from  8  to  10  per  cent.  There  was, 
therefore,  no  proof  of  fraudulent  representations. 

[3]  Even  assuming  that  all  of  the  facts  in  evidence 
and  all  of  the  inferences  to  be  drawn  therefrom  did 
show  an  overreaching  by  appellant  bordering  upon  or 
even  showing,  fraudulent  representations,  still  the  ap- 
pellant is  in  no  position  to  avail  himself  of  the  same. 
As  appears  from  the  facts  heretofore  recited,  the  sub- 
scription contract  and  notes  were  executed  on  December 
3,  1915.  Thereafter  up  until  August  20,  1916,  appel- 
lant had  frequent  dealings  with  appellee,  making  pay- 
ments of  portions  of  the  subscription  price,  and  borrow- 
ing money  from  time  to  time  from  the  appellee.  If  he 
had  been  defrauded,  he  was  aware  of  the  fact,  but 
elected  to  proceed  with  the  purchase  and  to  avail  himself 
of  the  right  to  borrow  money  from  the  appellee.  Under 
such  circumstances,  the  right  to  rescind  was  lost.  The 
cases  are  collected  in  9  C.  J.  Cancellation  of  Instru- 
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ments,  §§  77,  78,  and  79.  The  payment  of  the  purchase 
price  and  the  receipt  of  benefits  after  the  discovery  of 
the  fraud  are  among  the  acts  prominently  mentioned  in 
the  cases  as  clearly  establishing  affirmance.  In  3  Elliott 
on  Coi\tracts,  §  2430,  it  is  said: 

"Any  acts  of  recognition  of  the  contracft,  or  any  transaction 
with  the  defendant  relating:  to  the  subject-matter  thereof, 
with  Icnowledge  of  the  fact  and  inconsistent  with  intention  to 
rescind,  will,  in  general  have  the  effect  of  affirming'  the  trans- 
action." 

See  6  Fletcher's  Cyc.  of  Corporations,  §  3882,  where 
the  cases  are  also  collected  and  commented  upon.  See, 
also,  Elliott  V.  Brady,  192  N.  Y.  221,  85  N.  E.  69,  18 
L.  R.  A.  (N.  S.)  600,  127  Am.  St.  Rep.  898.  The  record 
showing  affirmance  on  the  part  of  the  appellant,  he 
cannot  now  rescind  the  contract. 

[4]  The  same  principle  applies  to  the  proposition  in 
regard  to  the  appellant's  alleged  intoxication  on  Decem- 
ber 3,  1915,  when  he  executed  the  subscription  contract 
and  the  notes  sued  on.  Assuming  that  the  appellant 
was  slightly  under  the  influence  of  liquor  at  the  time, 
the  evidence  falls  far  short  of  showing  that  he  was  so 
intoxicated  as  to  be  incapable  of  knowing  what  he  was 
doing,  which  seems  to  be  the  extent  of  intoxication  re- 
quired to  avoid  a  contract  entered  into  by  a  drunkard. 
6  R.  C.  L.  Contracts,  §  18.  But,  assuming  that  the  ap- 
pellant was  incapacitated  by  drunkenness  at  the  time  of 
the  execution  of  the  subscription  contract  and  the  notes, 
he  nevertheless  ratified  his  act  by  the  numerous  subse- 
quent acts  of  affirmance  between  that  time  and  the  fol- 
lowing August,  at  which  times  he  was  duly  sober,  so  far 
as  appears  from  the  record.  Upon  this  subject  it  is 
stated  in  1  Elliott  on  Contracts,  §  444,  that  the  universal 
rule  is  as  follows: 

The  voidable  contracts  of  an  intoxicated  person  may  be  rati- 
fied by  him  when  he  becomes  sober,  and,  if  so  ratified,  they  \ 
become  binding  upon  him  and  may  be  enforced.  This  may 
be  done  by  any  act  which  clearly  recognizes  the  contracts  as 
valid  and  shows  an  intention  "to  be  bound  by  it,  or  it  may  be 
done  by  a  failure  to  disaffirm  within  a  reasonable  time." 
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It  follows,  from  all  the  foregoing,  that  the  action  and 
judgment  of  the  court  below  were  in  all  respects  cor- 
rect, and  that  the  judgment  should  be  affirmed ;  and  it 
is  so  orderd. 

Roberts,  J.,  concurs. 

Raynolds,  J.,  did  not  participate,  having  tried  the 
case'below. 


STATE  V.  LEATHERWOOD. 

[No.  2433.     Nov.  29,  1920.] 

[Rehearing-  denied  January  27,   1921.] 

SYLLABUS  BY  THE  COURT. 

1.  Statutory  provisions  for  the  selection  of  jurors  are 
usually  construed  by  the  courts  to  be  directory,  unless  the 
contrary  intent  is  clearly  manifested  by  the  statute,  and,  beings 
directory,  an  immaterial  departure  from  the  method  pre- 
scribed does  not  vitiate  the  trial  or  invalidate  the  jury.   P.   610 

2.  So  long:  as  the  defendant  in  a  criminal  case  is  tried  by  a 
fair  and  impartial  jury,  he  cannot  complain  of  the  fact  that 
the  trial  court  erroneously  excused  certain  members  of  the 
regular  panel  from  service.  A  court  may  put  a  legal  juror 
off,  and  its  action  is  without  prejudice  to  the  defendant  if  a 
legally  qualified  and  competent  juror  is  put  on  in  his  stead, 
but  the  court  cannot  allow  an  illegal  Juror  to  sit  in  the  trial 
of  the  case.  P.  610 

3.  A  peremptory  challenge  to  a  juror  may  be  allowed  by  the 
court  at  any  time  before  the  jury"  is  sworn  to  try  the  case,  and 
the  fact  that  the  juror  has  been  accepted  by  both  parties  does 
not  preclude  the  court  from  thereafter,  and  before  the  jury  is 
sworn,  allowing  one  of  'the  parties  to  exercise  a  peremptory 
challeng-e  out  of  the  order  provided  by  statute.  P.  510 

4.  It  is  not  proper  for  the  court  to  give  an  instruction 
which  may  be  abstractly  correct  as  a  matter  of  law  where 
there  is  no  basis  for  it  in  the  evidence,  nor  is  it  proper  for  the 
court  in  instructing  the  jury  to  define  rules  of  evidence.  Held 
improper  for  the  court  to  instruct  as  to  when  a  statement 
made  by  the  deceased,  for  whose  murder  the  defendant  is  on 
trial,  would  be  admissible  or  inadmissible  in  evidence,  when 
there  was  no  evidence  in  the  case  to  the  effect  that  the  de- 
ceased had  made  a  statement  concerning  the  difficulty.  P.  614 
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Appeal  from  District  Court,  Mora  County;  Leahy, 
Judge. 

Baylor  Leatherwood  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.  Reversed,  and  new  trial 
granted. 

J.  Leahy,  of  Raton,  and  C.  W.  G.  Ward  and  S.  B. 
Davis,  Jr.,  both  of  East  Las  Vegas,  for  appellant. 

Court  erred  with  respect  to  selection  of  jurors.  Chap- 
ter 93,  Laws  1917 ;  State  v.  Balles,  24  N.  M.  16 ;  Clinton 
V.  Engelbrecht,  17  Wall.  434 ;  Terr.  v.  Prather,  18  N.  M. 
195;  Hildreth  v.  Troy,  101  N.  Y.  234;  Teat  v.  Land,  135 
La.  782,  66  So.  199 ;  People  v.  Murray,  85  Cal.  350,  24 
Pa<5.  666. 

After  acceptance  of  a  juror  a  peremptory  challenge 
cannot  be  interposed.  Com.  v.  Rogers,  7- Mete.  (Mass.) 
500;  State  v.  Hays,  23  Mo.  287:  Smith  v.  Brown,  8 
Kan.  609 ;  State  v.  Schufflin,  20  Ohio  St.  233 ;  Com.  v. 
Marrow,  3  Brewst.  (Pa.)  402;  State  v.  Patton,  18  Conn. 
166 ;  Horbach  v.  State,  43  Tex.  242 ;  State  v.  Anderson, 
4  Nev.  265 ;  Sparks  v.  State,  59  Ala.  82. 

Harry  S.  Bowman  and  N.  D.  Meyer,  Asst.  Attys. 
Gen.,  for  the  State. 

Retention  of  discharge  of  jury  is  discretionary,  and 
will  be  reviewed  for  abuse  of  discretion  only.  16  R.  C. 
L.,  p.  321 ;  1  Thomp.  on  Trials,  45,  147 ;  State  v.  Hans- 
ford, 14  L.  R.  A.  (N.  S.)  548;  State  v.  Duvall,  65  So. 
904;  L.  R.  A.  1916E,  1264;  Hippie  v.  State,  191  S.  W. 
1150,  L.  R.  A.  1917D,  1141 ;  State  v.  Cooper,  82  S.  E. 
358,  Ann.  Cas.  1917D,  453;  State  v.  Kellogg,  104  La. 
580 ;  Sec.  18,  p.  93,  L.  1917 ;  People  v.  McLaughlin,  37 
N.  Y.  1005 ;  Price  v.  State,  36  Miss.  531,  72  Am.  Dec. 
195;  Andrews  v.  State,  174  Ala.  11;  56  So.  998,  Ann. 
Cas.  1914,  B.  760 ;  State  v.  White,  19  Kan.  445,  27  Am. 
Reps.  137;  People  v.  Lee,  (Calif.)  81  Pac.  969;  Logan 
V.  United  States,  144  U.  S.  263 ;  Glasgow  v.  Metropolitan 
St.  Ry.  Co.,  (Mo.)  98  S.  W.  915. 
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Before  a  reversal  for  the  excuse  of  a  juror  can  be 
by  reason  of  such  action.  State  v.  Rodri^ez,  23  N.  M. 
167 ;  State  v.  Duvall,  135  La.  710 ;  65  So.  904,  L.  R.  A. 
1916B,  Pittsburg  etc.  Railway  Co.  v.  Montgomery,  152 
Ind.  1,  71  Am.  St.  Reps.  301,  319 ;  McGuire  v.  the  State 
of  Mississippi,  37  Miss.  369,  376;  People  v.  Durrant, 
(Calif.)  48  Pac.  75,  78;  Glasgow  v.  Metropolitan  St.  Ry. 
Co.,  (Mo.)  89  S.  W.  915, 1  Thompson  on  Trials,  (2d  Ed.) 
p.  45,  p.  147. 

OPINION   OF   THE   COURT. 

ROBERTS,  J.  Appellant  was  convicted  of  the  crime 
of  murder  in  the  second  degree,  and  appeals. 

The  first  t^^o  errors  assigned  relate  to  the  petit  jury. 
There  had  been  a  murder  case  tried  immediately  pre- 
ceding the  impaneling  of  the  jury  in  the  present  case, 
which  resulted  in  a  verdict  of  acquittal.  Five  of  the 
regular  panel  of  the  jury  for  the  term  sat  in  the  trial 
of  the  case  referred  to.  The  court,  after  excluding  all 
members  of  the  regular  panel  from  the  courtroom,  ex- 
cept the  five  who  sat  in  the  trial  of  that  case,  ex- 
cused the  five  jurors  from  further  service  during  the 
term,  giving  as  a  reason  that  the  jurors  either  deliber- 
ately or  willfully  disregarded  their  oaths  as  jurors  in 
the  trial  of  the  case  referred  to,  or  that  they  were  too 
dense  to  serve  as  jurors.  Five  other  jurors  to  take  the 
places  of  the  ones  so  discharged  were  selected  pursuant  to 
the  provisions  of  chapter  93,  Laws  1917. 

The  selection  of  the  jurors  for  the  trial  of  cases  in  the 
district  courts  is  governed  by  the  provisions  of  this  act. 
By  section  12  it  is  provided  that  the  list  of  names  drawn 
for  the  term  **  shall  constitute  the  names  for  the  regular 
venires  for  grand  and  petit  juries,"  and  that  if  there 
are  extra  names  the  list  must  be  made  up  in  the  order 
in  which  the  names  are  drawn,  except  as  to  such  persons 
as  are  excused  **for  good  cause  shown  to  the  court.'' 
Section  18  provides  that  no  person  shall  be  excused  from 
service  by  the  judge  ''except  for  good  and  sufficient 
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reasonfi."  Because  of  these  provisions  appellant  con- 
tended that  the  court  was  without  power  to  discharge 
the  five  jurors  mentioned,  or  any  jurors,  except  **for 
good  and  sufficient  reasons,"  and  that  the  reasons  set 
forth  were  not  sufficient  to  justify  this  action  of  the 
court. 

[1]  Statutory  provisions  for  the  selection  of  jurors 
are  usually  construed  by  the  courts  to  be  directory,  un- 
less a  contrary  intent  is  clearly  manifest  by  the  statute, 
and,  being  directory,  an  immaterial  departure  from  the 
method  prescribed  does  not  vitiate  the  trial  or  invalidate 
the  jury.  The  present  act  authorizes  the  judge  of  the 
district  court  to  excuse  jurors  from  service  for  good  and 
sufficient  reasons,  but  the  court  necessarily  determines 
the  sufficiency  of  the  reasons  justifying  the  discharge. 
But  the  authorities  generally  hold  that,  where  a  com- 
petent and  impartial  jury  is  secured  in  a  criminal  case, 
a  conviction  will  not  be  reversed  because  of  some  in- 
advertent failure  to  comply  with  every  directory  pro- 
vision of  the  jury  law,  in  the  absence  of  a  showing  of 
prejudice  against  the  accused.  16  R;  C.  L.  p.  290.  And 
this  rule  was  followed  by  this  court  in  the  case  of  State 
V.  Rodriguez,  23  N.  M.  156,  167  Pac.  426,  L.  R.  A. 
1918A,  1016.    In  that  case  the  rule  is  stated  as  follows : 

"No  party  can  acquire  a  vested  rigrht  to  have  a  particular 
member  of  the  panel  sit  upon  the  trial  of  his  cause  until  he 
has  been  accepted  and  sworn.  It  is  enough  that  it  appear  that 
his  cause  has  been  tried  by  an  impartial  jury.  It  is  no  srround 
of  exception  that,  and  asrainst  his  objection,  a  Juror  was  re- 
jected by  the  court  upon  insufficient  e^rounds,  unless,  througrh 
rejecting:  qualified  persons,  the  necessity  of  accepting*  others 
not  qualified  has  been  purposely  created." 

[2]  While  the  five  jurors  in  question  were  excused, 
assuming  for  the  sake  of  argument  that  they  were  com- 
petent and  qualified,  their  places  were  taken  upon  the 
jury  by  five  others  equally  as  honest,  competent,  and 
qualified,  and  no  prejudice  could  have  resulted  to  the 
appellant.  He  had  no  vested  right  to  be  tried  by  those 
five  jurors  or  to  have  them  sit  upon  his  panel.  He  did 
have  the  right  to  be  tried  by  a  fair  and  impartial  jury. 
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and  this  right  was  accorded  to  him  and  no  claim  is  made 
that  the  jury  as  finally  selected  was  not  composed  of 
competent,  qualified,  fair,  and  impartial  jurors.  In  fact, 
appellant  had  five  peremptory  challenges  remaining 
when  he  accepted  the  jurors,  and  it  is  to  be  presumed 
that  if  objectionable  jurors  were  at  that  time  upon  the 
panel  he  would  have  exercised  his  peremptory  chal- 
lenges. 

Appellant  cites  and  relies  upon  the  case  of  Hildredth 
V.  City  of  Troy,  101  N.  Y.  234,  4  N.  E.  559,  54  Am.  Rep. 
686,  in  which  case  the  court  erroneously  excused  12  of 
the  regular  jury  panel  from  the  trial  jury  on  the  ground 
that  as  residents  of  the  city  of  Troy  they  w^ere  disquali- 
fied. The  appellate  court  held  this  to  constitute  re- 
versible error.  The  contrary  is  held  by  the  Supreme 
Court  of  Maine  in  the  case  of  Snow  v.  Weeks,  75  Me. 
105.    The  court  said : 

"At  plaintifTs  request,  the  presiding  judgre  excluded  from 
the  panel  several  Jurors  from  the  city  of  Rockland,  upon  the 
assumption  that  the  city  might  have  some  interest,  or  the 
Jurors  some  bias,  in  the  result  of  the  suit.  It  is  denied  by  the 
defendant  that  such'  bias  or  interest  existed.  But  it  matters 
not  whether  it  existed  or  not.  It  was  a  matter  for  the  exer- 
cise of  the  discretion  of  the  Judge.  To  his  ruling  upon  such  a 
question  exceptions  do  not  lie.  He  may  put  off  a  Juror  when 
there  is  no  real  and  substantial  cause  for  it.  That  cannot  le- 
gally injure  an  objecting  party  as  long  as  an  unexceptionable 
Jury  is  Anally  obtained.  It  is  quite  a  different  question  where 
a  Judge  puts  a  Juror  upon  the  panel  who  cannot  sit.  He  may 
put  a  legal  Juror  off.  He  cannot  allow  an  illegal  Juror  to  go 
on.    Ware  v.  Ware,  8  Me.  29;  Shea  v.  Lawrence,  1  Allen,  167." 

In  the  case  of  People  v.  Searcey,  121  Cal.  3,  53  Pa-c. 
360,  41  L.  R.  A.  157,  the  court  said : 

"The  further  fact  that  the  Judg«  excused  certain  of  the 
venire  for  cause  is  not  a  matter  for  complaint  on  the  part  of 
the  defendant.  As  to  such  matters  the  court's  discretion  is  of 
the  broadest.  Defendant  in  this  regard  must  be  satisfied  if 
he  is  tried  by  twelve  qualified,  competent  Jurors." 

See,  also,  People  v.  Harris.  (Cal.  App.)  188  Pac.  65. 

Many  other  cases  might  be  cited  on  the  proposition 
sustaining  one  view  or  the  other.  The  Rodriguez  Case 
committed  this  court  to  the  doctrine  that  the  defendant 
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could  not  complain  of  departures  from  a  directory  stat- 
ute in  the  matter  of  selecting  a  jury  so  long  as  he  was 
tried  by  a  fair  and  impartial  jury.  We  see  no  reason 
for  departing  from  this  view.  Much  that  will  be  said 
under  the  next  proposition  is  equally  applicable  to  this 
question. 

[3]  After  twelve  jurors  had  been  accepted  by  both 
the  state  and  the  defendant,  and  just  before  the  jury 
was  to  be  sworn  to  try  the  case,  the  state  asked  leave 
of  court  to  interpose  a  peremptory  challenge  to  one  of 
the  jurors  theretofore  accepted. '  The  defendant  objected 
to  the  allowance  of  the  challenge  and  over  his  objec- 
tion the  state  was  permitted  to  exercise  the  challenge. 
Both  parties  at  that  time  had  unexhausted  peremptory 
challenges,  the  defendant  having  five  remaining. 

The  exercise  of  peremptory  challenges  is  regulated  by 
section  30,  c.  93,  Laws  1917.  In  criminal  cases  it  pro- 
vides that  no  defendant  shall  be  required  to  exercise  a 
peremptory  challenge  as  to  any  particular  juror  until 
the  state  shall  have  finally  passed  upon  and  accepted 
such  juror.  It  will  be  observed  that  the  court  per- 
mitted the  state  to  challenge  the  juror  contrary  to  the 
provisions  of  this  act.  Just  how  the  appellant  was  in- 
jured by  the  allowance  of  the  challenge  is  not  apparent, 
because^a  competent,  qualified,  and  acceptable  juror  was 
procured  in  the  place  of  the  juror  excused.  Much  that 
has  been  said  under  the  first  point  discussed  applies 
with  equal  force  to  this  proposition. 

In  many  jurisdictions  it  is  held  that  a  peremptory 
challenge  may  be  allowed  at  any  time  before  the  jury  is 
sworn,  and  that  the  acceptance  of  the  juror  does  not 
prevent  a  subsequent  peremptory  challenge  if  the  juror 
has  not  been  sworn,  and  that  statutes  regulating  peremp- 
tory challenges  are  directory  and  not  mandatory.  Many 
authorities  supporting  this  view  will  be  found  cited  in  a 
note  to  the  case  of  McDonald  v.  State,  172  Ind.  393,  88 
N.  E.  673, 139  Am.  St.  Rep.  383, 19  Ann.  Cas.  763.  Cases 
sustaining  the  opposite  view  will  also  be  found.     One 
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of  the  best-considered  cases  we  have  found  on  the  ques- 
tion is  the  case  of  Stevens  v.  Union  Railroad  Co.,  26 
R.  I.  90,  58  Atl.  492,  66  L.  R.  A.  465.  There  a  party 
was  allowed  more  peremptory  challenges  than  he  was 
entitled  to  under  the  statute  and  the  court,  after  a  pains- 
taking review  of  all  the  authorities,  said : 

"The  cases  to  which  we  have  last  referred  declare  and  affirm 
in  this  country,  and  at  the  present  time,  the  same  doctrine 
that  prevailed  in  England  in  the  past  that  the  law  is  concerned 
rather  with  the  fairness  of  the  trial  and  the  impartiality  of 
the  jurors  than  with  the  particular  jurors  who  compose  the 
jury  and  render  the  verdict." 

The  subject  was  exhaustively  considered  by  Judge 
Lomax,  speaking  for  the  Supreme  Court  of  Appeals 
of  Virginia,  in  Clore's  Case,  8  Grat.  606.  There  the 
eminent  jurist  points  out  the  diflference  between  over- 
ruling a  proper  challenge  on  the  part  of  the  defendant 
and  sustaining  an  improper  challenge  on  the  part  of  the 
state.  In  the  former  case  an  improper  juror  is  forced 
upon  the  defendant,  while  in  the  latter  it  is  but  the  sub- 
stitution of  one  qualified  and  competent  juror  for  an- 
other. He  further  points  out  the  absurdity  of  award- 
ing the  defendant  a  new  trial  because  of  an  error  in  er- 
roneously excusing  a  competent  juror  and  substituting 
in  his  stead  another  equally  as  competent;  that  in  the 
event  a  new  trial  is  awarded  it  will  be  impossible  for  the 
defendant  to  reconstitute  the  jury  and  place  upon  it 
the  one  juror  erroneously  excluded;  that  all  that  could 
be  accomplished  by  the  new  trial  would  be  the  trial  of 
the  defendant  before  a  fair  and  impartial  jury,  which 
the  defendant  has  already  had. 

The  better-reasoned  cases  in  our  view  uphold  the  doc- 
trine that  a  party  litigant  has  no  vested  right  to  be 
tried  by  any  particular  juror;  he  has  a  constitutional 
right  to  be  tried  by  a  fair  and  impartial  jury;  that 
statutes  regulating  the  selection  of  the  jury  are  direc- 
tory and  not  mandatory;  that,  so  long  as  a  trial  court 
adheres  to  the  spirit  of  such  a  statute,  an  immaterial 
departure  from  the  letter  of  the  statute  will  not  vitiate 
the  trial.    A  flagrant  disregard  of  such  a  statute  would 
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not,  of  course,  be  tolerated,  but  an  immaterial  departure 
therefrom,  evidently  made  for  the  purpose  of  further- 
ing the  procuring  of  a  fair  and  impartial  jury,  will 
not  vitiate  the  trial.  The  departure  in  the  present  in- 
stance was  of  such  a  nature. 

[4]  The  court,  over  objection  of  the  appellant,  gave 
to  the  jury  instruction  No.  32,  which  reads  as  follows : 

"I  instruct  you  that  you  have  no  riirht  to  speculate  about 
whether  the  deceased,  Anselmo  Gonzales,  made  any  statement 
concerniniT  the  manner  in  which  he  was  shot,  and  any  state- 
ment made  by  him  except  in  the  presence  of  the  defendant 
would  be  inadmissible,  unless  it  was  a  dying  declaration  or 
such  impulsive  declaration  as  he  may  have  made  at  and  imme- 
diately  after  the  shooting:." 

The  objection  to  the  instruction  urged  is  that  it  as- 
sumed that  there  was  evidence  showing  the  deceased 
made  a  statement  concerning  the  manner  in  which  he 
was  shot,  while  in  truth  and  in  fact  there  was  no  such 
evidence ;  that  the  instruction  left  the  jury  to  infer  that 
deceased  made  declarations,  but  that  the  same  were 
not  dying  declarations  or  impulsive  declarations  made 
in  the  presence  of  the  defendant,  and  that  for  this 
reason  the  same  would  be  inadmissible. 

It  is  not  proper  to  give  an  instruction  which  may  be 
abstractly  correct  as  a  matter  of  law,  where  there  is  no 
basis  for  it  in  the  evidence.  Nor  is  it  proper  for  the 
court  in  instructing  the  jury  to  define  rules  of  evidence. 
Rules  governing  the  admissibility  of  testimony  are  for 
the  guidance  of  the  court  and  not  the  jury.  It  is  proper 
for  the  jury  to  consider  all  evidence  submitted  by  the 
court,  subject  to  such  limitations  as  the  court  may  im- 
pose, but  always  it  is  the  province  of  the  court  to  de- 
termine whether  proffered  evidence  should  or  should 
not  be  admitted.  Here,  in  the  instruction  in  question, 
the  court  was  undertaking  to  define  to  the  jury  a  rule 
of  evidence  governing  the  admissibility  of  dying  declarer 
tions  or  impulsive  declarations.  No  such  declarations 
had  been  offered  in  evidence  or  admitted,  and  the  in- 
struction was  calculated  to  mislead  the  jury,  in  that 
they  might  have  assumed  from  this  instruction  that  the 
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deceased  had  made  a  statement  in  regard  to  the  shoot- 
ing, but  which  was  not  admissible  in  evidence  because 
it  was  neither  a  dying  declaration  nor  an  impulsive  dec- 
laration. 

In  14  R.  C.  L.  p.  786,  the  rule  is  stated  as  follows : 

"The  scope  of  an  instruction  in  a  particular  case  is  to  be  de- 
termined, not  alone  by  the  pleadings  therein,  but  ateo  by  the 
evidence  in  support  of  the  issues  between  the  parties,  and, 
even  though  an  issue  is  raised  by  the  pleadings,  it  is  not  proper 
to  give  an  instruction  thereon,  although  it  may  be  abstractly 
correct,  where  there  is  no  basis  for  it  in  the  evidence.  The 
principle  upon  which  this  .*u1e  is  founded  is  that  only  such  an 
Instruction  should  be  given  as  is  based  upon  the  legitimate  ev- 
idence in  the  case.  The  fact  that  it  may  be  correct  as  a  gen- 
eral principle  of  law  is  not  material,  for  it  is  the  duty  of  the 
court  to  confine  itself  to  a  statement  of  such  principles  of 
law  as  are  applicable  to  the  evidence  received  in  support  of 
the  contentions  of  the  parties,  and  thus  to  aid  the  Jury  in  ar- 
riving at  a  correct  determination  of  the  issues  Involved.  If  an 
instruction  is  not  based  on  the  evidence  it  is  erroneous,  in 
that  it  introduces  before  the  Jury  facts  not  presented  thereby, 
and  is  well  calculated  to  mislead  and  induce  them  to  sup- 
pose that  such  a  state  of  facts,  in  the  opinion  of  the  court, 
was  possible  under  the  evidence,  and  might  be  considered  by 
them." 

For  the  error  in  giving  this  instruction  the  case  must 
be  reversed  and  a  new  trial  granted ;  and  it  is  so  ordered. 
Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


RAVANY  et  al.  v.  EQUITABLE  LIFE  ASSUR.  SOC. 

OF   UNITED   STATES. 

[No.  2369.     Jan.  7,  1921.] 
SYLLABUS  BY  THE  COURT. 

1.  Mere  inadequacy  of  consideration  is  not  sufficient  in  and 
of  itself,  to  avoid  a  contract,  unless  such  inadequacy  is  so 
grross  as  to  shock  the  conscience  and  furnish  satisfactory  and 
decisive  evidence  of  fraud.  P.   520 

2.  The  appellate  court  will  not  consider  a  finding:  made  by 
the  trial  court  five  days  after  the  entry  of  judgment,  and  with- 
out notice  to  the  opposite  party.  P.  521 

3.  A  finding  by  the  court,  to  the  effect  that  there  was 
nothing  in  the  appearance,  manner  of  testifying,  or  attitude 
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on  the  witness  stand  of  certain  witnesses  to  cause  the  court  to 
disbelieve  any  of  their  testimony  is  not  a  finding  of  an  ulti- 
mate fact,  and  cannot  be  used  to  impeach  the  Judgment  ren- 
dered by  the  court.  P.   521 

4.  Mental  weakness,  whether  resulting  from  sickness,  age, 
or  any  other  cause  which  does  not  totally  destroy  the  ability 
to  comprehend  the  nature  and  effect  of  the  transaction,  fur- 
nishes no  ground  for  the  avoidance  of  a  contract  entered  into 
by  such  person,  in  the  absence  of  evidence  showing  fraud  or 
undue  influence.  P.   522 

5.  In  a  suit  to  annul  and  set  aside  an  annuity  contract  on 
the  ground  of  mental  incapacity  of  the  purchaser  of  the  con- 
tract, where  the  court  finds  that  such  purchaser  at  the  date 
he  entered  into  the  contracft  was  possessed  of  mental  power 
and  ability  sufficient  to  understand,  and  did  understand,  the 
nature  and  character  of  said  contract,  such  finding  does  not 
conflict  with  a  flnding  made  by  the  court,  to  the  effect  that  at 
such  time  said  purchaser  did  not  have  the  mental  capacity  to 
understand  and  know,  even  approximately,  the  expectancy  of 
life  of  the  annuitant,  and  that  the  policy  was  based  upon  the 
expectancy  of  life  of  the  average  sane  person,  because  the 
facts  last  found  were  not  essential  elements  of  the  contract, 
and  were  used  only  by  the  company  ^s  the  bsusis  for  Its  deter- 
mination as  to  the  pric«  it  would  charge  for  a  given  standard 
contract.  P.   523 

Appeal  from  District  Court,  Bernalillo  County;  Ray- 
nolds,  Judge. 

Suit  by  Joseph  Ravany,  administrator  of  the  estate  of 
Joseph  M.  Ravany,  deceased,  aud^  another,  against  the 
Equitable  Life  Assurance  Society  of  the  United  States, 
to  cancel  an  annuity  contract  Decree  for  defendant 
and  plaintiffs  appeal.    Affirmed. 

See,  also,  26  N.  M.  41,  188  Pac.  1106. 

H.  B.  Jamison,  of  Albuquerque,  and  E.  R.  Wright, 
of  Santa  Fe,  for  appellants. 

E.  W.  DoBSON,  of  Albuquerque,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  C.  J.  The  appellants,  Joseph  Ravany, 
administrator  of  the  estate  of  Joseph  M.  Ravany,  de- 
ceased, and  Elvina  Ravany,  by  her  guardian  ad  litem, 
H.  B.  Jamison,  brought  suit  against  appellee,  the  Equi- 
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table  Life  Assurance  Company  of  the  United  States, 
to  cancel  a  certain  annuity  contract  entered  into  by 
one  Joseph  M.  Ravany,  now  deceased,  with  the  appellee 
in  September,  1912,  for  an  annuity  payment  to  his  in- 
sane daughter,  Elvina  Ravany. 

The  theory  upon  which  the  complafait  proceeded  was : 
(1)  That  Joseph  M.  Ravany  was  without  the  mental 
ability  and  power  to  understand  the  nature  and  char- 
acter of  the  said  pretended  contract  for  the  annuity  into 
which  he  entered  with  the  said  company;  and  (2)  that 
the  agent  of  appellee  made  certain  false  and  fraudulent 
representations  to  the  said  Joseph  M.  Ravany;  and  (3) 
that  the  consideration  for  the  contract  was  grossly  in- 
adequate. The  answer  denied  all  the  material  allega- 
tions  of  the  complaint.  The  court  upon  the  trial  of  the 
case  made  certain  findings  of  fact  and  stated  conclusions 
of  law,  and  entered  a  decree  sustaining  the  contract. 

A  brief  recital  of  the  facts  may  assist  in  a  better  un- 
derstanding of  the  question  later  discussed.  The  con- 
tract was  made  in  December,  1912.  At  that  time  Joseph 
M.  Ravany  was  86  years,  of  age.  Appellee  had  an  of- 
fice in  the  city  of  Albuquerque,  in  charge  of  Patterson, 
a  general  agent.  Ravany  had  a  daughter  43%  years  of 
age,  who  was  demented,  and  had  been  so  for  many 
years.  Ravany  was  apparently  desirous  of  making  pro- 
vision for  the  future  support  and  maintenance  of  his 
insane  daughter,  and  entered  into  a  contract  with  the 
First  Savings  Bank  &  Trust  Company  by  which  the 
bank  was  to  pay  to  the  daughter,  or  her  guardian,  a 
stipulated  amount  each  month  for  a  period  of  20  years. 
Probably  another  similar  contract  was  also  made.  Mr. 
Ravany  sought  out  the  agent  of  the  appellee  company 
about  a  month  or  so  before  the  contract  was  made,  and 
informed  the  agent  as  to  the  status  and  condition  of  his 
daughter,  and  stated  that  he  desired  to  purchase  an  an- 
nuity contract  of  insurance  for  the  benefit  of  said  daugh- 
ter, and  wanted  a  contract  that  would  assure  the  daugh- 
ter a  stipulated  amount  so  long  as  she  should  live,  and 
so  that  there  would  be  no  possibility  of  any  one  inter- 
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f ering  or  taking  the  same  from  her.  The  result  was  that 
the  application  was  made  for  the  annuity  contract  in 
question,  which  was  later  entered  into.  Under  the  con- 
tract Mr.  Ravany  paid  $7,000  in  cash  for  the  annuity 
policy,  and  the  company  in  return  agreed  to  pay  semi- 
annually to  the  daughter  so  long  as  she  lived  the  sum 
of  $191.94.  The  agent  of  the  company  knew  at  the  time 
that  the  daughter  was  insane.  The  insurance  company 
in  all  cases  under  similar  annuity  contracts  uses  the  ex- 
pectation of  life  of  the  ordinary  normal  individual  as 
the  basis  upon  which  it  determines  the  annuity  which  a 
given  amount  of  money  will  buy,  and  all  such  contracts 
are  sold  upon  the  basis  of  the  age  of  the  annuitant,  re- 
gardless of  every  other  consideration;  that  is  to  say, 
whether  the  annuitant  is  physically  perfect  or  other- 
wise is  not  an  element  entering  into  the  contract;  the 
sole  basis  used  in  determining  the  amount  of  annuity 
that  a  given  sum  will  buy  being  the  age  of  the  an- 
nuitant. 

The  father  lived  some  2  or  3  years  after  purchasing 
the  contract,  and  received  during  that  period  the  semi- 
annual payments  for  the  daughter.  At  his  death,  the 
son,  Joseph  Ravany,  administrator,  appellant  here,  was 
appointed  administrator  of  his  father's  estate,  and  later 
Mr.  Jamison  was  appointed  guardian  ad  litem  for 
the  insane  daughter  for  the  purpose  of  bringing  this 
suit.  These  parties  in  their  official  capacities  as  afore- 
said instituted  this  action  to  set  aside  the  annuity  con- 
tract and  recover  the  money  paid  therefor  from  the  com- 
pany upon  the  theory,  as  stated,  that  the  elder  Ravany 
did  not  have  the  mental  capacity  to  make  the  contract, 
and  that  he  was  induced  to  enter  into  same  by  fraud. 
There  is  evidence  pro  and  con  as  to  the  question  of  the 
mental  capacity  of  the  elder  Ravany,  and  a  finding  by 
the  court  either  way  would  have  been  supported  by  sub- 
stantial evidence. 

• 

The  question  here  presented  has  to  do  with  the  legal 
eflEect  of  the  findings  of  the  court.  Without  attempting 
to  follow  the  points  made  and  argument  presented  in  the 
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briefs  on  file,  we  will  endeavor  to  dispose  of  all  the 
questions  raised. 

The  court  found  that  the  daughter  was  insane,  which 
was  not  a  disputed  question  in  the  case;  that  her  age 
was  43V^  years,  and  that  the  normal  expectancy  of  life 
of  an  insane  person  was  not  more  than  one-half  of  the 
expectancy  of  life  of  the  average  sane  person  at  the 
daughter's  age;  that  the  annuity  policy  issued  by  the 
company  was  based  by  said  defendant  company  in  its 
return  of  money  upon  the  expectancy  of  life  of  the 
average  sane  person,  and  that  the  expectancy  of  such  a 
person  43%  years  of  age  would  be  26  years.  Five  find- 
ings made  by  the  court  give  rise  to  the  questions  raised 
on  the  appeal.  Three  findings  for  the  appellants  were 
as  follows: 

Finding  No.  9  reads : 

"That  said  Joseph  M.  Ravany,  deceased,  did  not  have  the 
mental  capacity,  at  the  time  when  said  policy  was  issued  or 
when  said  application  was  made,  to  understand  and  know, 
even  approximately,  the  expectancy  of  life  of  his  daugrhter, 
Elvina  Ravany,  and  that  the  policy  was  based  upon  the  ex- 
pectancy of  life  of  an  average  sane  person  aged  43%  years." 

Supplemental  finding,  not  numbered,  as  follows : 

"That  there  was  nothing  in  the  appearance,  manner  of  tes- 
tifying or  attitude  on  the  witness  stand  of  either  Dr.  Reidy, 
Dr.  Pearce,  or  Dr.  Rice  to  cause  the  court  to  disbelieve  any 
of  their  testimony." 

Supplemental  finding  No.  2: 

"That  the  consideration  given  the  company  to  Joseph  M. 
Ravany,  deceased  for  the  payment  of  said  $7,000  was  grossly 
inadequate." 

Finding  No.  1,  made  at  the  request  of  the  appellee, 
was  as  follows : 

"That  the  said  Joseph  M.  Ravany,  deceased,  on  the  25th 
day  of  September,  1912,  the  date  he  entered  into  said  contract 
with  the  defendant  to  purchase,  and  did  purchase  said  annu- 
ity policy,  was  possessed  of  mental  power  and  ability  suffi- 
cient to  understand,  and  did  understand,  the  nature  and  char- 
acter of  the  said  contract." 

And  an  additional  finding,  requested  by  the  appellee 
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and  found  five  days  after  the  signing  of  the  judgment 
and  without  notice  to  the  appellants,  which  reads  as 
follows: 

"That  while  the  court  found  that  the  consideration  given 
by  the  defendant  company  was  grossly  inadequate,  by  such 
finding  the  court  meant  that  the  inadequacy  of  consideration 

'  was  not  so  great  or  sufficient  as  to  'shock  the  conscience  of  the 

court,*  or  to  entitle  the  plaintiffs  to  the  relief  prayed  for,  based 

I  upon  said  ground  of  inadequacy  of  consideration  alone." 

The  court  rendered  judgment  for  appellee,  refusing 
to  set  aside  the  contract,  and  it  is  argued  that  the  judg- 
ment was  not  warranted  by  the  findings,  in  that  the 
findings  were  so  conflicting  that  no  judgment  for  the 
appellee  could  be  entered  thereon.  Some  preliminary 
questions  will  be  first  considered  in  order  to  arrive  at 
what  we  consider  to  be  the  real  merits  of  the  case. 

[1]   The  court  in  refusing  to  find  that  there  was  any 

fraud  or  undue  influence  or  overreaching  practiced  on 

the  elder  Ravany,  what  was  the  effect  of  the  finding  by 

the  court  that  the  consideration  for  the  contract  was 

;  grossly  inadequate  ?    This  question  is  settled  by  the  case 

of  Eraser  v.  Bank,  18  N.  M.  340,  137  Pac.  592,  in  which 
we  held  that  mere  inadequacy  of  consideration  is  not 
sufficient,  in  and  of  itself,  to  avoid  a  contract,  and  cases 
from  the  Supreme  Court  of  the  United  States  are  cited 
in  support  of  the  ruling. 

In  2  Pomeroy  's  Eq.  Jur.  §  926,  the  author  says : 

"The  rule  is  weH  settled  that  where  the  parties  were  both 
in  a  situation  to  form  an  independent  judgment  concerning 
the  transaction,  and  acted  knowingly  and  intentionally,  mere 
inadaequacy  in  the  price  or  in  the  subject-matter,  unaccom- 
panied by  other  inequitable  incidents,  is  never  of  itself  siiffl- 
cient  ground  for  canceling  an  executed  or  executory  contract. 
If  the  parties,  being  in  the  situation  and  having?  the  ability  to 
do  so,  have  exercised  their  own  independent  judgment  as  to 
the  value  of  the  subject-matter,  courts  of  equity  should  not 
and  will  not  interfere  with  such  valuation." 

The  same  author  at  section  927  says  that  there  are  a 
few  cases  in  which  contracts  have  been  canceled  solely 
on  the  ground  of  inadequacy  of  consideration,  but  in  all 
such  cases  the  inadequacy  of  price  is  so  gross  that  it 
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shocks  the  conscience  and  furnishes  satisfactory  and  de- 
cisive evidence  of  fraud.  See,  also,  case  note  to  the  case 
of  Brewer  v.  Cobb,  L.  R.  A.  1916D,  382. 

[2]  But  in  this  case  we  are  not  dealing  with  such 
an  inadequate  consideration,  because  while  the  trial  court 
found  that  the  consideration  was  grossly  inadequate,  it 
refused  to  find  that  there  was  any  fraud;  consequently 
we  have  only  a  case  of  inadequate  consideration,  with 
no  elements  of  fraud  presented.  Inadequacy  of  consid- 
eration is  always  a  circumstance  to  be  taken  into  con- 
sideration in  determining  the  question  of  fraud.  But 
here  the  court  refused  to  find  that  there  was  any  fraud, 
and  from  a  review  of  the  evidence  there  were  no  facts 
or  circumstances  indicating  any  fraud  whatever.  The 
appellee  argues  that  the  subsequent  finding  made  by 
the  court  five  days  after  the  judgment  was  signed  quali- 
fies the  other  finding  as  to  consideration,  and  clearly 
shows  that  the  inadequacy  of  consideration  did  not 
amount  to  proof  of  fraud ;  but,  as  we  have  shown  above, 
the  finding  itself  did  not  have  this  effect,  and  the  subse- 
quent finding  is  in  no  way  essential  to  the  determination 
of  the  question.  It  is  perhaps  proper  to  remark  that  the 
finding  could  have  no  effect  Whatever  in  determining  the 
merits  of  the  appeal,  because  it  was  not  only  made  after 
the  judgment  had  been  signed,  but  was  made  without 
any  notice  to  the  appellant.  Parties  are  always  entitled  to 
notice  when  any  action  is  proposed  to  be  taken  by  the 
court  which  may  be  prejudicial  to  their  interest,  unless 
such  notice  is  waived.  Pullen  v.  PuUen,  21  N.  M.  212, 
153  Pac.  294.  Consequently  this  subsequent  finding  may 
be  laid  aside  from  further  consideration. 

[3]  What  was  the  effect  of  the  first  supplemental 
finding  by  the  court  that  there  was  nothing  in  the  ap- 
pearance, manner  of  testifying,  or  attitude  on  the  wit- 
ness stand  of  either  of  the  three  doctors  to  cause  the 
court  to  disbelieve  any  of  their  testimony!  One  of  the 
doctors  had  attended  the  elder  Ravany  upon  several  oc- 
casions in  as  many  years,  and  gave  it  as  his  opinion  that 
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his  mind  was  impaired  to  such  an  extent  that  he  was  in- 
capable of  transacting  business  involving  the  amount  of 
money  paid  for  the  annuity  in  question.  The  other 
physicians  testified  more  as  experts,  and  concurred  in 
the  same  opinion.  As  we  have  said,  there  was  evidence 
in  the  case  the  other  way.  This  finding,  it  is  argued, 
has  a  neutralizing  effect  upon  the  finding  by  the  court 
to  the  eflFeet  that  Ravany  was  possessed  of  mental  power 
and  ability  sufficient  to  understand,  and  did  under- 
stand, the  nature  and  character  of  said  contract.  In 
other  words,  the  argument  proceeds,  this  finding  that 
there  was  nothing  to  cause  the  court  to  disbelieve  these 
witnesses  who  testtified  to  the  contrary,  in  some  way 
has  the  effect  of  destroying  the  ultimate  fact  found  by 
the  court,  but  clearly  it  can  have  no  such  eflFeet.  It  is 
not  a  folding  of  any  fact  in  the  case,  and  the  office  of 
findings  of  facts  is  to  find  the  ultimate  facts  at  issue 
in  the  case.  A  finding  to  the  eflfect  that  there  was  noth- 
ing in  the  appearance  or  manner  of  testifying  of  a  wit- 
ness to  cause  the  court  to  disbelieve  his  testimony  is 
wholly  immaterial,  and  can  be  given  no  weight  what- 
ever in  considering  the  effect  of  an  ultimate  finding  of 
fact.  In  the  case  of  Fisher,  AdmV,  v.  Louisville,  etc., 
Railway  Co.,  146  Ind.  561,  45  N.  E.  690,  the  court  said; 

"In  determiningr  whether  the  facts  found  are  sufficient  to  en- 
title a  person  having  the  burden  of  proof  to  a  judgment,  this 
court  can  only  consider  the  facts  properly  found,  disregard- 
ing evidentiary  facts,  legal  conclusions  and  matters  not  within 
the  issue/' 

In  the  case  of  Coffinberry  v.  McClellan,  164  Ind.  131, 
73  N.  E.  97,  the  court  said : 

"Evidentiary  matter  is  to  be  disregarded,  and  ultimate  facts 
only  are  to  be  considered  in  determining  the  legal  conclusions 
to  be  drawn  from  a  special  finding." 

Many  other  authorities  to  the  same  effect  might  be 
cited,  but  the  question  is  too  elementary  to  require 
elaborate  ponsideration. 

[4]  Thus  eliminating  the  above  question  from  con- 
sideration, we  have  the  final  question  for  determination 
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as  to  whether  there  is  a  conflict  between  finding  No.  9 
for  the  appellants  quoted  above  and  finding  No.  1  for 
the  appellee.  B^irst,  as  to  the  finding  for  the  appellee. 
This  was  the  ultimate  question  for  determination  in  the 
case. 

"Mental  weakness,  whether  resulting:  from  sickness,  age, 
or  any  other  cause  which  does  not  totally  destroy  the  ability 
to  comprehend  the  nature  and  effect  of  the  transaction  fur- 
nishes no  ground  for  the  avoidance  of  a  contract  entered  into 
by  such  person,  in  the  absence  of  evidence  showing  fraud, 
duress,  or  undue  influence."  Elliott  on  Contracts,  §  365 

In  a  case  note  to  the  case  of  Sprinkle  v.  Wellborn,  3 
L.  R.  A.  (N.  S.)  174,  will  be  found  many  authorities 
and  cases  discussing  the  question,  all  in  practical  ac- 
cord, however,  with  the  above  statement  from  Elliott  on 
Contracts.  Thus  we  see  that  in  the  above  finding  the 
court  determines  the  ultimate  fact  in  the  case. 

[5]  What,  then,  is  the  effect  of  the  ninth  finding, 
found  at  the  request  of  the  appellants,  to  the  effect  that 
the  elder  Ravany  at  the  time  he  made  the  contract  did 
not  have  the  mental  capacity  to  understand  and  know 
even  approximately  the  expectancy  of  life  of  his  daugh- 
ter, Elvina  Ravany,  and  that  the  policy  was  based  on 
the  expectancy  of  life  of  the  average  sane  person,  aged 
43 V^  years?  We  do  not  regaid  this  as  a  finding  of  any 
ultimate  or  essential  fact  in  the  case.  The  question  for 
determination  was  not  as  to  whether  he  had  the  mental 
ability  to  comprehend  the  basis  upon  which  the  insur- 
ance company  determined  the  annual  annuity  which  a 
given  amount  of  money  would  buy.  That  might  be 
something  of  which  a  person  of  average  mental  ability 
without  education  along  these  peculiar  lines  would  have 
no  adequate  comprehension.  Take,  for  example,  the 
case  of  an  individual  purchaser  of  a  mechanical  device 
of  any  kind.  Does  the  fact  that  the  individual  has  not 
the  mental  capacity  to  understand  the  process  by  which 
the  article  is  manufactured,  or  the  elements  of  cost  which 
go  to  make  up  its  value,  render  such  a  contracft  suscepti- 
ble to  cancellation  at  the  suit  of  the  purchaser?  Here 
the  court  found  that  Ravany  had  the  mental  capacity 
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to  understand  the  nature  and  character  of  the  con- 
tract which  he  was  making,  i.  e.,  that  for  a  given  amount 
of  money  he  was  purchasing  a  semiannual  annuity  for 
his  daughter,  which  would  be  paid  her  so  long  as  she 
should  live.  This,  as  we  have  said,  was  the  ultimate 
question  for  determination,  and  not  whether  he  knew 
the  process  by  which  the  company  arrived  at  the  amount 
which  it  would  pay  for  a  given  amount  of  money.  There 
was  therefore  no  conflict  in  the  ultimate  facts  found. 

The  judgment  was  in  accordance  with  such  facts,  and, 
as  there  was  Bubstantial  evidence  to  sustain  the  same, 
the  judgment  will  be  affirmed ;  and  it  is  so  ordered. 

Parker,  J.,  concurs. 

# 

Eaynolds,  J.,  hjaving  tried  the  case  below,  did  not  par- 
ticipate. 


STATeV  DAVIS. 

[No.  2489.     Jan.  8,  1921.] 

SYLLABUS  BY  THE  COURT. 

Intent  to  defraud  is  the  grist  of  the  offiense  under  section  1, 
chapter  132,  Laws  1919,  where  a  check  is  griven  by  a  party  on 
a  bank  which  has  no  funds  on  deposit  with  which  to  pay  it. 
It  is  not  a  violation  of  this  section  for  one  to  give  a  check 
under  such  circumstances,  where  he  does  not  obtain  or  attempt 
to  obtain  anything  of  value  therefor;  and  a  check  so  given 
in  payment  of  a  theretofore  contracted  account  is  not  a  viola- 
tion of  the  statute. 

Appeal  from  District  Court,  Lincoln  County;  C.  R. 
Brice,  Judge. 

Levis  S.  Davis  was  charged  with  illegally  drawing 
and  uttering  a  check,  and  bound  over  to  the  grand  jury, 
and  he  applies  for  a  writ  of  habeas  corpus.  Petition  dis- 
charged, and  the  State  appeals.    Affirmed. 

0.  0.  AsKREN,  Atty.  Gen.,  and  N.  D.  Meyer,  Asst. 
Atty.  Gen.,  for  the  State. 

Geo.  B.  Barber,  and  J.  P.  Bonham,  both  of  Carrizozo, 
for  appellee. 
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OPINION  OP  THE  COURT. 

ROBERTS,  C.  J.  A  criminal  complaint  was  filed 
against  petitioner  in  a  justice  of  the  peace  court  at 
CarrizozOy  N.  M.,  attempting  to  charge  him  with  a  viola- 
tion of  the  provisions  of  section  1,  chapter  132,  Laws 
1919,  which  in  so  far  as  material,  read  as  follows: 

**Any  person  who,  with  intent  to  defraud,  shaU  make  or 
draw  or  utter  or  deliver  any  check,  draft,  or  order  for  the 
payment  of  money  upon  any  bank  or  other  depositary,  know- 
ing at  the  time  of  such  making-,  drawing,  uttering  or  deliver- 
ing that  the  maker  or  drawer  has  not  sufficient  funds  in  or 
credit  with  such  bank  or  other  depositary  for  the  payment  of 
such  check,  although  no  express  representation  Is  made  in 
reference  thereto,  shall  be  guilty  of  attempted  larceny,  and  If 
money  or  property  is  obtained  from  another  thereby  is  guilty 
of  larceny  and  punishable  accordingly,  apd  upon  conviction 
thereof  shall  be  fined  not  more  than  Ave  thousand  dollars 
($5,000.00)  or  imprisonment  not  more  than  five  (5)  years,  or 
both. 

"In  the  prosecution  under  this  section  as  against  the  maker, 
or  drawer  thereof,  the  making,  drawing,  uttering  or  deliver- 
ing of  a  check,  draft  or  order  , payment  of  which  is  refused  by 
the  drawee  because  of  lack  of  funds  or  credit,  shall  be  prim.a 
facie  evidence  of  intent  to  defraud  and  of  knowledge  of  in- 
sufficient funds  in  or  credit  with  such  bank  or  other  depositary 
unless  such  maker  or  drawer  shall  have  paid  the  drawee 
thereof  the  amount  due  thereon,  together  with  interest  and 
protest  fees,  within  ten  days  after  receiving  notice  that  such 
cheek,  draft,  or  order,  has  not  been  paid  by  the  drawee." 

The  justice  of  the  peace,  upon  the  hearing,  bound  pe- 
titioner over  to  await  the  action  of  the  grand  jury  and 
fixed  his  bond  at  the  sum  of  $500,  in  default  of  giving 
which  he  was  remanded  to  the  county  jail  of  the  said 
county.  Thereupon  he  filed  this  application  for  writ  of 
habeas  corpus  with  the  district  court  of  said  county,  and 
the  case  was  heard  by  Hon,  Charles  R.  Brice,  judge  of 
the  Fifth  judicial  district,  acting  for  Judge  Mechem. 

It  was  stipulated  by  the  parties  that  the  court  should 
determine  the  case  on  its  merits,  brushing  aside  all 
technicalities.  The  court  discharged  the  petitioner,  and 
the  state  appealed. 

The  facts  are  as  follows:     Petitioner  was  indebted 
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to  Riely  &  Lujan,  merchants,  doing  business  in  Carrizozo, 
in  the  sum  of  $124.80,  for  goods  furnished  petitioner  or 
his  agent  at  his  request — ^this  without  any  understand- 
ing, save  the  general  understanding  that,  of  course,  the 
account  would  be  paid  at  the  end  of  the  month.  The 
agent  of  petitioner,  in  purchasing  goods  for  petitioner, 
gave  signed  orders  for  same.  At  the  end  of  the  month 
petitioner  gave  Reily  &  Lujan  his  check  for  $124.80, 
drawn  on  the  First  State  Bank  of  Capitan,  in  payment 
of  such  account.  The  check  was  not  paid,  and  it  is 
a^eed  that  there  were  no  funds  in  the  bank  with  which 
to  pay  the  same. 

The  question  is  whether  or  not  it  is  a  violation  of  the 
section  of  the  statute  quoted  for  one  to  issue  a  check 
in  payment  of  an  outstanding  account,  credit  not  be- 
ing given  on  the  strength  of  the  checks  so  issued.  Clearly 
it  is  not  a  violation  of  the  statute,  because  in  such  a 
case  there  can  bo  no  intent  to  defraud,  which  is  the 
gist  of  the  offense.  A  check  so  given  in  payment  of  the 
account  does  not  pay  the  account  until  the  check  is  paid, 
and  as  nothing  of  value  is  obtained  in  such  a  case,  or 
could  be  obtained,  there  could  be  no  such  fraudulent 
intent. 

A  question  is  apparently  made  here  for  the  first  time 
to  the  effect  that  the  surrender  of  the  orders  given  by 
the  agent  was  a  consideration,  and  that  by  getting  pos- 
session of  these  petitioner  intended  to  defraud  the  payees 
named  in  the  check.  These  orders,  however,  were  only 
evidence  of  the  account,  which  could  be  proved  without 
them. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  will  be  affirmed ;  and  it  is  so  ordered. 

Parker  and  Raynolds,  J.  J.,  concur. 
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STATE  V.  LINDSEY. 

[No.  2501.    Jan.  8,  1921.] 
SYLLABUS  BY  THE  COURT. 

1.  Section  1775,  Code  1915,  which  provides  for  the  punish- 
ment of  any  person  convicted  of  bigamy  or  polygamy,  is  suf- 
ficient to  authorize  the  conviction  of  one  of  the  crime  of  big- 
amy, as  the  statute  provides  the  punishment  for  the  doing  of 
an  act  which  has  in  all  English-speaking  countries  a  well-un- 
derstood meaning.  P.  5^9 

2.  Under  the  statute,  the  good  faith  or  honest  purpose  of 
the  defendant  is  not  a  defense,  if  in  fact  he  or  she  had  a  wife 
or  husband  living  at  the  time  and  presumption  of  death  had 
not  arisen  by  reason  of  absence  for  the  necessary  length  of 
time.  P.  530 

3.  A  c?onfe8sion,  in  a  legal  sense,  is  restricted  to  an  acknowl- 
edgement of  guilt  made  by  a  person  after  an  offense  has  been 
committed,  and  does  not  apply  to  a  mere  statement  or  declara- 
tion of  an  independent  fact  from  which  such  guilt  may  be  in- 
ferred. A  statement  by  a  defendaiit  in  a  bigamy  case  that  he 
had  been  married  at  a  certain  time. and  place  and  to  a  person 
named,  all  being  before  the  marriage  for  which  he  was 
prosecuted,  is  an  admission  and  not  a  confession.  P.  531 

4.  Objections  to  the  admissibility  of  evidence,  not  raised 
in  the  trial  court,  will  not  be  considered  on  appeal.  P.  538 

Appeal  from  District  Court,  McKinley  County ;  Ryan, 
Judge. 

Jacob  A.  Lindsey  was  convicted  of  bigamy,  and  he 
appeals,  Affirmed. 

A.  T.  Hannett,  of  Gallup,  for  appellant. 

The  indictment  fails  to  state  an  offense,  in  that  bigamy 
was  not  a  crime  at  common  law  and  the  indictment  fails 
to  allege  intent  to  commit  the  crime.  7  C.  J.  1158;  5 
Cyc.  628;  Black's  L.  Diet.  131. 

Harry  S.  Bowman,  Asst.  Atty.  Gen.,  for  the  State. 

For  definitions  of  bigamy  see,  Whart.  Cr.  L. 

Under  the  definition  bigamy  was  offense  at  common 
law  and  section  .1775,  Code  1915,  recognizes  the  com- 
mon law  offense.  Ex  parte  DeVore,  18  N.  M.  246,  136 
Pac.  47. 
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It  is  immaterial;  however,  whether  bigamy  was  a  com- 
mon law  offense  or  not,  as  the  statute  of  the  state  of 
New  Mexico,  when  it  imposes  a  penalty  for  the  commis- 
sion of  the  crime  of  bigamy,  makes  the  commission  of 
the  acts  constituting  the  offense  a  crime,  and  it  is  not 
necessary  that  the  offense  be  defined  by  our  statute, 
in  view  of  the  fact  that  the  word  has  a  common  and  well 
known  meaning,  and  nothing  can  be  added  to  it  by  de- 
fining it  in  other  words.  16  C.  J.  p.  67,  Sec.  28 ;  Smith 
V.  State,  58  Neb.  531,  78  N.  W.  1059;  State  v.  Hayes, 
105  La.  352,  26  So.  937. 

The  indictment  alleges  that  the  defendant  **  malici- 
ously, unlawfully,  wrongfully  and  feloniously,  did  com- 
mit the  crime  of  bigamy '\  Where  the  word  **  malici- 
ously'' is  used,  the  word  ** knowingly"  or  ** intention- 
ally'' is  unnecessary,  as  knowledge  and  intent  are  in- 
cluded in  the  meaning  of  the  word  ** maliciously".  Bou- 
vier's  Law  Dictionary,  p.  2073;  State  v.  Van  Pelt,  136 
N.  C.  633,  49  S.  E.  177,  68  L.  R.  A.  760,  1  Am.  Ann. 
Cas.  495 ;  Izzo  v.  Viscount,  74  N.  J.  L.  95,  64  Atl.  953 ; 
State  V.  Smith,  119  Tenn.  521,  105  S.  W.  68 ;  Richards 
V.  Sanderson,  89  Pac.  769. 

In  discussing  this  proposition  further,  however,  it  is 
well  to  note  the  general  rule  that  prevails  that  a  specific 
intent  to  violate  the  law  is  not  necessary  in  a  prosecu- 
tion for  bigamy.  The  rule  adopted  in  most  of  the  juris- 
dictions is  that  the  performance  of  the  act  of  marrying 
a  second  time  with  a  first  wife  living  and  undivorced, 
imples  the  intent  to  violate  the  law,  and  it  is  no  de- 
fense that  the  accused  was  of  the  opinion  that  his  first 
marriage  was  illegal,  or  that  a  divorce  had  been  entered. 
The  cases  are  collected  and  discussed  in  the  note  to  the 
case  of  Baker  v.  State,  86  Neb.  775,  126  N.  W.  300,  27 
L.  R.  A.  (N.  S.)  1097,  7  C.  J.  1163. 

As  to  what  constitutes  confessions,  see  2  Wigmore  on 
Evid.,  Sec.  1050 ;  12  Cyc.  418 ;  U.  S.  v.  Amador,  6  N.  M. 
173. 

The  term  ** admission"  is  usually  applied  to  specific 
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transactions,  and  to  those  matters  of  fact  in  criminal 
cases  which  do  not  involve  criminal  intent^  while  the 
term  ** confession"  is  generally  restricted  to  acknowl- 
edgment of  guilt.  People  v.  Velarde,  59  Calif.  457; 
Colbum  V.  Groton,  66  N.  H.  151,  28  Atl.  95,  28  L.  R.  A. 
763 ;  Notara  v.  DeKamalaris,  22  Misc.  Rep.  337,  49  N.  Y. 
Sup.  216 ;  State  v.  Porter,  32  Oreg.  135,  49  Pac.  964. 

OPINION  OP  THE  COURT. 

ROBERTS,  C.  J.  Appellant  was  convicted  of  the 
crime  of  bigamy,  and  appeals.  The  first  ground  upon 
which  he  relies  for  a  reversal  is  that  the  indictment 
failed  to  charge  facts  suflScient  to  constitute  a  crime,  for 
two  reasons:  (a)  There  is  no  such  offense  under  the 
laws  of  the  state  of  New  Mexico  as  bigamy;  and  (b) 
the  indictment  failed  to  allege  knowledge  or  intent  on 
the  part  of  the  appellant. 

[1]  The  statute,  it  is  true,  does  not  define  the  crime 
of  bigamy.  It  simply  provides  (section  1775,  Code 
1915)  : 

"Every  person  who  shall  be  convicted  of  bigamy  or  polyg- 
amy shall  be  imprisoned  not  more  than  seven  years  nor  less 
than  two  years." 

It  provides  the  punishment  for  the  doing  of  an  act 
which  has  in  all  English-speaking  countries,  a  well-under- 
stood meaning.  The  commonly  understood  meaning  of 
the  term  ** bigamy"  is  the  having  of  two  or  more  wives 
or  husbands  at  the  same  time.  In  the  case  of  State  v. 
Hayes,  105  La.  352,  29  South.  937,  the  court  dealt  with 
an  identical  situation.  The  statute  there  simply  pro- 
vided for  the  punishment  of  any  person  convicted  of 
the  crime  of  bigamy,  without  defining  the  crime,  and 
the  judgment  of  conviction  was  attacked  on  the  same 
grounds  as  here.    The  court  said : 

*'True,  as  contended  by  the  defendant,  the  crime  of  bigamy 
(quoted)  is  not  particularly  defined  by  the  statute  of  1898.  It 
remains,  however,  that  the  word  has  a  meaning  not  to  be  mis- 
understood, wherever  the  English  language  is  spoken.  It  is 
so  well  understood  that  it  requires  no  definition.     It,  in  itself. 


JANUARY   TERM,    1921  529 

State  V.  tiindsey,  26  N.  M.  527. 

denounces  an  offense.  If  a  definition  of  the  word  had  been  in- 
serted, it  would  only  have  incumbered  the  statute,  and  would 
not  have  assisted  the  reader  in  discovering  the  meaning,  which 
every  reader  knows  very  well.  In  State  v.  Smith,  SO  La.  Ann. 
864,  the  crime  charged  had  not  been  defined  at  common  law. 
The  one  word  used  did  not  convey  a  'world-wide  definition  of 
the  term.'  It  had  not,  like  murder,  a  fixed  and  definite  mean- 
ing everywhere,  or  like  other  acts,  having  the  same  meaning 
wherever  it  is  understood  at  all.  There  are  offenses  de- 
nounced eo  nomine  by  statute,  and  wherever  the  word  clearly 
conveys  the  legislative  intent,  and  is  universally  understood, 
they  have  been  sustained  as  legal  and  valid.  While  a  differ- 
ent view  has  been  taken  when,  as  in  the  cited  case,  the  word 
used  conveys  an  uncertain  meaning  or  is  so  broad  and  com- 
prehensive as  to  render  the  statute  uncertain  and  faulty,  noth- 
ing of  the  sort  suggests  itself  here,  and  we,  in  consequence, 
are  unwilling  to  annul  and  set  aside  the  statute." 

The  meaning  of  the  word  ** bigamy"  used  in  the  stat- 
ute is  universally  understood,  and  no  language  could 
have  been  employed  which  would  have  made  clearer 
the  intention  of  the  Legislature.  There  is  no  merit  in 
the  objection  that  there  is  no  such  crime  under  the  laws 
of  this  state. 

[2]  Was  it  necessary  to  allege  in  the  indictment  that 
the  defendant  knew  at  the  time  of  the  second  marriage 
that  the  prior  marriage  was  in  full  force  and  effect; 
or,  in  other  words,  was  it  essential  to  allege  knowledge 
and  intention  t  The  Legislature  may  forbid  the  doing 
of  an  act  and  make  its  commission  criminal  without  re- 
gard to  the  intent  or  knowledge  of  the  doer.  16  C.  J., 
Criminal  Law,  §  42.  There  are  many  such  offenses  de- 
nounced in  the  statutes  in  various  states.  Under  the 
ordinarily  accepted  meaning  of  the  word  ** bigamy," 
given  above,  it  will  be  observed  that  the  knowledge  or 
intention  of  the  party  is  not  an  element  of  the  definition 
of  the  offense  or  act.  It  might  be,  and  doubtless  is,  in 
many  states  where  the  offense  is  defined  by  statute,  es- 
sential to  criminal  bigamy  or  to  a  punishable  offense 
that  the  second  marriage  should  be  contracted  know- 
ingly and  intentionally,  the  party  at  the  time  knowing 
that  the  first  marriage  still  subsisted,  valid  and  binding, 
but  not  so  under  statute  here.  In  probably  a  majority 
of  the  states,  even  under  statutes  defining  the  offense. 
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the  good  faith  or  honest  purpose  of  the  defendant  is 
not  a  defense,  if  the  marriage  was  contracted  within 
seven  years  after  the  absence  of  the  spouse.  Many  cases 
will  be  found  cited  in  the  case  note  to  the  case  of  Baker 
V.  State,  86  Neb.  775,  126  N.  W.  300,  27  L.  R.  A.  (N.S.) 
1097.    In  7  C.  J.,  p.  1164,  it  is  said : 

"The  prevailing:  doctrine  in  this  country  is  directly  opposed 
to  the  English  rule,  the  view  being  taken  that  it  is  the  clear 
intent  of  the  statutes  that  one  who  marries  within  the  period 
designated  by  the  statute  shall  do  so  at  his  peril." 

The  English  rule  is  that: 

"Bona  fide  belief  based  on  reasonable  grounds  in  the  death 
of  the  absent  husband  or  wife  will  acquit  the  accused  of  the 
crime  of  bigamy,  although  the  second  marriage  took  place 
within  the  statutory  period."     7  C.  J.  p.  1164. 

It  not  being  necessary  to  allege  in  the  indictment 
knowledge  or  intention,  the  indictment  was  sufficient 
to  charge  the  offense  in  so  far  as  this  objection  is  con- 
cerned. 

» 

It  is  next  urged  that  the  court  committed  error  in  ad- 
mitting in  evidence  a  confession  made  by  the  accused  in 
the  office  of  the  district  attorney  in  San  Francisco,  in 
which  he  stated  that  he  had  been  married  at  Vasalia, 
CaL,  in  February,  1911,  to  Beula  Hash,  and  that  he  did 
not  know  whether  he  had  been  divorced  from  said  wife, 
because  the  state  did  not  show  that  the  confession  was 
made  voluntarily. 

[3]  Defendant  was  on  trial  for  bigamy,  charged  with 
having  married  Martha  Lee  Ketner  on  the  26th  day  of 
November,  1918,  at  which  time  it  is  alleged  that  he  had 
a  living  wife.  The  difficulty  in  appellant's  contention 
here  is  that  the  fact  inquired  about  was  not  a  confession, 
but  simply  an  admission. 

"A  'cx>nfession/  in  a  legal  sense  is  restricted  to  an  acknowl- 
edgment of  guilt  made  by  a  person  after  an  offense  has  been 
committed,  and  does  not  apply  to  a  mere  statement  or  declara- 
tion of  an  independent  fact  from  which  such  guilt  may  be 
inferred." 

State  V.  Reinhart,  26  Or.  466,  38  Pac.  822;  State  v. 
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Campbell,  73  Kan.  688,  85  Pac.  784,  9  L.  R.  A.  (N.  S.) 
533,  9  Ann..Cas.  1203. 

In  the  ease  last  cited  will  be  found  a  very  exhaustive 
and  instructive  discussion  of  the  distinction  between  a 
confession  and  an  admission.  In  Wigmore  on  Evidence, 
§  821,  the  author  says : 

"An  acknowledgrment  of  a  subordinate  fact,  not  directly  in- 
volving:  guilt,  or,  in  other  words,  not  essential  to  the  crimd 
charged,  is  not  a  confession;  because  the  supposed  ground  of 
untrustworthiness  of  a  confession  is  that  a  strong  motive  im- 
pels the  accused  to  expose  and  declare  his  guilt  as  the  price 
of  purchasing  immunity  from  present  pain  or  subsequent  pun- 
ishment; and  thus,  by  hypothesis,  there  must  be  some  quality 
of  guilt  in  the  fact  acknowledged.  Confessions  are  thus  only 
one  species  of  admissions;  and  all  other  admissions  than  those 
which  directly  touch  the  fact  of  guilt  are  without  the  scx)pe 
of  the  peculiar  rule  affecting  the  use  of  confessions." 

In  Words  and  Phrases,  First  and  Second  Series,  under 
the  subject  of  **  Confession, ' '  will  be  found  many  cases 
distinguishing  between  the  two,  aud  all  clearly  showing 
that  the  statement  here  inquired  about  was  an  admis- 
sion and  not  a  confession.  An  admission  is  always  re- 
ceivable in  eividence,  without  preliminary  proof  as  to  it 
having  been  made  voluntarily  and  without  compulsion. 
In  many  cases  in  this  court,  as  well  as  others,  the  dis- 
tinction has  been  overlooked,  due  to  the  failure  of  coun- 
sel to  raise  the  question.  In  this  case  the  guilt  or  inno- 
cence of  the  defendant  did  not  lie  in  the  fact  of  his 
prior  marriage,  because  he  had  legal  right  to  contract 
the  same.  His  guilt  was  in  the  second  marriage,  and  it 
was  for  this  he  was  being  prosecuted.  The  evidence 
was  properly  admitted. 

It  is  lastly  urged  that  the  court  erred  in  admitting  in 
evidence  an  alleged  exemplified  copy  of  the  marriage 
certificate  and  the  record  thereof  in  the  county  clerk's 
ofiSce  in  California,  where  the  same  was  recorded,  be- 
cause (1)  the  certificate  to  the  certifying  officer  does 
not  state  that  he,  of  his  own  knowledge,  knew  that  the 
clergyman  who  signed  the  marriage  had  performed  the 
acts  recited  therein;  and  (2)  because  it  does  not  appear 
that  the  certified  eopy  of  the  record,  as  introduced. 


532  SUPREME   COURT  OF   NEW  MEXICO 

State  V.  Douthitt,  26  N.  M.  538. 

would  have  been  admissible  in  any  of  the  courts  of  the 
state  of  California. 

[4]  The  first  proposition  is  so  manifestly  without 
merit  that  it  does  not  require  discussion.  As  to  the 
second  question  it  is  disposed  of  by  the  observation  that 
this  ground  of  objection  was  not  urged  in  the  lower 
court.  If  counsel  there  had  raised  this  point,  it  might 
have  been  obviated  by  proof.  It  has  been  many  times 
held  by  this  court  that  objections  to  the  admissibility  of 
evidence  not  urged  in  the  trial  court  will  not  be  con- 
sidered on  appeal. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed ;  and  it  is  so  ordered. 

Parker  and  Raynolds,  J.J.,  concur. 


STATE  V.  DOUTHITT  et  aJ. 

[No.  2519.     Jan.  8.  1921.] 

SYLLABUS  BY  THE  COURT. 

1.  A  defendant  in  a  criminal  case  is  entitled  to  make 
reasonable  and  pertinent  inquiries  of  the  juror  on  his  voir 
dire,  so  that  he  may  exercise  Intel ligently  and  wisely  his  right 
of  peremptory  challenge;  but  he  has  no  right  to  ask  a  Juror 
as  to  whether  he  believes  in  any  principle  of  law  applicable" 
to  the  case,  such,  for  example,  as  whether  he  believes  in  the 
principle  of  law  which  requires  the  jurors  to  presume  the 
defendant  innocent  of  the  commission  of  any  crime,  and 
whether,  if  selected  as  a  juror,  he  can  enter  the  trial  of  the 
case  with  the  presumption  of  the  innocence  of  the  defendant  in 
his  mind,  and  whether  he  can  give  the  defendant  the  benefit 
of  a  reasonable  doubt,  if  such  doubt  should  arise,  as  these  are 
all  matters  of  law  which  the  juror  was  bound  to  take  from  the 
court.  P.  636 

2.  Where  testimony  is  admitted  on  behalf  of  the  state  upon 
the  statement  by  the  district  attorney  that  the  defendants  will 
be  connected  with  the  evidence,  and  the  state  fails  to  make 
the  connection,  it  is  the  duty  of  counsel  for  the  defendant 
to  move  to  strike  out  the  evidence  so  admitted.  P.  539 

3.  Evidence  of  a  conversation  occurring  immediately  pre- 
ceding the  shooting,  and  about  which  the  shooting  arose,  is 
admissible  as  part  of  the  res  gestae.  P.   539 

4.  In  order  to  take  advantage  of  an  alleged  error  on  ap- 
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peal,  the  trial  court  must  have  been  given  an  opportunity  to 
pass  upon  the  question,  and  the  stating  one  ground  of  objec- 
tion to  the  introduction  of  evidence  at  the  trial  and  urging  a 
different  ground  on  appeal  is  unavailing  to  the  oomplaining 
party.  P.  540 

5.  Error  cannot  be  assigned  upon  the  overruling  of  the 
objection  to  a  question,  where  the  question  was  never  an- 
swered. P.  640 

6.  A  witness  may  know  that  the  reputation  of  a  party  for 
truth  and  veracity  is  good  in  a  given  community,  although  he 
has  never  heard  any  one  discuss  it.  P.  541 

7.  Instruction  reviewed,  and  held  not  erroneous  on  the 
ground  urged.  P.  541 

Appeal  from  District  Court,  ChAves  County;  Brice, 
Judged 

Elgin  Douthitt  and  Velpo  Douthitt  were  convicted 
of  unlawfully  firing  a  deadly  weapon  at  another,  and 
they  appeal.    Affirmed. 

H.  M.  Dow  and  C.  0.  Thompson,  both  of  Boswell, 
for  appellant. 

A  juror  is  incompetent  if  his  opinion  is  of  such  de- 
cided character  that  he  could  not  give  due  weight  to 
the  presumption  of  innocence.  24  Cyc.  305;  Territory 
V.  Lynch,  18  N.  M.  15 ;  State  v.  Start,  60  Kan.  256,  56 
Pac.  15;  People  v.  Thacker,  (Mich.)  66  N.  W.  562; 
Stephens  v.  People,  38  Mich.  739 ;  Oliver  v.  State,  (Neb.) 
7  N.  W.  444;  Randall  v.  State,  (Tex.)  28  S.  W.  953; 
State  V.  Moody,  (Wash.)  51  Pac.  356;  State  v.  Rutten, 
(Wash.)  43  Pac.  30. 

Conversation  was  inadmissible.    10  R.  C.  L.  p.  960. 

Instructions  specified  were  erroneous  because  they  as- 
sumed existence  of  a  fact  in  dispute.  14  R.  C.  L.  p. 
738,  786. 

H.  S.  Bowman,  Asst.  Atty.  Gen.,  for  the  State. 

Questions  involving  points  of  law  are  not  proper  to 
be  sumitted  to  jurors  on  their  voir  dire  examination. 
State  V.  Perious,  107  La.  Ann.  601,  31  So.  1016 ;  Rober- 
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son  V.  State,  24  So.  474 ;  Ryan  v.  State,  92  N.  W.  271 ; 
People  V.  Conklin,  67  N.  E.  624;  Brown  v.  State,  25 
Sov  63 ;  Fugate  v.  State,  37  So.  557. 

The  point  to  which  a  voir  dire  examination  of  jurors 
may  be  extended  is  within  the  discretion  of  the  trial 
court  and  that  there  must  be  a  flagrant  abuse  of  such 
discretion  before  a  reversal  can  be  had.  Epps  v.  State, 
102  Ind.  539,  1  N.  E.  491 ;  Swift  &  Co.  v.  Platte,  68 
Kan.  13 ;  72  Pac.  271. 

Questions  as  to  presumption  of  innocence  properly 
stricken.  Richards  v.  U.  S.,  175  Fed.  911 ;  State  v.  Wil- 
lie, 134  N.  W.  951 ;  State  v.  Davis,  14  Nev.  439 ;  Com. 
V.  Calhoun,  86  Atl.  472 ;  State  v.  Turley,  88  Atl.  562. 

After  evidence  is  admitted  objection  comes  too  late. 
Motion  to  strike  is  proper  remedy.  16  C.  J.  p.  879; 
James  v.  Hood,  19  N.  M.  234;  State  v.  Orfanakis,  22 
N.  M.  107 ;  Davenport  v.  Cummings,  15  Iowa  219 ;  State 
V.  Cheshire,  22  N.  M.  319. 

Objection  to  evidence  now  asserted  was  not  raised  be- 
low.   McKenzie  v.  King,  14  N.  M.  375. 

Where  no  answer  is  made  to  improper  question,  error 
is  harmless.  Conoly  v.  Cayle,  6  Ala.  116;  Church  v. 
Davis,  93  Mich.  477,  53  N.  W.  732 ;  Carter  v.  Bedertha, 
124  Mich.  548,  83  N.  W.  277;  Warson  v.  McElroy,  33 
Mo.  App.  533;  Carder  v.  Prunin,  52  Mo.  App.  102; 
Louis  V.  State,  8  Neb.  405;  Washington  Luna,  etc.,  v. 
Goodrich,  110  Va.  692,  66  S.  E.  977. 

As  has  been  repeatedly  held  by  this  and  the  Terri- 
torial Supreme  court,  unless  exceptions  are  saved  to  the 
overruling  of  objections  to  admission  of  testimony,  no 
question  thereon  can  be  raised  here.  Fullen  v.  FuUen, 
21  N.  M.  212,  225 ;  153  Pac.  294 ;  Territory  v.  0  'Don- 
nell,  4  N.  M.  196,  12  Pac.  743 ;  Laird  v.  Upton,  8  N.  M. 
409,  45  Pac.  1010. 

It  is  not  necessary  that  the  remarks  regarding  the 
reputation  of  the  witness  being  impeached  should  have 
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been  made  recently.  Prior  character  at  any  time  may 
be  admitted  as  relevant  to  show  present  character.  1 
Wharton's  Criminal  Evidence  (10th  Ed.)  p.  1007;  Un- 
derhill  on  Criminal  Evidence,  p.  291;  Kirkham  v.  The 
People,  170  111.  9,  14 ;  Hauk  v.  The  State,  148  Ind.  238, 
60;  State  v.  Miller,  156  Mo.  76,  79;  Fry  v.  State,  96 
Tenn.  467;  State  v.  Knight,  118  Wis.  473,  77. 

OPINION   OF  THE   COURT. 

ROBERTS,  C.  J.  [1]  This  appeal  is  from  the  judg- 
ment pronounced  upon  a  verdict  of  the  jury  finding  ap- 
pellants guilty  of  the  offense  of  unlawfully  firing  off  a 
deadly  weapon  at  one  Allen  Doyal  in  Chaves  county, 
N.  M.  A  reversal  is  claimed  upon  nine  assignments  of 
error,  the  first  three  of  which  will  be  considered  together, 
as  they  are  related.  They  had  to  do  with  voir  dire  ex- 
amination of  the  jurors,  and  it  is  objected  that  the 
court  erroneously  refused  to  permit  the  appellants  to 
ask  the  jurors:  First,  whether  they  could  enter  the 
trial  of  the  cause  with  the  presumption  of  the  inno- 
cence of  the  defendants  in  their  minds ;  second,  whether 
they  believed  in  the  principle  of  law  that  presumes  one 
charged  with  the  commission  of  a  crime  by  indictment 
or  information  to  be  innocent  and  if  sworn  to  try  the 
case  they  could  enter  the  trial  with  the  presumption  of 
innocence  in  favor  of  the  defendants;  and,  third, 
whether,  if  selected  as  jurors,  they  could  give  the  de- 
fendants the  benefit  of  reasonable  doubt  if  such  doubt 
should  exist. 

The  case  principally  relied  upon  by  appellants  is  ap- 
parently that  of  Territory  v.  Lynch,  18  N.  M.  15,  133 
Pac.  405,  but  that  case  is  not  authority  for  the  right  of 
a  party  to  ask  jurors  on  their  voir  dire  as  to  whether 
they  believe  in  the  principle  of  law  which  it  is  their 
duty  to  apply  in  a  criminal  case,  and  whether  they  will 
be  governed  by  that  law  in  arriving  at  a  verdict.  The 
rule  in  this  state,  as  in  the  majority  of  the  United  States, 
is  that  the  defendant  in  a  criminal  case  is  entitled  to 
make  reasonable  and  pertinent  inquires  of  a  juror  on 
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his  voir  dire,  so  that  he  may  exereise  intelligently  and 
wisely  his  right  of  peremptory  challenge  (16  R.  C.  L. 
246),  and  this  was  the  effect  of  the  holding  in  the  Lynch 
Case.  Appellants  have  cited  us  to  no  authority  which 
holds  that  it  is  prox>er  to  interrogate  the  jurors  on  voir 
dire  examination  as  to  their  belief  in  the  principle  of 
law,  or  their  willingness  to  be  guided  by  their  oaths, 
which  of  course  bind  them  to  take  the  law  from  the 
court. 

In  the  case  of  Ryan  v.  State,  115  Wis.  488,  92  N.  W. 
271,  the  court  held  that  upon  the  examination  of  a 
juror  on  his  voir  dire  it  was  not  error  to  exclude  a  ques- 
tion as  to  whether  he  knew  that  the  defendant  in  a 
criminal  case  was  entitled  to  the  benefit  of  the  pre- 
sumption of  innocence,  since  that  called  upon  him  to 
anticipate  the  instructions  to  be  given  by  the  court, 
and  in  that  case  it  was  likewise  held  that  it  was  not 
error  to  exclude  a  question  as  to  whether  the  juror,  if 
selected,  would  give  the  defendant  the  benefit  of  the 
presumption  of  innocence  throughout  the  trial  of  the 
case. 

In  the  case  of  Hughes  v.  State,  109  Wi^.  397,  85  N.  W. 
333,  several  jurors  were  asked  whether  in  case  of  a 
reasonable  doubt  in  their  minds  as  to  the  guilt  of  the 
accused  they  would  give  him  the  benefit  of  such  doubt, 
and  it  was  held  that  the  court  properly  excluded  the 
question. 

In  the  case  of  People  v.  Conklin,  175  N.  Y.  333,  67 
N.  E.  624,  in  discussing  a  similar  question,  the  court 
said: 

"The  defendant's  counsel  propounded  certain  questions  to 
individual  jurors  upon  a  challenge  for  principal  cause,  which 
were  objected  to  by  the  district  attorney,  and,  the  objection 
being  sustained  by  the  court,  an  exception  was  taken.  The 
questions  were  substantially  the  same  in  every  case.  The 
juror  was  asked  whether  he  knew  that,  in  law,  the  accused  in 
a  criminal  case  was  to  be  presumed  innocent  until  proved 
guilty,  and  that  the  proof  in  a  criminal  case  must  be  stronger, 
in  order  to  convict,  than  in  a  civil  case  involving  like  issues. 
The  objection  to  these  questions  was  properly  sustained.    The 
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qualifications  of  a  juror  do  not  depend  in  any  degrree  upon  his 
knowledsre,  or  want  of  knowledge,  of  the  law  of  evidence  as 
applicable  to  criminal  trials.  These  were  all  matters  of  law. 
which  the  juror  was  bound  to  take  from  the  court.  A  juror 
cannot  be  a  law  to  himself,  but  is  bound  to  follow  the  instruc- 
tions of  the  court  in  that  respect,  and  hence  his  knowledge 
or  ignorance  concerning  questions  of  law  is  not  proper  sub- 
ject of  inquiry  upon  the  trial  of  the  challenge  for  cause." 

In  the  case  of  State  v.  Perioux,  107  La.  601,  31  South. 
1016,  the  court  held  that  it  was  improper  to  ask  a  juror 
if  he  was  accepted  if  he  would  give  the  benefit  of  any 
doiibt  created  in  his  mind  by  the  evidence  to  the  accused 
and  acquit  him.     The  court  said: 

"The  law  requires  the  trial  judge,  at  the  end  bf  the  trial,  to 
charge  the  jury  that  if  a  reasonable  doubt  find  lodgment  in 
their  minds  as  to  the  guilt  of  the  accused,  they  must  give  the 
latter  the  benefit  of  the  same  and  acquit,  and  it  is  not  to  be 
supposed,  in  advance,  that  the  jury  will  decline  to  heed  the 
charge  so  to  be  given,  or  that  a  juror" will  refuse  to  be  in- 
structed by  the  court." 

And  this  observation  by  the  court  is  very  pertinent 
here,  because  these  questions  which  they  were  pro- 
pounding to  the  jurors  would  of  course  be  covered  by 
instructions  of  the  court,  and  it  would  be  somewhat  of  a 
reflection  on  the  jurors  to  imply  that  they  might  be 
willing  to  violate  their  oaths. 

To  the  same  eflFect  were  the  cases  of  Roberson  v.  State, 
40  Pla.  509,  24  South.  474;  Brown  v.  State,  40  Fla. 
459,  25  South.  63. 

In  the  case  of  Fugate  v.  State,  85  Miss.  86,  37  South. 
557,  a  juror  was  asked  as  to  his  conception  and  under- 
standing as  to  what  a  reasonable  doubt  was.  The  court 
said: 

"There  was  no  error  in  refusing  to  allow  defendant  to  ex- 
amine the  juror  Emmett  Livingston  on  his  voir  dire  as  to  his 
conception  of  a  reasonable  doubt.  Jurors  on  their  voir  dire 
examination  are  not  to  be  led  into  the  tangled  mazes  of  this 
metaphysical  Held." 

The  extent  of  the  examination  of  jurors  upon  their 
voir  dire  is  largely  in  the  discretion  of  the  trial  court, 
and  this  discretion  will  not  be  interfered  with  except 
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in  a  case  of  abuse.  Here  there  was  no  abuse  of  the  dis- 
cretion, as  the  record  shows  that  there  was  a  full  and 
complete  examination  of  the  jurors,  except  as  to  the 
question  of  their  belief  in  and  willingness  to  apply  the 
law,  which  they  were  required  to  take  from  the  court, 
and  no  juror  had  indicated  that  he  had  theretofore 
formed  or  expressed  any  opinion  as  to  the  merits  of 
the  case.  The  examination  of  jurors  would  be  intermin- 
able if  parties  were  allowed  to  take  up  the  whole  law 
of  the  case  item  by  item,  and  inquire  as  to  the  belief 
of  the  jurors  and  their  willingness  to  apply  it. 

[3,  3]  The  fourth  point  urged  is  tha*.  the  court  erred 
in  refusing  to  sustain  appellant's  objection  to  certain 
testimony  regarding  a  conversation  between  the  prose- 
cuting witness  Doyal  and  Otto  Douthitt.  Doyal  had 
testified  that  he  found  Douthitt  tearing  down  a  fence, 
and  was  going  to  arrest  him  when  Douthitt  retreated 
to  a  dirt  water  tank.  It  was  the  theory  of  the  state, 
and  there  was  evidence  to  prove  it,  that  the  two  defend- 
ants were  concealed  behind  the  tank,  and  the  conversa- 
tion objected  to  took  place  between  Doyal  and  Otto 
Douthitt  while  Douthitt  was  standing  by  the  tank,  and 
it  was  a  reasonable  inference  from  the  evidence  that  the 
two  defendants  heard  all  that  was  said.  At  least  they 
were  in  a  position  to  have  heard  it.  When  the  objec- 
tion was  made  to  the  evidence,  the  prosecuting  attorney 
stated  to  the  court  that  he  expected  to  later  on  connect 
the  two  defendants  with  the  conversation.  Even  if  the 
connection  was  not  made,  the  court  was  justified  in  ad- 
mitting it  upon  the  assurance  by  the  district  attorney 
that  it  would  be  connected.  If  the  state  failed  to  do 
this,  the  defendants  should  have  moved  to  strike  it  out. 
State  V.  Orfanakis,  22  N.  M.  107,  159  Pac.  674.  The 
testimony  was  also  admissible  upon  the  ground  that  it 
was  a  part  of  the  res  gestae.  The  conversation  occured 
immediately  preceding  the  shooting,  and  while  Douthitt 
was  trying  to  get  Doyal  to  come  down  to  the  tank  and 
arrest  him,  immediately  after  which  the  shooting  took 
placed.     Under  the  authority  of  the  case  of  State  v. 
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Chesher,  22  N.  M.  319,  161  Pac.  1108,  the  evidence  was 
properly  admitted  upon  the  theory  that  it  was  a  part  of 
the  res  gestae. 

[4]  It  is  next  argued  that  the  testimony  of  the  wit- 
ness Doyal,  to  the  effect  that  he  had  been  ordered  by 
the  justice  of  the  peace  of  the  precinct  for  which  he  was 
constable  to  wateh  the  fence,  which  it  is  claimed  that 
Otto  Douthitt  was  tearing  down,  and  to  arrest  any  one 
attempting  to  tear  it  down,  was  improperly  admitted. 
The  objection  interposed  in  thejdistrict  court  was  that  it 
was  **  incompetent,  irrelevant,  and  inunaterial,  not  rer 
direct  examination,  and  the  order  that  Judge  Bell  had 
made  would  not  be  any  authority  of  law  for  him  to 
act.''  Appellants  here  argue  that  this  testimony  was 
hearsay,  and  therefore  inadmissible.  The  objection  in- 
terposed was  not  upon  that  ground,  and  therefore  this 
ground  cannot  be  urged  upon  appeal.  McKenzie  v.  King, 
14  N.  M.  375,  93  Pac.  703.  It  has  been  repeatedly  held 
by  this  court  that  in  order  to  take  advantage  of  an  al- 
leged error  on  appeal,  the  trial  court  must  first  have 
been  given  an  opportunity  to  pass  upon  the  question, 
and  that  stating  one  ground  of  objection  to  the  introduc- 
tion of  evidence  at  the  trial  and  urging  a  different 
ground  on  appeal  is  unavailing  to  the  complaining  party. 
State  V.  Lindsey,  26  N.  M.  527,  194  Pac.  877. 

[5]  The  sixth  error  assigned  is  that  the  court  erred 
in  admitting  the  testimony  of  the  witness  Hennessy  on 
cross-examination  as  to  when  he  first  heard  of  the  al- 
leged shooting  at  the  witness  Doyal  by  the  appellants. 
An  examination  of  the  transcript  shows  that  the  ques- 
tion was  never  answered,  and  therefore  no  harm  was 
done,  even  if  the  objection  was  improperly  overruled. 
We  fail  to  see  how  it  wjould  have  been  improper  to  have 
asked  the  witness  on  cross-examination  when  he  first 
heard  about  the  shooting  about  which  he  had  been  tes- 
tifying. 

What  has  been  said  disposes  also  of  the  seventh  error 
urged. 
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[6]  The  eighth  point  argoed  is  that  the  trial  eoort 
eiToneoiislj  refused  to  strike  from  the  record- the  testi- 
mony of  the  witness  Browning  relative  to  the  r^uta- 
tion  of  the  witness  Doyal  for  truth  and  veracity.  Brown- 
ing testified  that  the  reputation  of  Doyal  for  truth  and 
veracity  was  good.  Tpon  cross-examination  it  appeared 
that  the  witness  had  not  heard  the  reputation  of  Do3ral 
discussed  for  some  time,  and  therefore  a  motion  was 
made  to  strike  the  testimony  upon  the  ground  that  the 
witness  was  not  qualified  to  testify  regarding  the  reputa- 
tion of  Doyal.  There  is.  no  merit  in  this  objection.  A 
witness  may  know  that  the  reputation  of  a  party  for 
truth  and  veracity  or  good  moral  character  is  good 
in  a  given  community,  although  he  has  never  heard 
any  one  discuss  it.  The  mere  fact  that  it  has  fiot  been 
discussed  is  sufficient  to  justify  the  witness  in  saying 
that  it  is  good. 

[7]  It  is  lastly  urged  that  instruction  No.  12,  given 
by  the  court,  was  erroneous  upon  several  grounds.  The 
instruction  was  as  follows: 

"Instruction  No.  12.  You  are  instructed  that  if  you  believe 
from  the  evidence  that  Allen  Doyal  was,  on  the  19th  day  of 
Ausust,  1919,  or  on  the  date  that  this  offense  was  committed 
if  you  find  that  it  was  committed,  duly  elected,  qualified  and 
acting:  constable  in  and  for  the  Cap  Rock  precinct  in  Chaves 
county,  N.  M.,  then  and  in  that  event  he  had  a  risht  to  make 
an  arrest  for  a  violation  of  law  committed  in  his  presence,  and 
had  the  rigrht  to  pursue  such  violator  of  the  law  upon  his  own 
property  for  the  purpose  of  making:  such  arrest  without  a  war- 
rant within  his  precinct,  and  you  are  further  instructed  that 
it  is  a  violation  of  the  laws  of  New  Mexico  to  tear  down  a  fence 
constructed  upon  land  belongring  to  another  without  the  con- 
sent of  the  owner  of  said  land." 

The  first  objection  is  that  it  is  erroneous,  in  that  a 
constable  is  not  a  conserver  of  the  peace,  but  as  this 
objection  is  not  discussed  it  need  not  be  further  con- 
sidered. 

It  is  next  urged  that  there  is  no  testimony  in  the  record 
that  Doyal  was  a  duly  elected  and  qualified  constable 
of  the  precinct.  Doyal,  however,  testified  on  direct  ex- 
amination without  objection  that  he  was  a  constable  in 
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said  precinct  and  also  on  cross-examination.  This  dis- 
poses of  this  objection. 

The  third  ground  is  that  there  is  no  evidence  tending 
to  show  that  Otto  Douthitt  was  tearing  down  the  fence 
illegally,  or  was  a  violator  of  the  law  in  that  respect, 
or  that  he  was  committing  an  offense  against  the  laws 
of  the  state  of  New  Mexico.  The  witness  Doyal  testified 
on  behalf  of  the  state  that  the  fence  that  was  being 
torn  down  was  upon  the  homestead  of  a  Mr.  Conner. 
The  same  witness  testified  further  that  the  fence  in 
question  was  on  the  dividing  line  of  the  land  of  Conner, 
and  that  there  was  some  litigation  at  that  time  involv- 
ing the  same,  and  that  by  reason  of  this  litigation  the 
witness  had  been  instructed  by  the  justice  of  the  peace 
to  see  that  no  one  interfered  with  the  fence.  But,  in 
any  event  we  fail  to  see  how  the  instruction  was  preju- 
dicial to  the  appellants.  They  did  not  defend  upon  the 
theory  of  self-defense,  but  rested  solely  upon  an  alibi. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed ;  and  it  is  so  ordered. 

Parker  and  Raynolds,  J.J.,  concur. 


(No.  2166.     May  8,  1919.) 

HENDERSON  et  al.  v.  DREYFUS 

SYLLABUS  BY  THE  COURT. 

1.  The  remission  by  the  plaintiff  of  a  part  of  the  verdict,  at 
the  suiTSestion  of  the  trial  court,  followed  by  a  judgment  for 
the  sum  remaining,  does  not  deprive  the  defendant  of  his 
constitutional  right  to  have  the  questipn  of  damages  tried  by 
a  jury.  P.  547 

2.  The  trial  court  has  the  power  to  authorize  a  permis- 
sive remittitur  and  to  enter  judgment  for  the  balance,  and 
this  although  the  amount  remaining  is  not  capable  of  definite 
computation  from  the  evidence.  P.  648 

3.  A  remittitur  will  not  cure  a  verdict  excessive  by  reason 
of  prejudice  and  passion.  The  reason  for  the  rule  is  that, 
where  the  amount  of  the  verdict  is  the  result  of  passion  and 
prejudice,  such  passion  and  prejudice  may,  and  probably  did, 
influence  the  jury  in  the  determination  of  the  other  issues  in 
the  case  upon  the  decisions  of  which  the  verdict  was  found. 

p.  548 
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4.  The  trial  court  may  give  the  plaintiff  the  option  of 
filing  a  remittitur,  and  thereupon  enter  Judgment  for  the  bal- 
ance, not  only  where  the  damages  are  capable  of  ascertain- 
ment from  the  evidence  with  reasonable  certainty,  but  in  cases 
of  unliquidated  damages,  and  likewise  in  cases  where  ex- 
emplary or  punitive  damages  have  been  awarded.  P.  548 

5..  The  excess  of  the  verdict  is  not  the  determining  factor 
in  cases  where  a  remittitur  has  been  allowed,  unless  the 
verdict  is  so  outrageously  excessive  and  beyond  all  reason 
that  in  and  of  itself  it  clearly  shows  that  it  was  the  result 
of  passion  and  prejudice.  P.  559 

6.  The  trial  court  is  in  a  much  better  position  to  de- 
termine whether  the  excessive  verdict  was  the  result  Of  pas- 
sion and  prejudice,  and  its  determination  should  ordinarily 
be  accepted.  P.  560 

7.  Evidence  reviewed,  and  held  that,  while  the  trial  court 
found  that  a  verdict  in  a  libel  suit  for  $35,000  was  excessive, 
there  is  nothing  in  the  record  to  indicate  that  such  excess 
was  the  result  of  passion  and  prejudice.  P.  560 

8.  Repetition  of  the  alleged  defamatory  matter  or  other  de- 
famatory publication  of  similar  character  are  admissible  to 
show  express  malioe  on  the  part  of  the  defendant.  P.  560 

9.  Where  the  vice  in  an  instruction  is  not  pointed  out  to 
the  trial  court  and  proper  exceptions  saved,  in  the  event  the 
instruction  is  given,  the  appellate  court  will  not  review  error 
predicated  upon  the  giving  of  the  same.  P.  567 

10.  Every  impartial  and  accurate  report  of  any  proceed- 
ing in  a  public  law  court  is  privileged.  P.   567 

11.  While  a  person  may  publish  a  correct  account  of  the 
proceedings  in  a  court  of  Justice,  yet,  if  he  discolors  or  garbles 
the  proceedings,  or  adds  comments  and  insinuations  of  his 
own  in  order  to  asperse  the  character  of  the  parties  con- 
cerned, it  is  libelous,  and  not  privileged.  P.  567 

12.  Where  a  party  in  a  civil  case  does  not  ask  the  court 
for  an  instruction  limiting  the  effect  of  evidence,  he  cannot 
complain  of  its  failure  to  so  instruct.  P.  569 

13.  An  appellant  in  a  civil  case  cannot  urge  upon  the 
court  for  consideration  a  question  not  raised  in  his  assign- 
ments of  error.  P.  569 

14.  Ordinarily  the  fact  as  to  whether  a  witness  is  a  mem- 
ber of  one  political  party  or  the  other  would  have  no  effect 
upon  his  testimony  or  the  weight  to  which  it  would  be  en- 
titled, and  it  would  be  improper  upon  cross-examination  to 
inquire  into  such  matter;  but  in  a  case  growing  directly  out 
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of  a  political  controversy,  where  the  witnesses  on  either  side 
may  be  more  or  less  influenced  by  their  political  affiliations, 
it  is  proper  on  cross-examination  to  inquire  into  such  matter. 

P.  570 

15.  In  objecting  to  admissibility  of  evidence,  it  is  the 
duty  of  counsel  to  advise  the  court  specifically  of  the  ground 
of  objection,  so  that  the  same  may  be  intelligently  ruled  upon, 
and  in  order  to  enable  counsel  to  obviate  the  objection  if  pos- 
sible; and  a  general  objection  that  evidence  is  incompetent, 
irrelevant,  and  immaterial,  or  that  a  sufficient  foundation  has 
not  been  laid  for  its  admission,  is  too  general.  P.  573 

16.  Where  appellant  had  shown  by  its  witnesses  the  fact 
of  the  presentation  of  a  flag  to  a  party,  which  it  was  claimed 
in  the  alleged  libel  that  appellee  had  desecrated,  it  was  per- 
missible for  appellee,  in  rebuttal,  to  show  that  the  parties 
who  so  presented  the  flag  were  intoxicated.  P.  676 

17.  What  is  done  by  the  Judge  or  what  occurs  in  his  pres- 
entee is  within  his  knowledge  and  must  be  recited  over  his 
certiflcate,  and  cannot  be  made  a  part  of  the  record  by  ex 
parte  affidavits  in  support  ofa  motion  for  a  new  trial.   P.  576 

18.  In  deciding  constitutional  questions,  and  especially 
where  a  construction  of  the  United  States  Constitution  is  in- 
volved, a  state  court  should,  in  construing  the  state  Constitu- 
tion, give  great  weight  to  opinions  by  the  United  States  Su- 
preme Court,  and  should,  of  course,  follow  that  court  in  its 
construction  of  the  United  States  Constitution.  P.  548 

19.  Where  the  trial  court  in  a  libel  suit  made  no  specific 
finding  as  to  passion  and  prejudice,  its  approval  of  the  re- 
mittitur necessarily  found  that  the  verdict  was  excessive,  but 
that  such  excess  was  not  the  result  of  passion  and  prejudice, 
as  otherwise  it  would  have  granted  defendant's  motion  for  a 
new  trial.  P.   560 

20.  Where  express  malice  in  the  publication  of  libel  charg- 
ing a  misdemeanor  under  the  law  of  the  state  was  proven,  it 
was  a  proper  case  for  the  imposition  of  exemplary  damages. 

P.  560 

Error  to  District  Court,  Valencia  County;  M.  C. 
Mechem,  Judge. 

Action  by  Henry  Dreyfus  against  the  New  Mexican 
Printing  Company  and  Bronson  M.  Cutting.  Directed 
verdict  for  defendant  Cutting,  and  verdict  for  plaintiff 
for  $35,000  against  the  New  Mexican  Printing  Com- 
pany, its  motion  for  new  trial  granted  unless  plaintiff 
remitted  the  verdict  in  excess  of  $10,000,  which  re- 
mittitur was  filed,  and  judgment  against  the  New  Mexi- 
can Printing  Company  in  that  sum,  and  Ralph  M.  Hen- 
derson, its  receiver,  brings  error.    Affirmed. 
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E.  B.  Wright  and  Francis  C.  Wilson,  both  of  Santa 
Fe,  for  plaintiff  in  error. 

W.  J.  Eaton  and  M.  C.  Spicer,  both  of  Socorro,  for 
defendant  in  error. 

opinion  of  THE  COURT. 

ROBERTS,  J.  On  the  tenth  day  of  October,  1916 
Henry  Dreyfus  filed  a  complaint  against  the  New  Mexi- 
can Printing  Company  and  Bronson  M.  Cutting  in  the 
district  court  of  Socorro  county.  As  the  trial  court 
directed  a  verdict  in  favor  of  Mr.  Cutting,  no  further 
mention  need  be  made  of  his  connection  with  the  suit. 

The  complaint  alleged  that  on  the  7th  day  of  October, 
1916,  the  defendant  corporation  owned  and  published 
a  newspaper  known  as  the  Santa  Fe  New  Mexican; 
that  said  paper  was  a  daily  and  circulated  through- 
out the  state  oT  New  Mexico,  and  especially  in  the 
county  of  Socorro ;  and  on  said  date  there  appeared  in 
said  paper  a  statement  as  follows : 

"This  is  the  same  county  where  a  Bursum  henchman  named 
Dreyfus  (meaning  Henry  Dreyfus,  of  Socorro,  N.  M.,  this 
plaintiff),  in  the  days  of  Gov.  Hag^erman,  tore  down  the  Amer- 
ican flag  and  stamped  and  spat  upon  it  and  got  off  with  it." 

The  complaint  further  alleged  that  this  publication 
was  a  criminal  charge  against  the  plaintiff,  in  that  to 
insult  the  Stars  and  Stripes  is  a  misdemeanor  under 
the  laws  of  the  state.  The  complaint  set  forth  that  the 
article  was  wrongfully,  unlawfully,  willfully,  and  mal- 
iciously published  with  intent  to  injure  and  degrade 
plaintiff  and  cause  the  public  in  general  to  believe  that 
he  had  been  guilty  of  the  crime  of  insulting  the  Stars 
and  Stripes,  and  of  acts  and  conduct  against  the  Ameri- 
can flag  disgraceful  to  him  as  an  American  citizen, 
which  would  bring  him  into  contempt  among  the  hon- 
orable people,  and  that  the  said  article  was  false, 
scandalous,  malicious,  and  libelous,  and  did  and  does 
expose  the  plaintiff  to  hatred,  contempt,  and  ridicule. 
Judgment  in  the  sum  of  $50,000  was  asked. 
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The  defendant  answered,  admitting  the  publication, 
but  denied  that  the  article  so  published  was  false, 
malicious,  scandalous,  and  libelous,  and  that  it  did 
and  does  expose  the  plaintiff  to  contempt  and  ridicule. 
The  New  Mexican  Printing  Company  further  answered 
that  the  article  published  was  true;  that  the  matters 
and  things  therein  concerning  the  plaintiff  were,  at 
the  time  they  were  done  by  him  and  ever  since,  mat- 
ters of  common  knowledge  in  the  state  of  New  Mexico^ 
and  generally  believed  to  be  true  by  residents  of  the 
said  county  and  state.  The  answer  in  this  regard  was 
as  follows: 

"And  for  further  answer  herein,  and  without  waiving  any 
previous  or  prior  defense  hereinbefore  interposed,  the  defend- 
ant says  that  the  plaintiff  ought  not  to  have  his  aforesaid 
action  against  him,  this  defendant,  because  he  says  that  be- 
fore the  publication  of  the  alleged  injurious  article  described 
in  said  complaint,  as  this  defendant  is  now  informed,  and 
therefore  believes,  the  facts  and  acts  of  the  plaintiff  set  forth 
in  said  publication  did  transpire  and  were  true  in  substance 
and  in  fact,  and  that  on  or  about  the  2 2d  day  of  September, 
1906,  the  plaintiff,  then  probate  Judge  of  Socorro  county,  and 
at  that  time  closely  allied  with  a  political  faction  which  was 
doing  what  it  could  to  oppose  the  then  Governor  of  the  ter- 
ritory of  New  Mexico,  Herbert  J.  Hagerman,  became  angered 
at  the  preparations  made  for  the  reception  of  the  said  Gov- 
ernor of  the  territory  of  New  Mexico,  and  tore  down  a  large 
American  flag  from  the  decorations  in  front  of  one  of  the 
business  houses  in  the  town  of  Socorro,  state  of  New  Mexico, 
rent  the  said  national  emblem  into  pieces,  and  broke  up  the 
pole  to  which  it  was  attached,  and  threw  the  pieces  kway,  and 
that  said  incident  was  at  the  time  commented  upon  by  the 
said  Governor  at  a  reception  tendered  him  in  the  local  opera 
house  of  the  said  town  of  Socorro,  state  of  New  Mexico,  in  the 
course  of  an  address  made  to  some  250  citizens  and  residents 
of  the  said  town  of  Socorro,  state  of  New  Mexico,  all  of  which 
said  facts  were  at  the  time  reported  in  the  Albuquerque  Morn- 
ing Journal,  a  newspaper  of  general  circulation  throughout 
the  state  of  New  Mexico,  under  the  date  of  September  22, 
1906,  and  that  the  said  Dreyfus  did  not  at  tnat  time  nor  has 
he  subsequently,  so  far  as  this  defendant  is  informed  and 
believes,  ever  denied  said  act  or  resented  the  publication  in 
said  newspaper  of  said  article,  notwithstanding  the  wide 
publicity  thereby  given  to  the  incident/' 

And  by  way  of  mitigation  and  justification  it  was 
further  alleged  in  the  article  that  the  Albuquerque 
Morning  Journal,  on  the  24th  day  of  October,  1911, 
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published  and  gave  wide  circulation  to  the  story  which 
was  repeated  in  the  New  Mexican  and  made  the  sub- 
ject of  a  suit,  and  further  that  the  matters  and  things 
alleged  in  the  article  upon  which  this  suit  was  pre- 
dicated were  at  the  time  they  were  done  by  him,  and 
ever  since  had  been,  matters  and  things  of  common 
knowledge  in  Socorro  county,  state  of  New  Mexico, 
and  generally  believed  to  be  true  by  residents  of  the 
said  county  and  state. 

To  the  answer  plaintiff  filed  a  general  denial,  and 
upon  the  issues  thus  made  up  the  cause  came  on  to 
trial  at  Los  Lunas,  Valencia  county,  on  the  6th  day 
of  March,  1917.  The  jury  returned  a  verdict  in  favor 
of  plaintiff  for  $35,000.  The  New  Mexican  Printing 
Company  filed  a  motion  for  a  new  trial,  in  which, 
among  other  things,  it  set  up  the  fact  that  the  verdict 
was  excessive  and  the  result  of  passion  and  prejudice. 
The  trial  court  entered  an  order  ordering  a  new  trial 
unless  the  plaintiff  remitted  the  verdict  of  the  jury  in 
excess  of  $10,000  within  ten  days  from  the  date  of  the 
order,  and  in  case  the  remittitur  should  be  filed  then 
the  motion  for  a  new  trial  would  be  overruled.  The 
remittitur  was  filed  and  judgment  was  entered  against 
the  New  Mexican  Printing  Company  in  the  sum  of 
$10,000.  The  receiver  of  the  New  Mexican  Printing 
Company  sued  out  a  writ  of  error  from  the  Supreme 
Court  for  the  purpose  of  reviewing  the  judgment.  In 
the  discussion  which  follows  the  plaintiff  in  error 
will  be  designated  as  appellant  and  defendant  in  error 
as  appellee. 

[1]  The  sixth  point  made  by  appellant  in  its  brief 
will  be  first  considered,  because,  if  it  should  be  resolvied 
in  appellant's  favor,  the  first  point  would  not  require 
consideration.  This  contention  is  that  the  court  erred 
in  granting  remittitur  in  this  case  for  the  reason  that 
by  so  doing  it  deprived  the  defendant  of  a  trial  by  jury 
as  guaranteed  by  section  12  of  article  2  of  the  Consti- 
tution of  the  state  of  New  Mexico,  and  denied  the  de- 
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fendant  the  protection  of  the  laws  of  the  state  of  New 
Mexico  and  deprived  the  defendant  of  his  property 
without  due  process,  contrary  to  the  provisions  of  sec- 
tion 1  of  the  Fourteenth  Amendment  to  the  constitu- 
tion of  the  United  States. 

[18]  If  we  should  follow  the  reasoning  of  the  Earl 
of  Halsbury  and  Lord  Davy  in  the  case  of  Watt  v. 
Watt,  decided  by  the  House  of  Lords  of  England  April 
3,  1905,  and  reported  in  2  Am.  &  Eng.  Ann.  Cas.  672, 
this  point  would  necessarily  be  resolved  in  appellant's 
favor.  In  deciding  constitutional  questions,  and  es- 
pecially where  a  construction  of  the  Constitution  of 
the  United  States  is  involved,  a  state  court  should,  in 
construing  the  state  Constitution,  give  great  weight  to 
opinions  by  the  United  States  Supreme  Court,  and,  of 
course,  should  follow  that  court  in  its  construction  and 
interpretation  of  the  United  States  Constitution. 

[2-4]  In  the  case  of  Arkansas  Valley  Land  &  Cat- 
tle Co.  V.  Mann,  130  U.  S.  69,  9  Sup.  Ct.  458,  32  L.  Ed. 
854,  this  identical  question  was  decided.  The  verdict, 
returned  by  the  jury  was  for  $39,958.33.  The  trial 
court  decided  that,  if  the  plaintiff  would  remit  the  sum 
of  $22,833.33,  the  motion  for  a  new  trial  would  be  de- 
nied. Remittitur  was  filed  and  judgment  was  entered 
for  $17,125.    The  court  said : 

"The  point  was  much  pressed  at  the  bar  that  the  remission 
by  the  plaintiff  of  a  part  of  the  verdict,  foUowed  by  a  judgr- 
ment  for  the  sum  remaining,  deprived  the  defendant  of  his^ 
constitutional  right  to  have  the  question  of  damia.ge8  tried  by 
a  jury,  without  interference  upon  the  part  of  the  court,  ex- 
cept as  it  became  necessary  to  instruct  them  in  reference  to 
the  principles  of  law  governing  the  determination  of  that 
question.  The  precise  contention  is  that  to  make  the  decision 
of  the  motion  for  a  new  trial  depend  upon  a  remission  of  part 
of  the  verdict  is  in  effect  a  re-examination  by  the  court,  in 
a  mode  not  known  at  the  common  law,  of  facts  tried  by  the 
jury,  and  therefore  was  a  violation  of  the  Seventh  Amend- 
ment of  the  Constitution. 

"The  counsel  for  the  defendant  admits  that  the  views  ex- 
pressed by  him  are  in  conflict  with  the  decision  in  Northern 
Pacific   Railroad   Company   v.    Herbert,    116    U.    S.    642,    646 
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[6  Sup.  Ct.  590,  29  L.  Ed.  755],  but  he  asks  that  the  question 
be  re-examined  in  the  light  of  the  authorities.     ^     •     • 

'*The  practice  which  this  court  approved  in  Northern  Pacific 
Railroad  v.  Herbert  is  sustained  by  sound  reason,  and  does 
not  in  any  Just  sense  impair  the  constitutional  right  of  trial 
by  jury.  It  cannot  be  disputed  that  the  court  is  within  the 
iiinits  of  its  authority  when  its  sets  aside  the  verdict  of  the 
jury  and  grants  a  new  trial  where  the  damages  ar6  palpably 
or  outrageously  excessive." 

See  also,  Clark  v.  Sidway,  142  U.  S.  682,  12  Sup.  Ct. 
327,  35  L.  Ed.  1157,  and  Gila  Valley,  G.  &  N.  R.  Co.  v. 
Hall,  232  U.  S.  94,  34  Sup.  Ct.  229,  58  L.  Ed.  521. 

Innumerable  cases  where  permissive  remittiturs  were 
made  and  motion  for  a  new  trial  thereupon  denied  will 
be  found  collected  in  a  case  note  to  the  case  of  Tunnel 
Mining  &  Leasing  Co.  v.  Cooper,  39  L.  R.  A.  (N.  S.) 
1064,  and  this  although  the  amount  remaining  is  not 
capable  of  definite  computation  from  the  evidence.  An 
examination  of  the  cases  there  found  will  disclose  that 
the  overwhelming  weight  of  authority  in  this  country 
upholds  the  view  that  the  trial  court  has  the  power  to 
authorize  a  permissive  remittitur,  and  to  enter  judg- 
ment for  the  balance.  This  practice  was  approved  by 
the  territorial  Supreme  Court  in  the  case  of  Schofield 
V.  Territory  ex  rel.  American  Valley  Co.,  9  N.  M.  526, 
56  Pac.  306,  in  which  case  the  court  quotes  with  ap- 
proval from  Arkansas  Valley  Land  &  Cattle  Co.  v. 
Mann,  supra,  and  in  the  case  of  Bank  of  Commerce  v. 
Western  Union  Telegraph  Co.,  19  N.  M.  211,  142  Pac. 
156,  L.  R.  A.  1915A,  120,  without  discussion.  It  will 
thus  be  seen  that  the  question  is  settled  in  this  juris- 
diction adversely  to  appellant's  contention,  and  we  see 
no  good  reason  for  departing  from  the  almost  uni- 
versal rule  in  this  country. 

Having  held  that  the  action  of  the  trial  court  in 
authorizing  the  remittur  and  entering  judgment 
for  the  balance  did  not  deprive  appellant  of  its  right 
to  a  trial  by  jury,  we  are  logically  brought. to  a  con- 
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sideration  of  the  first  proposition  urged  bj  appellant, 
viz.: 

"Remittitur   cannot   cure   verdict   excessive    by   reason   of 
prejudice  and  passion." 

A  great  many  courts  hold  that  remitturs  are  allow- 
able although  the  amount  of  the  original  verdiet  is  the 
result  of  prejudice  and  passion.    Craig  v.  Cook,  28 
Minn.  232,  9  N.  W.  712 ;  Trow  v.  White  Bear,  78  Minn. 
433,  80  N.  W.  1117 ;  Bremer  v.  Minneapolis,  St.  P.  &  Ste. 
M.  B.  Co.,  96  Minn.  469,  1Q5  N.  W.  494 ;  Goss  v.  Goss, 
102  Minn.  346,  113  N.  W.  690;  Western  U.  Teleg.  Co. 
V.  Frith,  105  Tenn.  167,  58  S.  W.  118 ;  Alabama  G.  S.  R. 
Co.  V.  Roberts,  113  Tenn.  488,  82  S.  W.  314,  67  L.  R.  A. 
495,  3  Ann.  Cas.937 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Darby, 
28  Tex.  Civ.  App.  413,  67  S.  W.  446 ;  Gulf,  B.  &  K.  C. 
R.  Co.  V.  O'Neill,  32  Tex.  Civ.  App.  411,  74  S.  W.  960; 
Galveston,  H.  &  N.  R.  Co.  v.  Wallis,  47  Tex.  Civ.  App. 
120, 104  S.  W.  418;Reddon  v.  Union  P.  R.  Co.,  5  Utah, 
344,  15  Pac.  262   (cited  and  followed  in  Kennedy  v. 
Oregon  Short  Line  fe.  Co.,  18  Utah,  325,  54  Pac.  988) ; 
Brown  v.  Southern  P.  R.  Co.,  7  Utah,  288,  26  Pac.  579 ; 
Gillen  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.,  91 
Wis.  633,  65  N.  W.  373 ;  Heimlich  v.  Tabor,  123  Wis. 
565,  102  N.  W.  10,  68  L.  R.  A.  669;  Beach  v.  Bird  & 
W.  Lumber  Co.  135  Wis.  550,  116  N.  W.  245;  Mc- 
Namara  v.  McNamara,  108  Wis.  613,  84  N.  W.  901. 
But  the  great  weight  of  authority  is  to  the  effect  that 
a  remittitur  will  not  cure  a  verdict  tainted  by  preju- 
dice and  passion.     Southern  P.   Co.  v.   Tomlinson,  4 
Ariz.  126,  33  Pac.  710  (dictum) ;  Loewenthal  v.  Streng, 
90  111.  74;  Chicago  &  N.  W.  R.  v.  Cummings,  20  111. 
App.   333;   Chicago  &  A.   R.   Co.  v.  Barnett,  56  111. 
App.  384;  West  Chicago  Street  R.  Co.  v.  Krueger,  68 
111.  App.  450;  West  Chicago  Street  R.  Co.  v.  Johnson, 
69  111.  App.  147 ;  Chicago  &  E  R.  Co.  v.  Binkopski,  72 
111.  App.  22;  West  Chicago  Street  R.  Co.  v.  Wheeler, 
73  111.  App.  368   (in  effect) ;  Chicago  City  R.  Co.  v. 
Fennmore,  78  111.  App.  478 ;  Pennsylvania  Co.  v.  Greso, 
78  111.  App.  127;  Nicholson  v.  O 'Donald,  79  111.  App. 
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195 ;  North  Chicago  Street  R.  Co.  v.  Hof  f art,  82  111.  App. 
539 ;  Chicago  Terminal  Transfer  R.  Co.  v.  Helbreg,  99 
111.  App.  563 ;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Story, 
104  III.  App.  132 ;  Belt  R.  Co.  v.  Charters,  123  111.  App. 
322 ;  Sackheim  v.  Miller,  136  111.  App.  132  (see,  contra, 
Illinois  C.  R.  Co.  v.  Ebert,  74  111.  399) ;  Ahrens  v.  Fen- 
ton,  138  Iowa,  559,  115  N.  W.  233 ;  Atchinson,  T.  &  S.  P. 
R.  Co.  V.  Cone,  37  Kan.  567,  15  Pac.  499;  Steinbuchel 
V.  Wright,  43  Kan.  307,  23  Pac.  560;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Dwelle,  44  Kan.  394,  24  Pac.  500 ;  Par- 
sons &  P.  R.  Co.  V.  Montgomery,  46  Kan.  120,  26  Pac. 
403 ;  Bell  V  Morse,  48  Kan,  601,  29  Pac.  1068 ;  Drumm 
V.  Cessnum,  58  Kan.  331,  49  Pac.  78 ;  Atchison  v.  Plunk- 
ett,  61  Kan.  297,  59  Pac.  646 ;  Argentine  v.  Bender,  71 
Kan.  422,  80  Pac.  935  (dictum) ;  Chitty  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  148  Mo.  64,  49  S.  W.  868 ;  Partello  v. 
Missouri  P.  R.  Co.,  217  Mo.  645,  117  S.  W.  1138 ;  Doty 
V.  Steinberg,  25  Mo.  App.  328;  Adcock  v.  Oregon  R. 
Co.,  45  Or,  173,  77  Pac.  78  (dictum).  And  the  terri- 
torial Supreme  Court,  in  the  case  of  Corcoran  v.  Albu- 
querque Traction  Co.  15  N.  M.  9, 103  Pac.  645,  approved 
of  the  majority  rule,  but  in  that  case  refused  to  hold 
that  the  verdict  was  the  result  of  passion  and  preju- 
dice, and  said : 

"The  plaintiff  suffered  an  injury,  and  the  jury  simply  over- 
estimated that  injury,  as  the  trial  court  found.'* 

In  Bank  of  Commerce  v.  Western  Union  Telegraph 
Co.,  supra,  the  rule  was  also  approved  by  this  court. 

The  reason  for  the  rule  is  that,  where  the  amount 
of  the  verdict  is  the  result  of  passion  and  prejudice,  such 
passion  and  prejudice  may  and  probably  did  influence 
the  jury  in  the  determination  of  the  other  issues  in 
the  case  upon  the  decision  of  which  the  verdict  was 
founded.  In  other  words,  in  the  absence  of  such  im- 
proper influences,  the  jury  might  have  resolved  the 
issues  in  favor  of  the  party  against  whom  the  verdict 
was  rendered.  Arkansas  Cattle  Co.  v.  Mann,  supra, 
and  cases  cited  supra. 
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The  majority  rule,  which  undoubtedly  is  the  correct 
rule,  is  easy  of  application  where  the  trial  court  finds 
that  the  verdict  was  excessive  by  reason  of  passion  and 
prejudice.  In  such  event  it  is  the  duty  of  the  trial 
court  to  grant  a  new  trial.  Failing  so  to  do,  the 
appellate  court  should,  of  course,  remand  the  cause  for 
a  new  trial  before  a  jury  free  from  prejudice.  Tht> 
trial  court  hears  the  evidence,  sees  the  witnesses,  hears 
the  arguments  of  counsel,  and  senses  the  atmosphere 
of  the  trial,  and  is  in  a  position  to  know  whether 
the  verdict  was  the  result  of  passion  and  prejudice. 
Where  the  trial  court  simply  requires  the  filing  of  a 
remittitur,  but  does  not  find  that  the  excess  was  the  re- 
sult of  passion  and  prejudice,  much  diflSculty  is  ex- 
perienced by  the  appellate  courts  in  determining  this 
question.  Some  of  the  appellate  courts  set  aside  a 
verdict  under  such  circumstances,  stating  as  the 
ground  for  such  action  that  the  verdict  was  so  excessive 
as  to  imply  such  passion  and  prejudice,  and  the  same 
courts  have  refused  in  other  cases  to  take  such  action. 
This  is  clearly  evidenced  by  a  review  of  the  cases  cited 
by  appellant  in  support  of  its  contention  and  a  com- 
parison of  such  cases  with  later  expressions  by  the 
same  courts,  in  connection  with  the  reasons  given  in 
the  cited  cases  as  a  basis  for  the  holding.  The  follow- 
ing cases  are  cited:  Tunnel  Mining  &  Leasing  Co.  v. 
Cooper,  50  Colo.  390,  115  Pac.  901,  39  L.  R.  A.  (N.  S.) 
1064,  Ann.  Cas.  1912C,  504;  Alabama  G.  S.  R.  Co.  v. 
Roberts,  113  Tenn.  488,  82  S.  W.  314,  67  L.  R.  A.  495, 
3  Ann.  Cas.  937 ;  Southern  Pac.  Co.  v.  Fitchett,  9  Ariz. 
128,  80  Pac.  359 ;  Seaboard  Air  Line  v.  Randolph,  129  Ga. 
796,  59  S.  E.  1110 ;  Chicago  &  Electric  R.  Co.  v.  Goebel, 
129  111.  App.  152;  Ahrens  v.  Fenton,  138  Iowa,  559, 
115  N.  W.  233 ;  Leek  v.  Northern  Pac.  R.  Co.,  65  Wash. 
453,  118  Pac.  345 ;  Steinbuchel  v.  Wright,  43  Kan.  307, 
23  Pac.  560 ;  Loewenthal  v.  Streng,  90  111.  74 ;  Burdict 
V.  Mo.  Pac.  R.  Co.,  123  Mo.  221,  27  S.  W.  453,  26  L.  R. 
A.  384,  45  Am.  St.  Rep.  528;  Plaunt  v.  Ry.  Transfer 
Co.,  90  Minn.  499,  97  N.  W.  433 ;  North  Chicago  St.  R. 
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Tlie  ease  of  Tunnel  Minning  4  Tensing  Co.  t.  Cooper, 
supra,  was  based  up^*n  a  provision  of  the  Code  of  Colo- 
rado which  authorized  a  new  trial  for  exeessiTe  dam- 
ages given  under  the  inf  aenee  of  passion  or  prejudiee. 
Ti«e  court  held  that  under  this  provision  tnal  courts 
have  no  ionser  power  to  set  aside  verdicts  merely  ex- 
<'^^^p. e.  but  can  *\'*  so  oniy  when  it  has  also  found  that 
the  excess  award  is  due  tt»  pa^^ion  or  prejudice.  In 
a  Jate^  case.  Colorado  &  S.  Ry.  Co.  v.  Jenkins,  25 
Colo.  App.  3^  138  Pae.  437.  the  court  ordered  a  re- 
mittitur of  $1,100  from  a  verdict  of  $5,100.  In  that 
case  the  eourt  upheld  the  judgment,  and  in  referring 
to  the  Tunnel  Mining  Co.  Case  said: 

''It  must  be  apparent  to  every  one  that  the  sixe  of  the 
verdicts  rendered  in  those  cases,  the  amount  which  the  trial 
court  required  the  plaintiff  in  each  case  to  remit,  and  the 
specific  findinss  on  the  part  of  the  Supreme  Court  that  there 
was  passion  and  prejudice  clearly  manifest  in  each  of  said 
cases,  are  sufficient  in  themselves  to  distinguish  those  cases 
from  the  case  at  bar." 

The  catte  of  Railroad  Co.  v.  Roherts,  supra,  affords 
fio  support  for  appellant  s  contention.  The  court  sets 
forth  the  rule  for  which  appellant  here  contends,  and 
cite«  in  support  thereof  18  E.  of  P.  &  P.  144,  and  says : 

"We  cannot  admit  the  soundness  of  the  view  of  these  cases 
under  our  practice.  If  a  Jury,  through  passion,  prejudice,  and 
caprice,  has  eriven  a  Judgment,  whether  excessive  or  not.  when 
the  facts  do  not  warrant  any  Judgment,  it  is  the  practice  of 
this  court  to  set  aside  the  verdict,  because  there  is  no  evidence 
to  support  it. 

"But  when  the  court  can  see  that  there  is  liability,  and 
especially  when  that  liability  is  conceded  for  some  amount, 
as  in  the  present  case,  and  the  only  error  is  the  reason  to 
set  aside  the  verdict  in  toto,  if  Justice  and  right  can  be 
reached  by  reducing  the  damages." 
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The  court  upheld  the  right  to  require  a  remittitur. 

In  a  later  ease,  Grant  v.  Louisville  &  N.  B.  Co.,  129 
Tenn.  398,  165  S.  W.  963  the  Supreme. Court  of  Tennes- 
see  said: 

"The  practice  now,  however,  is  firmly  established  in  Ten- 
nessee, and  although  a  verdict  is  so  excessive  as  to  indicate 
that  it  was  influenced  by  passion,  prejudice,  or  caprice,  it  may 
be  cured,  and  will  stand,  if  a  remittitur  is  accepted  by  the 
plaintiffs,  and  the  verdict  reduced  to  a  reasonable  amount." 

The  ease  of  Southern  Pac.  Co.  v.  Pitchett,  supra, 
was  departed  from  by  the  Supreme  Court  of  Arizona  in 
the  later  case  of  Gila  Valley,  G.  &  N.  B.  Co.  v.  Hall, 
13  Ariz.  276,  112  Pac.  845,  and  this  decision  was  affirm- 
ed by  the  Supreme  Court  of  the  United  States.  See 
232  U.  S.  94,  34  Sup.  Ct.  229,  58  L.  Ed.  521.  In  the 
case  of  Seaboard  Air  Line  Co.  v.  Bandolph,  supra,  in 
an  opinion  by  Justice  Lumpkin,  the  court  holds,  fol- 
lowing prior  decisions,  that  the  trial  court  in  no  case  has 
the  right  to  require  a  remittitur,  except  where  froni 
the  application  of  the  law  of  evidence  '^  excess  can  be 
accurately  ascertained."  While  adhering  to  the  former 
cases  cited  in  the  opinion,  the  court  said : 

"If  the  question  were  an  ori^rinal  one,  something  migrht  be 
said  in  favor  of  the  practice  adopted  in  some  other  states, 
where,  if  the  presiding  Judge  approves  the  flndings  so  far 
as  the  question  of  liability  is  concerned  and  thinks  that  the 
plaintiff  is  entitled  to  recover  against  the  defendant,  but  that 
the  amount  found  is  too  large  to  be  approved  by  him,  he 
may  allow  a  certain  amount  to  be  written,  off,  and  if  the 
excess  be  voluntarily  relinquished,  the  amount  of  the  verdict 
would  no  longer  be  cause  for  a  new  trial." 

The  cases  cited  from  the  Illinois  Court  of  Appeals 
do  support  appellant's  contention,  but  in  case  of  Sandy 
V.  Lake  Street  Electric  B.  Co.,  235  111.  194,  85  N.  E. 
300,  the  Supreme  Court  said : 


«o 


'Remittiturs,  in  actions  ez  delicto,  by  the  trial  and  Appellate 
Courts  have  been  approved  by  this  court  a  number  of  times. 
Chicago  City  Railway  Co.  v.  Gemmill,  209  111.  638  [71  N.  E. 
43],  and  cases  there  cited;  Hanchett  v.  Haas,  219  111.  546  [76 
N.  E.  845].  There  are  cases  of  such  character  that  it  would 
be  difficult,  if  not  impossible,  to  determine  what  amount 
should  be  remitted  from  a  verdict,  but  the  practice  of  allow- 
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ing  remittiturs  in  cases  of  the  character  of  the  one  at  bar 
has  long  been  sustained  in  this  state.  In  North  Chicago  Street 
Railroad  Co.  v.  Wrixon,  150  111.  532  [37  N.  E.  895],  in  dis- 
cussing this  question,  it  was  said  ([150  111.]  p.  535  [37  N.  E. 
896]):  'But  we  are  committed  to  the  practice  of  allowing 
remitturs  in  actions  ex  delicto  both  in  the  trial  and  Appellfiute 
Courts  to  such  sum  as  shall  to  the  court  seem  not  excessive 
and  affirming  as  to  the  balance  of  the  judgment.'  " 

Appellant's  contention  is  likewise  supported  by 
Ahrens  v.  Fenton,  supra,  and  there  has  apparently 
been  no  departure  from  the  rule  in  Iowa.  In  that  case 
the  court  reduced  exemplary  damages  from  $800  to 
$500.    The  court  said: 

"But  as  the  allowance  of  exemplary  damages  is  wholly 
within  the  discretion  of  the  Jury  in  a  case  where  there  is  a 
legal  basis  for  the  allowance  of  such  damages  (Reibenstein 
V.  Clark,  104  Iowa,  287  [73  N.  W.  588]),  the  finding  of  the 
Jury  can  only  be  interfered  with  on  the  ground  of  such  error 
of  Judgment  as  to  indicate  passion  and  prejudice,  and  where 
the  allowance  is  so  grossly  excessive  under  the  evidence  that 
it  should  not  be  allowed  to  stand,  the  verdict  should  be  set 
aside." 

In  the  case  of  Leek  v.  North  Pac.  R.  Co.,  supra, 
plaintiff  recovered  damages  for  $500  for  being  ejected 
from  the  train.  The  court  said,  quoting  with  approval 
from  a  prior  case : 

"We  might  follow  our  usual  practice  and  reduce  the  Judg- 
ment to  such  sum  as  the  respondent  is  entitled  to  recover 
in  our  view  of  the  facts,  and  require  him  to  accept  that 
amount  or  submit  to  a  new  trial,  but  the  right  of  recovery 
is  doubtful  at  best,  and  the  verdict  discloses  such  passion 
and  prejudice  on  the  part  of  the  Jury  that  it  would  be  unjust 
to  hold  a  litigant  foreclosed  by  any  of  the  findings.  The 
Judgment  is  therefore  reversed,  and  the  cause  remanded  for 
a  new  trial." 

In  a  later  case,  Peterson  v.  Seattle  Electric  Co.,  71 
Wash.  349,  128  Pac.  650,  for  personal  injuries,  plaintiff 
recovered  a  verdict  for  $15,250.  The  trial  court  reduc- 
ed the  verdict  to  $10,250.  The  Supreme  Court  gave 
plaintiff  the  option  of  accepting  a  remittitur  of  $2,500 
and  affirming  the  judgment  in  the  event  of  such  ac- 
ceptance, thereby  reducing  the  original  verdict  by  al- 
most one-half. 
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In  tiie  case  of  Steinbuchel  v.  Wright,  supra,  an  action 
for  slander,  the  jury  returned  a  verdict  for  $4,000,  and 
the  court  required  a  remittitur  of  $3,500.  The  court 
held  that  the  damages  were  so  excessive  as  to  show 
that  the  verdict  was  given  under  the  influences  of.  pas- 
sion or  prejudice,  and  therefore  that  the  amount  should 
be  submitted  to  the  judgment  of  another  jury. 

In  a  later  case,  Lupher  v.  A.  T.  &  F.  R.  Co.,  86  Kan. 
712,  122  Pac.  106,  Ann.  Cas.  1913  C.  498,  the  trial  eourt 
required  the  plaintiff  to  remit  $4,000  from  a  verdict 
of  $17,000.  The  court,  after  referring  to  the  Stein- 
buchel-Wright  Case,  said: 

"In  the  present  case  the  record  simply  discloses  that  the 
trial  court  believed  the  verdict  to  be  excessive  to  the  amount 
of  $4,000;  but  there  is  nothing:  to  show  that  the  excess  in  the 
annount  wslb  caused  by  the  passion  or  prejudice  of  the  Jury, 
or  that  the  trial  was  not  fairly  conducted." 

And  the  judgment  was  sustained. 

In  Kansas  they  have  the  same  Code  provision  as  in 
Colorado,  viz:  That  the  verdict  shall  be  vacated 
wherever  it  appears  that  it  was  given  under  the  influ- 
ence of  prejudice  or  passion. 

In  the  case  of  Burdict  v.  Mo.  Pac.  R.  Co.,  supra,  the 
court  said. 

"If  it  can  be  seen  and  fairly  said  the  Jury  grave  the  ex- 
cessive verdict  by  reason  of  prejudice,  passion,  or  any  other 
Improper  motive,  a  new  trial  should  be  awarded;  for  the  in- 
ference would  be  a  fair  one  that  the  finding  for  the  plaintiff 
was  also  brought  about  by  improper  influences,  and  this  is 
especially  so  when  there  is  any  doubt  as  to  the  right  of  the 
plaintiff  to  recover.  Indeed,  the  verdict  may  be  so  large  and 
out  of  all  reason  as,  of  itself,  to  furnish  sufficient  evidence  that 
it  was  the  result  of  passion  or  some  other  improper  influence. 
But  it  does  not  follow  that  a  verdict  is  necessarily  the  result 
of  prejudice  or  passion  because  it  is  excessive.  It  might  Just 
as  well  be  said  that  the  mistakes  made  by  appellate  Judges 
are  the  offspring  of  prejudice.  Jurors,  like  other  persons, 
may,  and  often  do,  err,  though  conscientious  in  the  discharge 
of  their  duties.  Common  experience  teaches  us  that  verdicts 
differ  widely,  even  in  the  same  case,  where  the  evidence  as 
.to  the  extent  of  the  injury  is  precisely  the  same,  and  this. 
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too,  when  there  is  nothinsr  whatever  from  which  the  con- 
clusion can  be  fairly  drawn  that  the  jurors  were  under  the 
influence  of  any  improper  motive.  Nor  is  there  Anything 
strange  in  this  when  it  is  remembered  that  no  exact  guide 
can  be  given  as  to  the  amount  of  damages  to  be  allowed.  In 
the  very  nature  of  things,  the  amount  of  damages  must,  to 
a  large  extent,  rest  with  the  jury.  This  court  is  constantly 
reviewing  verdicts  in  this  class  of  cases,  and  is  in  a  position 
to  be  able  to  judge  when  a  verdict  is  so  far  beyond  those 
usually  allowed  in  like  cases  as  to  be  excessive,  and  litigants 
ought  to  have  the  benefit  of  its  judgment." 

In  the  case  of  Plaunt  v.  Railway  Transfer  Co.,  supra, 
the  verdict  was  reduced  from  $600  to  $150.  The  court 
said  that  the  diminution  was  so  great  that  it  was  oblige 
ed  to  conclude  that  the  court  below  was  of  the  opinion 
that  the  verdict  was  a,  result  of  passion  and  preju- 
dice, and  a  new  trial  was  awarded. 

In  the  later  case  of  Goss  v.  Goss,  102  Minn,  346, 
113  N.  W.  690,  a  verdict  of  $4,000  was  reduced  to  $3,000. 
The  court  said : 

"The  rule  is  now  too  well  settled  to  be  seriously  questioned 
that  the  trial  court  may,  in  actions  of  tort,  as  well  as  in 
actions  on  contract,  in  the  exercise  of  a  sound  judicial  dis- 
cretion, when  it  deems  a  verdict  excessive  and  the  result  of 
passion  and  prejudice  on  the  part  of  the  jury,  deny  a  new 
trial  on  condition  that  the  prevailing  party  remit  such  sum 
as  shall  leave  the  recovery  not  excessive  in  the  judgment  of 
the  court.    When,  however,  the  damages  are  so  excessive,  and 

113  N.  W.  690,  a  verdict  of  $4,000  reduced  to  $3,000. 

the  circumstances  as  disclosed  by  the  evidence  as  to  other 
issues  are  such,  as  to  indicate  a  fair  probability  that  the  jury 
was  influenced  by  passion  or  prejudice  in  the  determination 
of  the  other  issues,  a  new  trial  should  be  granted.  Whether 
in  any  given  case  a  new  trial  should  be  granted  or  denied  on 
condition  that  the  verdict  be  reduced  rests  largely  in  the  sound 
discretion  of  the  trial  court." 

It  will  be  noted  that  in  some  of  the  later  cases  the 
court  approved  of  the  remittitur,  even  where  the  origi- 
nal verdict  was  the  result  of  passion  and  prejudice. 

In  a  case  note  to  the.  case  of  Tunnel  Mining  &  Leas- 
ing Co.  V.  Cooper,  39  L.  R.  A.  (N.  S.)  1064,  will  be 
found  collected  several  hundred  cases  upholding  the 
right  of  the  trial  court,  and  in  many  instances  of  the 
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appellate  court,  to  require  a  remittitur  as  the  alterna- 
tive of  granting  a  new  trial  to  the  unsuccessful  party. 
It  would  unduly  lengthen  this  opinion  to  set  out  the 
cases.  This  appears  to  be  the  almost  universal  prac- 
tice in  the  state  courts,  and  has  met  with  the  unquali- 
fied approval  of  the  Supreme  Court  of  the  United 
States. 

[S]  And  the  rule  is  applied  to  cases  not  only  where 
the  damages  are  capable  of  ascertainment  from  the  evi- 
dence with  reasonable  certainty,  but  in  cas>s  of  un- 
liquidated damages,  and  likewise  in  cases  where  ex- 
emplary or  punitive  damages  have  been  awarded.  In 
Sutherland  on  Damages  (4th  Ed.)  §  460,  p.  1518,  the 
author  says : 

"Though  the  case  be  one  in  which  exemplary  damagres  may 
be  awarded  if  the  trial  court  grants  a  new  trial  because  the 
award  is  inadequate,  it  may  suggest,  so  far  as  the  defendant  is 
concerned,  the  sum  he  may  pay  to  avoid  such  trial.  The 
tendency  of  the  late  decisions  in  the  state  courts,  except  as 
has  been  otherwise  indicated,  is  in  the  direction  of  unqualified 
support  for  the  practice  which  allows  the  Appellate  and  trial 
courts,  in  cases  in  which  excessive  damages  have  been 
awarded,  and  in  which  plaintiff  is  entitled  to  substantial 
damages,  to  indicate  the  excess  and  give  him  the  option  to 
remit  it  and  take  judgment  for  the  residue  or  be  awarded 
a  new  trial." 

The  case  of  Gila  Valley,  G.  &  N.  Co.  v.  Hall,  supra, 
decided  by  the  Supreme  Court  of  the  United  States, 
was  a  personal  injury  case,  and  that  court  approved 
of  a  judgment  where  one-half  of  the  verdict  had  been 
remitted.  Many  of  the  cases  heretofore  cited  were 
cases  of  unliquidated  damages. 

If  mere  excess  in  the  verdict  indicated  passion  and 
prejudice  on  the  part  of  the  jury,  then  in  no  case  could 
a  remittitur  be  allowed  under  the  majority  rule.  The 
excess  of  the  verdict,  then,  is  not  the  determining  fac- 
tor in  Such  cases,  unless  the  verdict  is  so  outrageously 
excessive  and  beyond  all  reason  that  in  and  of  itself 
it  clearly  shows  that  it  was  the  result  of  passion  and 
prejudice. 
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[6,19]  The  trial  court,  as  we  have  said,  is  in  a 
much  better  position  to  determine  whether  the  excess- 
ive verdict  was  the  result  of  passion  or  prejudice,  and 
its  determination  should  ordinarily  be  accepted.  Oila 
Valley,  G.  &  N.  R.  Co.  v.  Hall,  supra  When  appel- 
late courts  refused  to  accept  the  determination  of  the 
trial  court  as  to  the  existence  of  passion  and  preju- 
dice, and  there  is  nothing  in  the  record  which  appar- 
ently was  calculated  to  arouse  the  prejudice  and  pas- 
sion of  the  jury,  and  no  error  has  intervened,  and  the 
amount  of  the  damages  to  be  awarded,  or  of  the  ver- 
dict, is  a  question  upon  which  the  minds  of  reasonable 
men  might  dififer,  and  the  verdict  is  within  the  instruct- 
ed amount  which  the  jury  is  authorized  to  return,  and 
such  appellate  court  determines  for  itself  the  questioil 
•^s  to  whether  there  was  such  passion  and  prejudice, 
and  finds  that  it  did  exist,  basing  such  finding  solely 
upon  the  amount  of  the  verdict,  and  the  evidence  dis- 
clusts  no  rule  by  which  the  damages  or  award  might 
be  determined,  and  the  law  affords  none,  further  than 
the  unbiased  and  unprejudiced  judi^ment  of  reasonable 
men,  how  can  such  appellate  court,  in  all  cases  where 
the  verdict  has  been  found  by  the  trial  court  to  be  ex- 
cessive, refuse  to  set  it  aside!  In  other  words,  if 
an  excessive  verdict  in  one  case  indicates  passion  and 
prejudice  on  the  part  of  the  jury  to  the  appellate  court, 
absent  the  opportunity  afforded  the  trial  judge  of  per- 
sonal observation  and  the  atmosphere  of  the  trial,  why 
will  not  such  excessive  verdict  in  all  cases  indicate 
such  passion  and  prejudice  1  While  the  trial  court  in  this 
case  made  no  specific  finding  upon  the  question,  never- 
theless by  its  action  in  approving  of  the  remittitur  it 
necessarily  found  that  the  verdict  was  excessive,  but 
that  such  excess  was  not  the  result  of  passion  and  pre- 
judice; otherwise  it  would  have  granted  appellant's  mo- 
tion for  a  new  trial. 

[7,  8,  20]  Thus  we  are  brought  to  a  consideration 
of  the  question  as  to  whether  the  record  here  shows 
that  the  original  verdict  was  the  result  of  passion  and 
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prejudice  on  the  part  of  the  jury.     This  will  requirfe 
a  consideration  of  the  facts  in  the  case. 


Appellee  was,  and  had  been  for  many  years,  a  resi- 
dent of  the  city  of  Socorro,  Socorro  county,  N.  M.,  and 
apparently  a  man  of  good  standing  in  that  community. 
He  had  been  a  deputy  sheriff,  cell  house  keeper  at  the 
state  penitentiary,  marshal  for  many  years  of  the  city 
of  Socorro,  and  in  1911  a  candidate  for  sheriff  of  So- 
corro county.  At  the  time  of  the  publication  of  the 
alleged  libel  he  was  not  a  candidate 'for  public  ofQce 
and  held  no  ofQcial  position.  Appellant,  by  its  pub- 
lished article,  accused  appellee  of  having  desecrated 
the  flag  of  the  United  States,  by  spitting  upon  it, 
stamping  upon  it,  and  breaking  its  standard  and  throw- 
ing it  in  the  dust.  This  was  a  misdemeanor  under  the 
laws  of  the  state.  Express  malice,  as  we  shall  here- 
after show,  was  proven;  consequently  it  was  a  proper 
case  for  the  imposition  of  exemplary  damages.  Col- 
bert V.  Journal  Publishing  Co.,  19  N.  M.  156,  142  Pac. 
146.  The  complaint  asked  damages  in  the  sum  of 
$50,000,  and  the  jury  was  told  in  the  instructions  that 
it  should  award  proper  damages  to  compensate  appellee 
for  the  injuries  suffered,  and  that  it  might  award  ex- 
emplary damages,  but  that  the  total  of  such  damages 
should  not  exceed  the  sum  of  $50,000.  There  was  no 
guide  as  to  the  measure  of  damages,  save  the  unbiased 
judgment  of  the  jury.  The  jury  fixed  the  amount  of 
damages  at  $35,000,  and  this  was,  in  the  judgment  of 
the  trial  judge,  $25,000  too  high.  The  amount  of  the 
proper  award  in  the  case  was  a  question  upon  which 
there  might  be  much  divergence  of  opinion.  One  man 
might  think  that  even  $35,000  was  too  low  where  the 
person  libeled  had  been  unjustly  and  wrongfully  ac- 
cused of  desecrating  the  flag  of  his  country  by  spitting 
Bpon  it  and  otherwise  evidencing  his  disloyalty  to  it 
and  the  institutions  for  which  it  stands,  and  wide 
circulation  being  given  the  libel,  in  other  words,  being 
placed  in  the  same  class  with  Benedict  Arnold;  while 
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others  might  think  a  much  smaller  amount  was  amply 
sufficient. 

The  case  was  tried  by  the  jury  just  a  few  days  before 
the  declaration  of  war  by  the  United  States  against 
Germany,  and  at  a  time  when  the  patriotic  impulses 
of  the  people  had  been  aroused,  and  increased  love  and 
devotion  for  the  flag  was  everywhere  in  evidence.  At 
the  time  of  the  trial,  had  any  one  desecrated  the  flag, 
as  Dreyfus  was  accused  of  having  done,  his  life  would 
not  have  been  safe.  But  this  intense  patriotism  on  the 
part  of  the  people  generally  could  hardly  amount  to 
such  passion  and  prejudice  against  the  appellant  as 
would  vitiate  the  verdict.  It  was  not  the  prejudice 
against  the  appellant  but  it  did  possibly  move  the  jury 
to  give  a  larger  verdict  than  the  trial  court  Wbuld  ap- 
prove. 

Appellant  cites  several  cases  where  much  smaller 
verdicts  have  been  returned,  even  where  the  person 
libeled  had  been  charged  with  the  commission  of  a 
felony.  Indeed,  there  are  but  few  cases  where  so  large 
a  verdict  has  been  returned  and  upheld,  but  there  are 
some  where  even  a  much  larger  verdict  has  been  sus- 
tained. It  argues  that  appellee  was  only  charged  with 
a  misdemeanor;  hence  there  was  no  warrant  for  the 
return  of  .such  a  verdict.  .  But  there  is  no  yardstick 
by  which  to  measure  the  damages,  and  we  apprehend 
that  any  man,  imbued  with  patriotism  and  love  of  coun- 
try, would  suffer  much  greater  from  a  charge  of  dis- 
lo3^alty  and  desecration  of  the  flag  than  he  would  even 
though  charged  with  a  felony,  and  the  stigma  upon 
his  family  and  his  name  would  be  much  greater. 

In  Newell's  Slander  &  Libel  (3d  Ed.)  p.  1092  et  seq., 
will  be  found  many  cases  where  verdicts  returned  in  libel 
suits  have  been  held  not  to  be  excessive,  the  verdicts  rang- 
ing from  very  small  amounts  to  as  high  as  $50,000,  and 
on  page  1107  will  be  found  cases  in  which  verdicts  have 
been  held  excessive.     Many  cases  in  suits  for  unliqui- 
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dated  damages  as  large  or  larger  remitturs  have  been 
ordered  and  the  judgment  upheld  on  appeal.  A  few 
cases  will  suffice :  Partello  v.  Railroad,  240  Mo.  122,  145 
S.  W.  55,  the  verdict  was  reduced  from  $30,000  to 
$10,000 ;  Cook  V.  Globe  Printing  Co.  227  Mo.  471,  127  S. 
W.  332,  the  reduction  was  from  $150,000  to  $50,000 ;  Fin- 
negan  v.  Railroad,  261  Mo.  481, 169  S.  W.  969,  the  verdict 
was  for  $50,000  and  was  reduced  to  $25,000  by  the  trial 
court. 

Appellant  attempted  to  show  that  the  charge  pub- 
lished was  true,  and  placed  upon  the  stand  for  this  pur- 
pose one  J.  W.  Wilson.  He  did  substantiate  the  truth 
of  the  charge,  but  was  impeached  by  a  showing  that  his 
reputation  for  truth  and  veracity  was  bad.  Four  or  five 
eye  witnesses  to  the  incident  up«n  which  the  charge  was 
predicted  testified  to  its  untruth,  and  the  jury  elected 
to  believe  them  in  preference  to  Wilson. 

In  mitigation  it  showed  that  in  1906  a  rumor  was  in 
general  circulation  to  the  effect  that  Dreyfus  had  done 
the  things  charged,  and  that  the  charge  was  published 
in  the  Albuquerque  Journal  in  1911.  The  writer  of  the 
article  in  question  testified  that  he  had  heard  the  rumor 
and  believed  it  to  be  true,  but  failed  to  show  that  he  had 
made  any  investigation  to  ascertain  the  truth  of  the 
same.  True,  he  said  he  had  made  inquiries,  but  he  fail- 
ed to  state  the  name  of  any  person  of  whom  he  sought 
information.  But  all  this  evidence,  assuming  that  it 
was  admissable,  which  is  very  questionable  (17  R.  C.  L. 
pp.  449-451;  Odgers  on  Libel  and  Slander  (5th  Ed. 
pp.  394,  395;  Newell  on  Slander  and  Libel  [3d  Ed.] 
§  1048),  only  went  to  the  amount  of  the  damage,  and 
there  is  nothing  to  indicate  that  the  jury  disregarded  it, 
save  only  the  amount  of  the  verdict. 

Appellant  argues  that  the  evidence  shows  that  all  the 
property  which  it  owned  was  mortgaged,  and  that  in  view 
of  its  poverty  the  verdict  was  so  excessive  as  to  indicate 
passion  and  prejudice.  It  is  true  there  are  copies  of  two 
mortgages  executed  by  appellant  in  the  record  for  some- 


662  SUPREME   COURT   OF   NEW   MEXICO 

Henderson  v.  Dreyfus,   26  N.  M.   642. 

thing  like  $50,000  or  $60,000,  but  these  were  introduced 
for  the  purpose  of  showing  the  connection  of  Col.  Cutting 
with  the  paper;  the  mortgage  having  been  executed  to 
secure  an  indebtedness  owing  by  the  corporation  to  him. 
But  there  is  not  a  syllable  of  evidence  showing  the  value 
of  the  property  owned  by  appellant,  and,  so  far  as  this 
record  discloses,  it  may  have  been  possessed  of  unlimited 
means.  There  is  an  apparent  conflict  in  the  authorities 
as  to  the  right  of  the  plaintiff  to  show  the  wealth  of  the 
defendant  and  of  the  defendant  to  show  his  poverty. 
17  R.  C.  L.  p.  454.  But,  where  exemplary  damages  are 
claimed,  evidence  of  defendant's  poverty  has  been  held 
admissable.  Rea  v.  Harrington,  58  Vt.  181,  2  Atl.  475, 
56  Am.  Rep.  561.  But  in  this  case,  as  there  was  no 
showing  as  to  the  poverty  of  the  appellant,  this  fact,  if 
it  existed,  was  not  before  the  jury  for  consideration. 

Appellant  argues  that,  since  express  malice  was  not 
proven  in  the  case,  the  jury  could  not  assess  punitive 
damages  in  its  verdict.  This  may  be  accepted  without 
question  as  a  correct  statement  of  the  law,  but  we  can- 
not agree  with  appellant  as  to  the  facts.  There  was  a 
subsequent  publication  of  the  slanderous  article,  or  a 
publication  of  similar  nature,  which  we  shall  later  show 
was  properly  admitted  in  evidence.  In  the  case  of  Col- 
bert V.  Journal  Publishing  Co.,  19  N.  M.  156,  142  Pac. 
146,  in  an  opinion  by  Mr.  Justice  Hanna,  this  court  said : 


*The  authorities,  in  speakinir  of  malice  as  an  element  in 
libel  or  slander,  divide  it  into  two  classes,  to  wit,  malice  in 
law  and  malice  in  fact.  Malice  In  law  is  implied  malice  and 
arises  by  operation  of  law  when  a  publication  is  made  without 
lawful  excuse.  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  762  [86  C. 
C.  A.  475].  Actual  malice  or  malice  in  fact,  sometimes  de- 
nominated as  express  malice,  implies  personal  hatred  or  ill 
will  towards  the  plaintiff,  or  wanton  disregard  of  the  civil 
obligations  of  the  defendant  toward  the  plaintiff.  Jillison  v. 
Goodman,  43  Me.  287,  69  Am.  Dec.  62;  Childers  v.  San  Jose, 
etc.,  Co.  [105  Cal.  284]  38  Pac.  903  [46  Am.  St.  Rep.  40]; 
Cooley  on  Torts  (8d  Ed.)  $  245;  Odgers  on  Libel  and  Slander 
(6th  Ed.)  841  et  seq.;  25  Cyc.  872;  Times  Pub.  Co.  v.  Carlisle, 
94  Fed.  762  [36  C.  C.  A.  475]. 
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"It  has  been  quite  generally  held  by  the  courts  of  this 
country  that  repetitions  of  the  alleged  defamatory  matter  or 
other  defamatory  publications  of  a  similar  character  are  ad- 
missible to  show  actual  or  express  malice  on  the  part  of  the 
defendant.  Ransom  v.  McCurdy,  140  111.  626  [31  N.  E.  119]; 
Meyer  v.  Bohlflng,  44  Ind.  288;  Sharp  v.  Bowler,  103  Ky.  282 
[45  S.  W.  90];  Bailey  v.  Bailey,  94  Iowa,  598  [63  N.  W.  341]; 
Davis  V.  Starrett,  97  Me.  668,  55  Atl.  516;  Hastings  v.  Stetson, 
180  Mass.  76;  Frederickson  v.  Johnson,  60  Minn,  337,  62  N. 
W.  888;  Krup  v.  Corley,  95  Mo.  App.  610  [69  S.  W.  609]; 
Enos  V.  Enos,  185  N.  Y.  609  [32  N.  E.  123];  Cavanaugh  v. 
Austin,  42  Vt.  576;  Hansbrough  v.  Stinnett,  25  Qrat.  [Va.] 
495;  Swindell  v.  Harper,  51  W.  Va.  381,  41  S.  E.  117;  Odgers, 
p.  849;  Newell  (2d  Ed.)  p.  549. 

"In  the  present  case  there  appears  to  have  been  a  republi- 
cation of  the  original  article,  and  other  publications  with  ref- 
erence thereto,  which  having  been  proven,  furnishes  the  evi- 
dence of  express  malice,  or  malice  in  law,  asserted  to  be  lack- 
ing in  this  case." 

The  subsequent  publication  was  made  after  certain 
officers  of  the  New  Mexican  Printing  Company  had  been 
arrested  for  criminal  libel,  and  when  the  officers  and 
agents  of  appellant  knew  that  appellee  denied  the  charge. 
Appellant  is  foreclosed  as  to  this  contention  by  the  Col- 
bert Case ;  hence,  in  determining  whether  this  verdict  is 
so  grossly  excessive  as  to  indicate  passion  and  prejudice, 
we  must  take  into  consideration  the  fact  that  the  jury 
included  in  its  award  exemplary  damages  by  way  of 
punishment. 

In  arriving  at  the  question  as  to  whether  the  size  of 
this  verdict  indicates  passion  and  prejudice,  let  us  glance 
at  the  guide  posts  pointing  in  either  direction : 

First.  The  jury  was  told  that  they  could  properly 
allow  compensatory  and  exemplary  damages,  malice  in 
fact  having  been  shown,  not  to  exceed  $50,000. 

Second.  The  verdict  of  the  jury  and  the  evidence  sup- 
porting it  showed  that  the  article  was  published  of  and 
concerning  appellee  without  excuse  or  justifipation ;  that 
at  the  time  of  its  publication  appellee  was  not  before 
the  public  in  any  manner,  and  apparently  was  taking 
no  part  in  the  political  campaign  which  inspired  its  pub- 
lication. 
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Third.  The  publication  was  admitted  and  the  evi- 
dence abundantly  established  its  untruth. 

Fourth.  By  the  article  appellee  was  charged  with 
desecrating  the  United  States  flag. 

Fifth.  No  error  intervened  upon  the  trial  of  the 
cause  (at  least  none  has  been  called  to  our  attention), 
and  no  fact  is  shown  which  was  calculated  to  arouse  the 
prejudice  or  passion  of  the  jury. 

Sixth.  The  trial  judge  evidently  found  that  the  ver- 
dict was  not  the  result  of  passion  and  prejudice,  and  he 
possessed  superior  advantages  over  the  appellate  court 
in  determining  this  question. 

Seventh.  Larger  verdicts  in  similar  cases  have  been 
upheld,  and  much  larger  remittiturs  have  been  required, 
and  appellate  courts  have  unheld  the  same  as  being  free 
from  passion  and  prejudice,  viz.:  Cook  v.  Globe  Pub- 
lishing Co.,  227  Mo.  471,  127  S.  W.  332,  original  verdict 
$150,000  reduced  by  remittur  to  $50,000 ;  Duke  v.  Morn- 
ing Journal  Association  (C.  C.)  120  Fed.  860,  and  128 
Fed.  657,  63  C.  C.  A.  459,  original  verdict  $36,000  re- 
duced to  $20,000 ;  Minter  v.  Bradstreet  Co.,  174  Mo.  444, 
73  S.  W.  668,  a  verdict  for  $27,000  was  held  not  excessive ; 
Young  V.  Fox,  26  App.  Div.  261,  49  N.  Y.  Supp.  634, 
verdict  for  $25,000  held  not  excessive;  Press  Pub.  Co. 
V.  Gillette,  229  Fed.  108,  143  C.  C.  A.  384  verdict  for 
$20,000  held  not  excessive. 

As  pointing  toward  passion  and  prejudice  we  have 
two  circumstances  alone,  viz.  the  size  of  the  verdict,  and 
the  further  fact  that  in  many  cases  for  libel,  even  where 
a  felony  was  charged,  much  smaller  verdicts  have  been 
returned- 

In  view  of  all  the  facts  and  circumstances^  as  hereto- 
fore recited,  we  are  not  prepared  to  say  that  the  verdict 
in  question  was  returned  as  the  result  of  passion  and 
prejudice  on  the  part  of  the  jury;  hence  this  qu^tion 
must  be  resolved  against  appellant. 
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[9]  The  second  point  urged  is  that  the  court  erred 
in  giving  instruction  No.  5  to  the  jury,  on  the  subject 
of  punitive  damage.  No  objection  was  interposed  by 
appellant  to  the  giving  of  this  instruction,  and  no  excep- 
tion saved,  and  under  the  familiar  rule  that,  where  the 
vice  in  an  instruction  is  not  pointed  out  to  the  trial 
court  and  proper  exceptions  saved,  in  the  event  the  in- 
struction is  given,  this  court  wiU  not  review  error  pre- 
dieted  upon  the  giving  of  the  same  (Spencer  v.  Gross 
Kelly  &  Co.,  22  N.  M.  433,  163  Pac.  1087;  Tietjen  v. 
McCoy,  24  N.  M.  94,  172  Pac.  1042),  this  question  is  not 
here  for  review. 

[10,11]  The  third  point  urged  is  that  the  court 
erred  in  admitting  in  evidence  Plaintiff's  Exhibit  B,  for 
the  reason  that  it  was  privileged  and  could  not  be  af- 
forded to  prove  malice,  nor  for  any  other  purpose  in  the 
case.    The  exhibit  in  question  is  as  follows : 

[Taken  from  Santa  F6  New  Mexican,  October  11,  1916.] 
"Mr.  Bursum  is  working  this  time  through  one  of  his  tools 
named  Henry  Dreyfus,  his  city  marshal  in  the  town  of  Socor- 
ro, where  they  bulldoze  bill  posters  and  crippled  movie  pro- 
prietors and  threaten  their  livelihood  if  they  dare  to  exhibit 
Democratic  bills  or  slides.  The  city  marshal  is  the  gentleman 
whom  Mr.  Bursum  ran  for  sheriff  in  1911  and  who  was  re- 
pudiated by  the  dear  voters.  Mr.  Bursum,  through  Henry 
Dreyfus  and  through  Hon.  Judge  Amos  Green,  a  Bursum 
Justice  of  the  peace,  through  an  illegal  warrant,  to-day  sought 
to  seize  and  capture  the  person  of  Col.  Bronson  M.  Cutting, 
president  of  the  New  Mexican  Printing  Company,  and  hale  him 
In  chains,  manacles,  fetters,  and  disgrace,  to  Mr.  Bursum's 
Socorro  county  Jail.     The  chains,  however,  failed  to  clank. 

"Sheriff  £mil  James,  of  Socorro  county,  arrived  to-day  at 
noon  and  served  a  warrant  on  Col.  Cutting,  sworn  out  by  Hon. 
Judge  Amos  Bursum  Green,  on  complaint  of  one  Henry  Bur- 
sum Dreyfus,  charging  Col.  Cutting,  who  returned  yesterday 
from  El  Paso,  with  wickedly  libeling  Dreyfus  by  reason  of  a 
statement  printed  in  this  paper  Saturday  to  the  effect  that  'a 
Bursum  henchman  named  Dreyfus,  in  the  days  of  Gov.  Hager- 
man,  tore  down  the  American  flag  in  Socorro  and  stamped  on 
it,*  and  otherwise  desecrated  it.  It  will  be  remembered  that 
the  infamous  incident  of  flag  desecration  in  Socorro  was  one 
of  the  things  used  with  telling  effect  by  Gov.  Hagerman  and 
newspapers  in  the  campaign  which  defeated  Bursum  in 
1911.  Mr.  Bursum,  through  Henry  Dreyfus,  who  thus  claims 
that   he  is   the   'Bursum   henchman   named   Henry   Dreyfus' 
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mentioned,  also  brings  a  civil  suit  for  libel  damages  in  the 
modest  sum  of  $50,000,  papers  in  this  case  being  served  to- 
day on  President  Cutting  and  Secretary  Dorman  of  the  New 
Mexican  Printing  Company." 

The  rule  is  that  evidence  of  the  repetition  of  defama> 
tory  matter  is  competent  to  show  malice.  It  is  thus 
stated  by  Newell  on  Slander  and  Libel  (3d  Ed.)  §  404: 

"Any  other  words  written  or  spoken  by  the  defendant  of 
the  plaintiff,  either  before  or  after  those  sued  on,  or  even 
after  the  commencement  of  the  action,  are  admissible  to  show 
the  animus  of  the  defendant;  and  for  this  purpose  it  makes 
no  difference  whether  the  words  tendered  in  evidence  be 
themselves  actionable  or  not,  or  whether  they  be  addressed  to 
the  same  party  as  the  words  sued  on,  or  to  some  one  else. 
Such  other  words  need  not  be  connected  with  or  refer  to  the 
defamatory  matter  sued  on,  provided  they  in  any  way  tend 
to  show  malice  in  defendant's  mind  at  the  time  of  publica- 
tion." 

See,  also,  Colbert  v.  Journal  Publishing  Co.,  19  N.  M. 
156,  142  Pac.  146. 

Was  the  article  in  question  privileged!  If  so,  it  would 
afford  no  evidence  of  malice  and  was  improperly  ad- 
mitted in  evidence. 


"Every  impartial  and  accurate  report  of  any  proceeding  in 
a  public  law  court  is  privileged."  Newell  on  Slander  and  Libel 
(8d  Ed.)   $  646. 

And  this  is  the  general  rule,  and  applies  to  all  pro- 
ceedings in  any  court  of  justice,  superior  or  inferior, 
whether  of  record  or  not.  While  a  person  may  publish 
a  correct  account  of  the  proceedings  in  a  court  of  justice, 
yet,  if  he  discolors  or  garbles  the  proceedings,  or  adds 
comments  and  insinuations  of  his  own  in  order  to  as- 
perse the  character  of  the  parties  concerned,  it  is  libelous, 
and  not  privileged.  Thomas  v.  Croswell,  7  Johns.  (N. 
Y.)  264,  5  Am.  Dec.  269. 

In  17  R.  C.  L.  p.  346,  it  is  said : 

"Although  a  person  may  publish  a  correct  account  of  the 
proceedings  in  a  court  of  Justice,  if  he  discolors  or  garbles 
the  proceedings,  or  adds  comments  and  Insinuations  of  his 
own  in  order  to  asperse  the  character  of  the  parties  concerned, 
it  is  libelous." 
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In  Newell  on  Slander  and  Libel  (3d  Ed.)  §  647,  many 
eases  will  be  found  illustrating  the  rule. 

I£  Exhibit  B  is  tested  by  the  above  rule,  it  will  be 
found  to  be  clearly  libelous,  hence  not  privileged.  It 
contains  comments  and  insinuations  of  the  publisher 
tending  to  cast  aspersion  upon  the  character  of  Dreyfus, 
outside  the  facts  of  the  judicial  proceedings.  One  ex- 
ample will  suffice.  After  reciting  the  statement  there- 
tofore published  upon  which  the  criminal  charge  was 
based,  it  continued: 

"It  wiU  be  remembered  that  the  Infamous  incident  of  flag 
desecration  was  one  of  the  things  used  with  telling  effect  by 
Gov.  Hagerman  and  newspapers  in  the  campaign  which  de- 
feated Bursum  in  1911.  Mr.  Bursum»  through  Henry  Dreyfus, 
who  thus  claims  that  he  is  the  *Burshum  henchman  named 
Henry  Dreyfus*  mentioned,  also  brings  a  civil  suit.*' 

See,  also,  25  Cyc.  406-409. 

We  do  not  understand  appellant  to  contend  that  sec- 
tions 1730  and  1732,  Code- 1915,  make  this  publication 
privileged.  Those  sections  relate  only  to  criminal  libel, 
and  can  have  no  application  to  this  case. 

We  conclude  that  the  court  properly  permitted  the 
second  publication  to  go  to  the  jury  for  the  purpose  of 
proving  express  malice. 

[12,13]  It  is  next  urged  that  the  court  erred  in 
permitting  Appellee 's  Exhibit  B  to  go  to  the  jury  with- 
out limiting  its  scope  or  cautioning  the  jury  not  to  allow 
damages  for  such  publication.  There  are  two  reasons 
why  this  alleged  error  cannot  be  considered:  First, 
appellant  did  not  ask  the  court  to  so  instruct  the  jury, 
hence  cannot  complain  of  its  failure  in  that  regard 
(State  V.  Eaker,  17  N.  M.  479,  131  Pac.  489;  State  v. 
Johnson,  21  N.  M.  433, 155  Pac.  721) ;  second,  the  failure 
of  the  court  to  so  instruct  was  not  assigned  as  error, 
and  it  is  well  settled  that  an  appellant  in  a  civil  case  can- 
not urge  upon  the  court  for  consideration  a  question  not 
raised  in  his  assignments  of  error. 
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[14]  The  fifth  point  is  predicted  upon  the  action  of 
the  court  in  permitting  counsel  for  appellee  on  cross- 
examination  to  inquire  into  the  political  affiliations  of 
certain  witnesses  for  the  appellant.  Appellant  placed 
upon  the  stand  certain  witnesses,  for  the  purpose  of 
showing  that  rumors  were  circulated  in  Socorro  in  1906 
and  in  1911  to  the  effect  that  appellee  had  desecrated 
the  flag,  and  such  witnesses  were  asked  as  to  whether 
they  believed  the  rumors  to  be  true.  This  was  admitted 
by  the  trial  judge  for  the  purpose  of  mitigating  the  dam- 
ages by  showing  the  good  faith  of  appellant.  Some  of 
the  witnesses  were  asked  as  to  their  political  affiliations 
at  that  time.  The  evidence  in  the  case  showed  that  in 
1906  there  was  a  heated  political  controversy  on  between 
Gov.  Hagerman  and  H.  0.  Bursum,  one  of  the  leading 
Republicans  of  the  state.  Dreyfus  was  city  marshal  for 
many  years,  under  appointment  of  Mr.  Bursum,  who  was 
mayor  of  Socorro.  In  1911  Mr.  Bursum  was  a  candidate 
on  the  Republican  ticket  for  Governor,  and  Mr.  Dreyfus 
was  a  candidate  for  sheriff  of  Socorro  county  on  the 
same  ticket.  The  flag  incident  was  used  for  the  purpose 
of  discrediting  both  Bursum  and  Dreyfus  with  the  voters 
of  the  state  and  Socorro  county.  These  witnesses  testi- 
fied that  they  heard  rumors  of  the  incident  in  1911  and 
theretofore,  and  believed  them  to  be  true.  The  court 
permitted  the  inquiry  and  cross-examination  as  to  their 
political  affiliations  for  the  purpose  of  showing  bias  and 
prejudice,  in  order  that  the  jury  might  determine  what, 
if  any  influence  upon  their  testimony  their  political  pre- 
judice might  have.  Appellant  cites  but  one  case  in  sup- 
port of  its  contention,  viz.  Laidlaw  v.  Sage,  158  N.  Y. 
73,  52  N.  E.  679,  44  L.  R.  A.  216,  which  was  a  case  where, 
in  a  personal  injury  suit,  counsel  for  plaintiff  on  cross- 
examination  attempted  to  show  that  defendant  had  not 
shown  proper  sympathy  or  paid  proper  attention  to  the 
plaintiff  after  he  was  injured.  The  court  held  that  such 
evidence  was  improper.  That  ease  affords  no  support 
for  the  present  contention. 

Familiar  principles  will  disclose  that  the  evidence  was 
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properly  admitted.     In  Jones  on  Evidence,  §  821,  vol.  5, 
p.  117,  the  author  says : 

"All  matters  that  may  modify,  explain,  contradict,  rebut,  .or 
make  clearer  the  facts  testified  to  in  chief  by  the  witness  may 
be  gone  into  on  cross-examination." 

And  further,  at  section  826,  vol.  5,  p.  128,  the  same 
author  says : 

"For  the  purpose  of  testing  the  credibility  of  a  witness,  it 
is  permissible  to  investigate  the  situation  of  the  witness  with 
respect  to  the  parties  and  to  the  subject  of  litigation,  his  in- 
terest, his  motives,  inclinations,  and  prejudices,  his  means  of 
obtaining  a  correct  and  certain  knowledge  of  the  facts  to 
which  he  bears  testimony,"  etc. 

The  jury  had  a  right  to  know  whether  the  witnesses  in 
question  were  affiliated  with,  and  in  some  cases  active 
in  behalf  of,  the  party  which  made  use  of  the  truth  of  the 
charge  against  Dreyfus  to  encompass  his  defeat,  and  like- 
wise the  defeat  of  the  man  who  had  appointed  him  to  the 
office  of  city  marshal,  and  to  weigh  such  fact  in  deter- 
mining whether  they  were  unprejudiced  and  unbiased  in 
the  present  controversy.  Of  course,  the  fact  that  whether 
a  witness  is  a  member  of  one  political  party  or  the  other 
ordinarily  would  have  no  effect  upon  his  testimony  or 
the  weight  to  which  it  would  be  entitled.  But  in  a  case 
directly  growing  out  of  a  political  controversy,  where 
the  witnesses  on  either  side  may  be  more  or  less  in- 
fluenced by  their  political  affiliations,  and  where,  as  here, 
the  witness  might  be  inclined  to  believe  or  disbelieve 
rumors  or  form  opinions  as  to  the  truth  of  a  given  matter, 
one  way  favorable  to  his  party,  and  the  other  contrary 
to  its  inteifest,  why  should  not  the  political  affiliations  of 
the  witness  be  laid  before  the  jury  along  with  all  the 
other  facts,  so  that  the  jury  will  be  in  a  position  to  de- 
termine what,  if  any,  influence,  upon  the  testimony  of 
the  witness  his  political  affiliations  might  havef  It  is 
clearly  competent  on  cross-examination  to  show  the  re- 
lationship existing  between  the  witness  and  the  parties 
to  the  case,  the  friendship  or  enmity  existing  between  the 
witness  and  the  parties,  and  any  other  fact  that  will 
enable  the  jury  to  determine  whether  the  witness  has  any 
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motive  for  suppressing  or  discoloring  the  truth.  Hence 
no  error  was  committed  by  the  trial  court  in  permitting 
the  inquiry. 

Our  holding  that  there  was  evidence  of  express  malice 
disposes  of  appellant's  seventh  point.  Under  this  point 
it  is  argued  that  the  court  should  have  instructed  the 
jury  that  the  elements  of  exemplary  damages  could  not 
enter  into  their  verdict.  The  court  properly  refused  to 
so  instruct  the  jury. 

Dreyfus,  as  a  witness,  testified  as  follows : 

'*I  don't  remember  that  any  person  at  that  time  asked  me 
anything  in  regard  to  the  flag;  I  didn't  think  about  the  flag 
until  1911,  when  the  paper,  not  the  New  Mexican,  but  the 
Journal,  had  my  picture  and  Mr.  Bursum  behind  me.  When 
I  was  painted  by  the  paper  there,  that  I  was  the  man  that  had 
the  flag,  and  Mr.  Bursum  right  behind  me,  saying  I  was  his 
man — I  was  running  as  a  candidate  for  sheriff — ^I  made  a 
protest:  I  sent  one  to  the  New  Mexican  and  one  to  the  Journal 
denying  this." 

[15]  Attorney  for  appellant  objected  and  moved 
to  strike  out  the  answer  and  take  it  from  the  jury  ^'as 
no  foundation  has  been  laid  for  his  testimony."  The 
trial  court,  in  ruling  on  the  objection,  said: 

"He  certainly  can't  be  denied  the  right  to  show  his  protest 
and  his  denials,  when  you  have  shown  by  your  witnesses  that 
they  had  never  heard  of  his  denials.  It  doesn't  come  within 
the  rule  of  a  certain  communication — ^the  act  merely.  I  will 
overrule  the  objection.     Go  ahead;  save  your  exception." 

Appellant  here  argues  that  no  foundation  for  this 
testimony  was  laid,  because  the  witness  did  not  show 
that  he  had  deposited  the  notice  in  the  United  States 
post  office,  properly  stamped  and  addressed,  and  in  sup- 
port of  this  condition  it  cites  the  case  of  Feder  Silberger 
Co.  V.  McNeil,  18  N.  M.  44,  133  Pac.  975,  in  which  case 
it  was  held  that  there  was  a  failure  of  proof  of  demand 
upon  the  defendant  for  the  return  of  the  sample  deliv- 
ered into  his  eiis'cdy  for  the  reason  that  it  did  not  appear 
from  the  evidence  that  the  letter  containing  the  demand 
had  been  addressed,  stamped  ,and  deposited  in  a  proper 
place  for  the  receipt  of  mail,  and  that  the  presumption 
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of  mail  being  received  when  it  is  properly  addressed, 
mailed,  stamped,  and  deposited  in  a  post  office  or  post 
office  box  could  not  arise  from  the  testimony  that  the  let- 
ter had  been '  ^  mailed. ' ' 

From  the  statement  made  by  the  trial  judge  in  ruling 
upon  the  objection  it  is  clear  that  he  did  not  have  in 
mind  the  objection  which  appellant  here  urges.  In  ob- 
jecting to  the  admissibility  of  evidence,  it  is  the  duty  of 
counsel  to  advise  the  court  specifically  of  the  ground 
of  objection,  so  that  the  court  can  intelligently  rule 
thereon,  and  in  order  to  enable  counsel  to  obviate  the 
objection  if  possible.  In  9  Ency.  of  Evidence,  p.  79,  it 
is  said: 

"Thus  the  general  objection  that  evidence  is  'incompetent, 
irrelevant,  and  immaterial,'  or  that  a  sufficient  foundation  has 
not  been  laid  for  its  admission,  is  too  greneral." 

In  the  case  of  Tanderup  v.  Hansen,  8  S.  D.  375,  66 
N.  W.  1073,  the  court  said : 

"The  objection  'that  the  proper  foundation  had  not  been 
laid'  was  too  general  to  be  available  to  the  appellant  in  this 
court.  The  specific  objection  that  it  had  not  been  shown 
that  the  witness  could  give  the  substance  of  all  the  testimony 
of  the  deceased  witness,  both  on  the  direct  and  cross  exami- 
nation, should  have  been  made,  in  order  to  have  called  the 
attention  of  the  court  and  opposing  counsel  to  the  particular 
point  of  the  objection." 

See  also,  to  the  same  effect,  Clark  v.  Conway,  23  Mo. 
438;  Walker  v.  HoeflPner,  54  Mo.  App.  554;  People  v. 
Conklin,  111  Cal.  616,  44  Pac.  314. 

Had  appellant  called  the  attention  of  the  court  to  the 
specific  point  which  he  now  makes,  and  the  notice  had  in 
fact  been  sent  by  mail,  in  the  absence  of  proper  pre- 
liminary proof,  undoubtedly  he  court  would  have  sus- 
tained the  objection.  For  the  above  reason  this  objec- 
tion will  not  be  here  considered.  But,  aside  from  this, 
the  witness  later  testified  that  a  response  to  the  notice 
was  published  in  appellant's  newspaper.  A  part  of  the 
witness'  testimony  in  this  regard  was  stricken  by  the 
court  upon  motion  of  appellant,  but  to  the  following 
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testimony  appellant  made  no  objections,  and  it  is  in  the 
record: 

"A.     It  was  the  paper. 

"Q.     Did  you  see  the  paper?    A.    Yes,  sir. 

*'Q.     Where  is  the  paper?    A.    I  don't  know." 

This  possibly  cured  the  error,  but  it  is  not  necessary 
to  pass  upon  this  question.  » 

[10]  Appellant  placed  upon  the  stand  Bx-Qoy.  H. 
J.  Hagerman  and  other  witnesses,  who  testified  that  Gov. 
Hagerman  in  1906  was  holding  a  hearing  in  Socorro,  and 
that  certain  men  came  into  the  room  where  the  hearing 
was  being  held,  carrying  a  flag  with  a  broken  staff  and 
badly  mussed  up,  and  presented  the  flag  to  Gov.  Hager- 
man. This  was  the  flag  which  it  was  charged  Dreyfus 
had  desecrated.  Mr.  Hagerman  and  other  witnesses  testi- 
fied to  rumors  to  the  effect  that  Dreyfus  had  desecrated 
the  flag.  By  rebuttal  evidence  appellee  sought  to  show 
that  the  men  who  brought  the  flag  to  Gk)v.  Hagerman 
were  intoxicated.  Appellant  argues  that  this  evidence 
was  inadmissible,  but  there  is  no  merit  in  this  conten- 
tion the  story  apparently  originated  from  these  men,  and 
as  appellant  had  gone  fully  into  the  facts  of  the  pre- 
sentation of  the  flag  to  Gov.  Hagerman,  it  was  compe- 
tent for  appellee  to  show  that  the  men  were  intoxicated 
at  the  time. 

[17]  Lastly  it  is  urged  that  the  court  erred  in  not 
setting  aside  the  verdict  upon  the  affidavit  showing  con- 
tained in  the  motion  for  a  new  trial  as  to  the  misconduct 
of  counsel,  for  the  reason  that  such  misconduct  went  to 
the  proposition  that  it  did  not  have  a  fair  trial.  An  affi- 
davit made  by  one  witness  and  filed  with  the  motion 
stated  positively  that  during  the  cross-examination  of 
appellee  his  counsel  signaled  to  him,  by  putting  one  hand 
to  his  face  when  he  desired  a  negative  answer  and  the 
other  when  he  desired  an  affirmative  answer,  and  by  rais- 
ing both  hands  when  he  desired  a  noncommittal  answer. 
The  affidavits  of  four  other  witnesses  were  filed,  but 
these  were  not  so  direct  and  positive  and  afforded  but 
very  slight  evidence  to  the  charge  made. 
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Upon  the  trial  the  matter  had  been  called  to  the  at- 
tention of  the  court,  and  counsel  for  appellee  vehemently 
denied  the  charge.  Nothing  further  was  done  as  to  the 
matter  during  the  trial.  The  court  denied  the  motion 
for  a  new  trial,  without  any  statement  as  to  the  alleged 
misconduct,  but  by  the  denial  of  the  motion  evidently 
found  that  such  misconduct  did  not  occur.  In  14  Bncy. 
of  P.  &  P.  p.  930,  it  is  said : 

"Gen-erally  the  motion  for  a  new  trial  Is  addressed  to  the 
discretion  of  the  court,  except  where  a  party  Is  entitled  to  a 
new  trial  as  a  matter  of  right.  The  trial  court,  having  seen 
and  heard  all  that  takes  place  on  the  trial,  and  having  better 
opportunities  for  the  ascertainment  of  the  merits  of  the  case. 
Is  allowed  a  wide  latitude  of  discernment  in  determining  mo- 
tions for  new  trial,  and  appellate  courts  are  reluctant  to  inter- 
fere unless  it  clearly  appears  that  such  discretion  has  been 
abused." 

The  trial  court  probably  did  not  doubt  the  good  faith 
and  honest  belief  of  the  witnesses  who  testified  to  the 
supposed  signaling  by  the  attorney  to  the  witness^  but 
concluded  from  his  own  observations  that  such  did  not 
occur.  He  was  in  a  position  to  see  and  know  what  was 
taking  place,  and,  as  lawyers  well  know,  very  little  es- 
capes the  notice  of  the  astute  judge. 

But,  aside  from  this,  it  would  be  an  anomalous  prac- 
tice indeed  that  would  cast  upon  a  party  to  a  suit  the  bur- 
den of  proving  or  disproving  some  fact  that  occured, 
or  is  alleged  to  have  occured,  in  the  presence  of  the  judge 
upon  the  trial  case,  and  about  which  the  judge  may  have 
personal  knowledge.  What  occurs  upon  the  trial  of  a 
cause,  in  the  presense  of  the  judge,  is  within  the  know- 
ledge of  the  judge,  and  must  be  recited  in  the  bill  of  ex- 
ceptions, and  cannot  be  made  a  part  of  the  record  by 
ex  parte  affidavits. 

In  the  case  of  Peyton  v.  Village  of  Morgan  Patk,  172 
III.  102,  49  N.  E.  1003,  the  court  said : 

"What  is  done  by  the  Judge  or  what  occurs  in  his  presence 
Is  within  his  knowledge  and  must  be  recited  over  his  certifl- 
cate,  and  cannot  be  made  a  part  of  the  record  by  ex  parte 
affidavits." 
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In  this  case,  on  motion  for  new  trial^  the  unsuccessful 
party  attempted  to  show  certain  action  by  the  judge  in 
endeavoring  to  ascertain  whether  the  jury  had  agreed. 

In  the  case  of  Mayes  v.  People,  106  111.  306,  46  Am. 
Rep.  698,  it  was  attempted  to  be  shown  by  afi&davit  that 
the  state's  attorney  had  made  certain  unwarranted  state- 
ments of  fact  in  his  closing  argument.     The  court  said : 

"This  is  not  shown  by  proper  recitals  in  the  bill  of  ex- 
ceptions, as  it  should  be  if  it  is  to  be  considered  by  us,  but  ap- 
pears only  in  an  ex  parte  affidavit  of  the  prisoner,  made  and 
presented  in  support  of  the  motion  for  a  new  trial.  If  the  fact 
occured,  it  is  to  be  presumed  the  Judge  knew  it,  and  there  w«u 
no  need  of  an  affidavit  to  bring  it  to  his  attention/^ 

In  the  case  of  Kelly  v.  C.  R.  I.  &  P.  R.  Co.,  175  III. 
App.  196,  the  court  said: 

"What  is  done  by  the  trial  Judge  and  what  occurs  in  open 
court  in  his  presence  is  within  his  knowledge  and  must  be 
recited  in  the  bill  of  exceptions  vouched  for  by  his  certificate, 
and.  cannot  be  made  a  part  of  the  record  by  ex  parte  affi- 
davits. If  such  a  practice  should  be  tolerated,  then  on  a 
motion  for  a  new  trial  affidavits  might  be  filed  to  show  what 
rulings  the  court  made  upon  the  evidence  and  upon  the  in- 
structions. If  a  trial  Judge  does  not  remember  what  oc- 
curred, he  may  refresh  his  recollection  by  examining  the 
utenographer's  notes,  by  recalling  witnesses  or  Jurors,  or  he 
may  receive  affidavits,  but,  when  his  recollection  has  been 
refreshed,  It  is  he  who  must  certify  to  the  fact,  and  such 
fact  can  only  be  reviewed  upon  his  certificate  slb  to  what 
occurred.  Indeed,  if  after  the  filing  of  such  an  affidavit  for 
a  new  trial  the  court  denies  the  motion,  it  will  be  presumed 
in  support  of  the  action  of  the  court  that  the  presiding  Judge, 
of  his  own  knowledge,  knew  that  the  statements  in  the  affi- 
davits of  what  occurred  in  open  court  were  untrue.' 


•t 


Other  authorities  to  the  same  effect  will  be  found  cited 
in  the  cases  referred  to.  In  the  case  of  State  v.  Balles, 
24  N.  M.  16,  172  Pac.  196,  appellant  attached  to  his 
motion  for  a  new  trial  certain  affidavits  tending  to  show 
certain  improper  remarks  by  the  trial  judge  to  certain 
of  the  jurors  who  sat  in  a  former  case,  tried  at  the  same 
term,  for  their  failure  in  that  case  to  find  the  defendant 
guilty.      We  said : 

"The  statement  is  in  no  manner  authenticated  as  the  re- 
cord   in    this    case;    it    is    simply    contained    in    appellant's 
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motion  for  a  new  trial.  We  have  no  way  of  aBcertaininflr 
whether  it  is  true  or  not.  It  should  have  been  settled  as  a 
part  of  the  bill  of  exceptions." 

As  this  question  is  not  here  for  consideration,  nothing 
further  need  be  said. 

Finding  no  error  in  the  record,  the  judgment  will  be 
afiSrmed;  and  it  is  so  ordered. 

Parker,  C.  J.,  and  Raynolds,  J.,  concur. 


PANKEY  V.  ORTIZ  ET  AL. 

[No.  2146,  Jan.  14,  1921.] 
SYLLABUS  BY  THE  COURT. 

1.  In  a  suit  to  quiet  title,  where  the  complaint  alleges  the 
defendants  are  in  possession  of  the  land  title  to  which  is 
sought  to  be  quieted,  that  they  are  cultivating  it  and  have 
fenced  it,  and  the  answer  sets  up  title,  possession,  and  the 
right  to  possession  in  the  defendants,  the  plaintiff  has  a  plain, 
adequate,  and  complete  remedy  at  law  in  ejectment,  and  the 
suit  to  quiet  title  cannot  be  maintained.  P.  585 

2.  In  a  suit  to  quiet  title,  where  the  complaint  alleges 
defendants  are  in  possession  of  the  land  title  to  which  is 
sought  to  be  quieted,  that  they  are  cultivating  it  and  have 
fenced  it,  and  the  answer  sets  up  title,  possession,  and  the 
right  to  possession  in  the  defendants,  they,  the  defendants, 
have  a  constitutional  right  to  trial  by  jury,  and  the  court  is 
without  jurisdiction  to  try  the  case  as  a  suit  in  equity.        P.  586 

3.  A  court  of  equity  cannot,  under  its  general  powers,  take 
jurisdiction  in  a  suit  to  quiet  title  brought  by  one  plaintiff 
against  numerous  defendants  to  prevent  multiplicity  of  suits, 
when  the  defendants  have  nothing  in  common  except  their 
source  of  color  of  title,  and  each  defendant  has  a  distinct,  dif- 
ferent, and  separate  defense.  P.  590 

4.  Where  plaintiffs  in  a  partition  suit,  or  a  suit  to  quiet 
title,  have  knowledge  or  the  means  of  knowledge  as  to  per- 
sons in  actual  adverse  possession  of  the  lands  to  be  parti- 
tioned, or  the  title  to  which  is  sought  to  be  quieted,  such 
persons  cannot  be  bound  by  a  decree  in  the  partition  suit  or 
suit  to  quiet  title  by  service  by  publication  under  the  name  of 
"unknown  owners."  They  are  entitled  to  personal  service  un- 
der such  circumstances.  Priest  et  al.  v.  Las  Vegas,  16  N.  M. 
692,  120  Pac.  894,  and  La  Cueva  Ranch  Co.  v.  Rodriguez,  17 
N.    M.    266,    134    Pac.    228,    followed.  P.   593 

Appeal  from  District  Court,  Santa  Fe  County;  Ab- 
bott, Judge. 
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Suit  by  Benjamin  P.  Pankey  against  Antonio  Ortiz 
and  others.  Decree  for  plaintiff,  and  defendants  ap- 
peal.   Keversed. 

Frank  W.  CLANcr,  of  Santa  Fe,  for  appellants. 
The  court  was  without  jurisdiction  to  try  this  case 
as  it  did. 

Security  Co.  v.  Bank,  164  Pac.  829,  830 ;  Ely  v.  N.  M. 
&  Ariz.  R.  R.  Co.  129  U.  S.,  291 ;  Holland  v.  Challen,  110 
U.  S.  15,  25 ;  Scott  V.  Neely,  140  U.  S.,  106,  115 ;  Frost 
V.  Spitley,  121  U.  S.,  552-557 ;  Whitehead  ve  Shattuck, 
138  U.  S.,  146,  150,  et  seq. ;  More  v.  Steinbach,  127  U. 
S.,  70;  Donahue  v.  Meister,  88  Cal.,  121,  22  Am.  St. 
283 ;  Hammer  v.  Mining  Co.,  130  U.  S.,  291,  295,  6. 

That  any  such  substituted  service  of  process  by 
publication  must  be  made  in  strict  compliance  with  the 
statute  authorizing  it,  is  shown  by  the  following  au- 
thorities : 

Allen  V.  Smith,  25  Ark.  495;  Guise  v.  Early,  72  la. 
285 ;  Ware  v.  Easton,  46  Minn.  180 ;  Kirkland  v.  Ex- 
press Co.,  57  Miss.  316,  319;  Read  v.  Gregory,  46 
Miss.,  740,  742 ;  State  v.  Staley,  76  Mo.,  158 ;  Davis  v. 
Montgomery,  205  Mo.  158;  Piser  v.  Lockwood,  30 
Hun.,  6;  Denning  v.  Corwin,  11  Wend.,  681,  654; 
Sanford  v.  White,  56,  N.  Y.,  359-362;  HoUingsworth 
V.  Barbour,  4  Peters,  466,  472;  Bloom  v.  Burdick,  1 
Hill,  130,  141-2 ;  Webster  v.  Reid,  11  How.  460 ;  32  Cyc. 
467. 

The  supreme  court  of  the  United  States  has  distinct- 
ly held,  while  announcing  the  general  rule  against  re- 
peated litigation  between  the  same  parties  in  regard 
to  the  same  subject  of  controversy,  that  there  is  an  ad- 
mitted exception  in  cases  where,  by  reason  of  some- 
thing done  by  the  sucessful  party  to  a  suit,  there  was 
in  fact  no  adversary  trial  or  decision  of  the  «ase,  as 
where  the  unsucessful  party  has  been  prevented  from 
exhibiting  fully  his  case  by  fraud  or  deception  prac- 
ticed on  him  by  his  opponent,  as  by  keeping  him  away 
from  court,  a  false  promise  or  a  compromise  or  where 
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a  defendant  never  had  knowledge  of  the  suit,  being  kept 
in  ignorance  by  the  acts  of  plaintiff,  and  that  under 
such  circumstances  a  new  suit  may  be  sustained  to  annul 
the  former  judgment. 

U.  S.  V.  Throckmorton,  98  U.  S.  61,  65-6. 

Thompson  v.  Whitman,  18  Wallace,  457,  466  to  469 ; 
Webster  v.  Reid,  11  How.  437,  459-460 ;  Pacific  R.  R. 
V.  M.  P.  Ry,  111  U.  S.,  505,  520. 

Partition  decree  is  a  mulity  as  to  appellants. 

Rodriguez  v.  Ranch  Co.  17  N.  M.  246. 

The  court  has  asked  council  in  this  case  to  submit 
briefs  upon  question  formulated  as  follows : 

"Do  the  courts  in  this  state,  under  their  g^eneral  equity 
jurisdiction,  acquire  Jurisdiction  to  hear  a  cause  on  the  equity 
side  of  the  court,  upon  the  principle  that  equity  wiU  take 
Jurisdiction  to  prevent  a  multiplicity  of  suits,  where  there 
is  one  plaintiff  who  brings  a  suit  against  many  defendants 
claiming  title  to  a  certain  piece  of  real  estate  in  which  all  of 
the  parties  defendant  are  concerned,  and  in  which  each  de- 
fendant claims  the  origin  of  his  right  through  a  source  com- 
mon to  each  of  his  co-defendants,  although  each  defendant 
claims  a  separate  and  distincft  portion  of  the  real  estate  so 
claimed  by  the  plaintiff?** 

The  answer  should  be  in  the  negative. 

Waddingham  v.  Robledo,  6  N.  M.  347,  376-379 ;  Pom- 
eroy  Eq.  Jur.  Sec.  245,  268,  269,  251  1-2 ;  Illinois  Steel 
Co.  V.  SchFoeder,  133  Wis.  561,  126  Am.  S.  R.  977 ;  Hale 
V.  Allison,  188  U.  S.  56,  78 ;  Tribbette  v.  111.  C.  R.  Co. 
19  L.  R.  A.  660;  10  R.  C.  L.  282-287;  14  L.  R.  A.  (N.  S.) 
239. 

Catron  &  Catron,  of  Santa  Fe,  for  appellee. 

The  pleadings  exhibit  a  suit  to  quiet  title,  of  which 
the  trial  court  had  jurisdiction. 

Section  4388,    Code  1915. 

Opposing  council  is  correct  in  his  assertion  that  if 
this  is  an  action  in  ejectment  that  defendants  are  clearly 
entitled  to  a  jury  trial,  but  it  is  equally  true  that  if 
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the  suit  is  simply  a  suit  to  quiet  title  then  the  defendants 
are  not  entitled  to  a  jury  trial. 

Sec.  4394,  a  portion  of  the  Act  relating  to  suits  to 
quiet  title  provides: 

"The  action  contemplated  by  this  article  shall  be  conducted 
as  other  actions,  by  equitable  proceedings  under  the  rules  of 
chancery." 

We  deem  it  unnecessary  to  discuss  the  authorities 
cited  by  appellant  on  page  23  of  his  brief,  all  of  which 
are  cited,  as  we  take  it^  for  the  purpose  of  showing  that 
where  the  defendant  is  in  possession  of  real  estate  and  a 
suit  is  brought  involving  the  right  of  possession^  that  the 
defendant  is  entitled  to  a  jury  trial.  The  principles 
established  by  these  authorities  go  to  the  following  ex- 
tent and  no  further :  First,  that  if  the  nature  of  the  ac- 
tion is  to  obtain  possession  of  real  estate  which  i£i  being 
possessed  and  held  by  the  defendants,  the  only  remedy 
is  ejectment  and  the  right  of  jury  trial  exists  as  eject- 
ment is  a  common  law  action.  Second,  that  if  a  person 
brings  a  suit  to  quiet  title  luider  the  feneral  equity  prac- 
tice independent  of  statute,  then  he  must  allege  and 
prove  both  title  and  possession,  otherwise  his  bill  will 
be  dismissed,  and  Third,  that  where  there  is  a  statutory 
action  of  suit  to  quiet  title  independent  of  the  general 
equity  suit  to  quiet  title  or  remove  cloud  from  title, 
that  the  foregoing  rules  do  not  apply  and  the  trial  in 
the  statutory  suit  to  quiet  title  is  conducted  in  the  man- 
ner prescribed  by  the  statute. 

Inasmuch  as  the  case  of  Stanton  vs.  Catron,  8  N.  M. 
355-368,  has  clearly  passed  upon  the  statute  in  question 
as  well  as  construed  many  of  the  authorities  cited  by 
appellant  we  will  content  ourselves  by  citing  the  court  to 
the  foregoing  decision.  Before  entering  upon  a  discus- 
sion of  the  foregoing  case,  however,-  we  wish  to  call  at- 
tention to  the  fact  that  See.  4387  is  identical  with  Sec. 
2214  of  the  1884  Codification;  Sec.  4388  of  the  1915 
Codification  is  the  same  as  Sec.  2215  of  the  1884  Codifi- 
cation and  Sec.  4394  of  the  1915  Codification  is  the  same 
as  Sec.  2217  of  the  1884  Codification. 
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On  pa^  368  Id.  in  speaking  of  Sec.  2214  the  Supreme 
Court  of  New  Mexico  said : 

"Under  this  section  any  person  havinsr  or  claimingr  any  in- 
terest in  real  property,  whether  in  or  out  of  possession,  may 
bring  his  biU  to  determine  and  quiet  the  title  against  any  per- 
son claiming  title  thereto.  Under  the  general  equity  practice, 
a  bill  to  quiet  the  title  to  real  estate  could  not  be  entertained 
independently  of  the  statute,  except  upon  the  allegation  and 
proof  of  both  title  and  possession  in  the  plaintiff." 

Suit  to  quiet  title  may  be  brought  by  one  not  in  pos- 
session. 

Ely  V.  U.  S.  129,  U.  S.  291. 

In  addition  to  the  authorities  herein  above  cited,  we 
cite  the  court  to  the  following  decisions  which  discuss 
and  pass  upon  the  doctrines  announced  in  the  case  of 
Ely  vs.  N.  M.  and  Ariz.  Ky.  Co.,  129  U.  S.  291 : 

Parleys  Park  Mining  Co.  vs.  Kerr,  130  U.  S.  260 ;  Un- 
ion Milling  &  Mining  Co.  vs.  Warren,  82  Fed.  521 ;  Cam- 
eron! vs.  United  States,  148  U.  S.  305 ;  Wall  vs  Magnes, 
17  Colo.  479 ;  Anter  vs.  Conlon,  22  Colo.  150 ;  Zumwalt 
vs.  Madden,  23  Ore.  125;  Olassman  vs.  O'Donnell,  6 
Utah  451 ;  Watron  vs.  Slever,  21  Wash.  S.  Rep.  621 ; 
Ruff  vs.  Simmons,  65  Cal.  227 ;  Stathen  vs.  Durey,  11 
Pac.  606 ;  Hesser  vs.  Miller,  19  Pac.  375 ;  Railroad  Co.  vs. 
Oyler,  60  Ind.  269 ;  Triltipo  vs.  Morgan,  99  Ind.  269. 

As  to  the  right  to  a  trial  by  jury  see : 

Article  11,  Sec.  12,  State  Const. ;  18  Stats.  Large,  27 ; 
Territorial  Organic  Act,  Sec.  10 ;  Walker  v.  So.  Pac.  R. 
Co.  165  U.  S.  592 ;  Whitehead  vs.  Shattuck,  138  U.  S. 
146. 

The  trial  court  had  equity  jurisdiction  of  this  case  to 
prevent  a  multiplicity  of  suits. 

1  Pom.  Eq.  Jur.  (4th  Ed.)  Sections  243  to  275. 

REPLY  BRIEF   OF   APPELI^NTS. 

Appellee's  counsel  argue  at  some  length  that  there  is 
no  constitutional  guarantee  of  the  preservation  of  the 
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right  of  trial  by  jury  applicable  to  this  case  because 
our  state  constitution,  containing  such  a  provision,  be- 
came effective  only  upon  our  admission  to  statehood, 
which  was  in  1912,  while  this  suit  was  begun  in  1909,  at 
which  time  no  such  constitutional  provision  was  in  force 
in  New  Mexico. 

This  is  suiprising  in  view  of  section  1891  of  the  U. 
S.  Revised  Statutes,  and  of  the  decision  of  our  supreme 
court  in  the  case  of  Territory  vs.  Ortiz,  8  N.  M.  154, 157. 

It  seems  unnecessary  to  say  more,  but  the  attention  of 
the  court  is  invited  to  Savings  &  Loan  Ass'n.  vs.  Alturas 
County  65  Fed.  677,  681. 

The  object  of  the  common  law  action  of  ejectment  was 
to  obtain  an  adjudication  of  this  question  of  the  right  of 
possession  as  will  be  seen  by  reference  to  the  statement 
on  page  13  Volume  15  of  Cyc,  and  by  reference  to  our 
statute  on  the  subject  of  ejectment  it  will  be  seen  that 
our  statutory  action  of  ejectment  is  for  that  very  pur- 
pose. It  is  a  mere  juggling  with  words  to  say  that  a  suit 
under  section  4388  of  the  Codification  is  a  mere  suit  to 
quiet  title  and  not  to  determine  the  right  of  possession  to 
the  real  estate  involved  because  the  necessary  conse- 
quence of  the  judgment  in  such  a  suit  is  to  determine  the 
right  of  possession,  and  that  being  so,  in  any  case  where 
the  defendant  is  in  actual  possession  as  the  pleadings 
and  evidence  show  in  the  present  case,  the  constitutional 
guarantee  as  to  the  preservation  of  the  right  of  trial 
by  jury  is  clearly  applicable.  The  legislature  of  Califor- 
nia in  enacting  a  statute  similar  to  ours  distinctly  rec- 
ognized this  fact  and  added  a  provision  that  if  plaintiff 
prevailed  he  might  have  a  right  for  the  possession  of  the 
premises  against  the  defendant,  but  the  courts  distinctly 
recognize  the  right  to  a  jury  trial  if  the  defendant's 
claim  supports  any  issue  which  should  be  tried  by  a  jury. 

Landregan  v.  Peppin,  29  Pac.  771,  772;  People  v. 
Center,  6  Pac.  481,  487;  2  Pomeroy's  Eq.  Rem.  743. 

OPINION  OF  THE  COURT. 

Baynolds,  J.    This  is  a  suit  in  equity  begun  May  1, 
1909,  by  the  plaintiff,  Pankey,  to  quiet  title  and  to  ob- 
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tain  an  injunction  against  the  defendants  restraining 
them  from  trespassing  on  a  tra^ct  of  land  known  as  the 
Cadillal,  alleged  to  be  within  the  Eaton  or  San  Cristo- 
bal grant,  of  which  plaintiff  claims  to  be  the  owner. 

The  complaint  sets  up  that  the  defendants  during  the 
year  1908  erected  a  fence  upon  the  Gadillal  tract  and  are 
now  cultivating  the  soil  of  the  said  tract  without  permis- 
sion of  the  plaintiff  and  are  preventing  the  plaintiff  from 
farming  the  same,  that  defendants  intend  to  continue 
cultivating  the  soil  of  said  tract  and  to  keep  the  plaintiff 
out  of  possession  of  his  said  farming  land,  and  prays  that 
defendants  be  enjoined  and  that  the  tit\e  be  quieted  in 
plaintiff.  A  temporary  injunction  was  issued  but  was 
afterwards  dissolved  upon  motion  of  defendants  support- 
ed by  affidavits.  Thereafter  a  demurrer  to  the  com- 
plaint was  filed  which  raises  the  jurisdictional  question 
that  the  complaint  does  not  show  that  plaintiff  or  any 
one  under  whom  he  claimed  has  had  possession  of  the 
lands  within  the  Cadillal  traet,  but  does  show  that  defen- 
dants are  in  actual  possession  of  the  land,  and  that  the 
plaintiff  is  not  entitled  to  any  equitable  relief  until  he 
establishes  his  title  by  an  action  at  law:  The  demurrer 
was  overruled  by  the  court,  and  the  action  is  assigned 
as  error. 

The  defendants  then  filed  an  answer  alleging  that  the 
Cadillal  tract  is  outside  the  lands  of  the  Eaton  grant, 
lying  to  the  west  thereof,  and  avers  that  the  fence  men- 
tioned in  the  complaint  was  not  erected  in  1908,  as  stat- 
ed in  complaint,  but  at  some  time  in  the  year  1884,  short- 
ly after  the  enactment  of  a  statute  which  became  a  law 
April  2, 1884.  The  answer  further  alleges  that  the  fence 
has  been  kept  up,  maintained,  and  repaired  down  to  the 
present  time.  The  answer  admits  that  the  defendants 
are  engaged  in  cultivating  the  soil  of  portions  of  the  Cad- 
illal without  permission  of  the  plaintiff,  and  that  they 
intend,  as  they  have  the  lawful  right  to  do,  to  continue 
such  cultivating  of  the  land.  The  answer  further  alleges 
that  each  of  the  defendants  is  the  owner  of  one  or  more 
pieces  within  the  Cadillal  of  which  he  and  his  ancestors 
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and  predecessors  in  title  have  had  open,  notorious,  ex- 
clusive, adverse  possession,  hostile  to  the  world  ever 
since  the  year  1846,  steadily  and  continuously  using 
the  same  from  year  to  year  for  agricultural  and  graz- 
ing purposes,  and  that  their  said  adverse  possession 
was  an  actual  and  visible  appropriation  of  land  com- 
menced and  continued  in  good  faith  under  color  of 
title  and  claim  of  right  inconsistent  with  and  hostile 
to  the  claim  of  any  other  person,  of  which  fact  plaintiff 
had  notice  and  knowledge  at  or  before  the  time  of  his 
purchase  of  any  interest  in  the  said  Eaton  grant,  and 
further  that  the  chain  of  title  of  each  defendant  is 
different  and  independent  from  the  chain  of  title  to 
the  pieces  of  land  belonging  to  any  of  the  other  defend- 
ants, and  that  each  is  entiled  to  a  separate  trial  by  jury 
before  he  can  be  lawfully  dispossessed  of  his  land  with- 
in the  Cadillal  tract. 

The  complaint  having  set  up  a  deraignment  of  title 
through  a  judgment  and  decree  of  the  district  court  of 
Bernalillo  county  entered  on  November  2,  1903,  which 
adjudicated  the^  title  of  the  Eaton  grant  in  the  said 
Thomas  B.  Catron,  Saron  N.  Laughlin,  and  other  minor 
holders,  the  answer  alleges  that  said  decree  is  with- 
out force  or  effect  so  far  as  these  defendants  are  con- 
cerned, as  the  allegations  of  the  complaint  do  not  in 
any  way  connect  these  defendants  or  any  of  them  with 
the  said  cause,  and  they  further  say  that  they  were 
not,  nor  were  any  of  them,  parties  to  said  cause.  To 
the  answer  of  the  defendants  plaintiff  filed  a  reply 
alleging  that  in  1903  said  lands  were  sold  by  partition 
decree  as  originally  pleaded  in  the  complaint,  and  that 
the  defendants  and  their  ancestors  were  designated  as 
unknown  heirs  of  two  named  persons  deceased,  as  the 
unknown  owners  of  the  Eaton  grant,  and  unknown 
claimants  of  interest  adverse  to  Thomas  B.  Catron  and 
Nicholas  Pino,  who  were  the  plaintiffs  in  the  partition 
suit.  Defendants  moved  to  strike  out  portions  of  the 
reply,  which  was  denied  by  the  court,  and  that  action 
is  assigned  as  errorr. 


JANUARY  TERM,  1921  588 

Pankey  v.  Ortiz,  26  N.  M.  675 

On  April  20,  1915,  there  was  filed  by  the  defendants 
a  protest  against  the  trial  of  the  cause  in  its  present 
form,  as  such  trial  would  deprive  them  of  their  right 
to  trial  by  jury.  When  the  case  came  on  for  trial  be- 
fore the  court,  the  defendants  renewed  their  objection 
to  any  trial  by  the  court  on  the  ground  that  the  case 
involved  the  recovery  of  possession  of  real  estate, 
which  the  pleadings  show^ed  to  be  in  the  possession  of 
the  defendants.  This  objection  was  disregarded  by 
the  court. 

At  the  conclusion  of  the  taking  of  testimony  defend- 
ants moved  the  court  to  dismiss  the  case  on  the  ground 
that  the  evidence  showed  that  it  was  instituted  for  the 
purpose  of  depriving  the  defendants  of  the  possession 
and  of  rights  of  possession  to  different  portions  of  the 
Cadillal,  as  to  which  each  defendant  has  a  right  to  a 
trial  by  jury.  The  record  does  not  show  any  distinct 
ruling  on  this  motion,  but  the  court  evidently  ig- 
nored it. 

Defendants  applied  to  the  court  to  make  findings  of 
fact  and  conclusions  of  law,  which  application  was  de- 
nied. Defendants  then  presented  objections  to  the 
final  decree  proposed  by  the  plaintiff,  and  these  ob- 
jections were  overruled.  The  court  then  entered  a  final 
decree  by  which  the  title  of  the  plaintiff  to  the  Cadillal 
was  established  and  quieted  against  the  adverse  claim 
of  defendants.  From  this  decree  the  defendants  have 
appealed  to  this  court,  and  have  assigned  among  others, 
the  following  errors : 

1.  The  district  court  erred  in  disregarding  the 
protest  of  defendants  against  any  trial  of  the  cause  in 
its  present  form  by  the  court,  and  in  forcing  defendants 
to  trial,  thereby  depriving  them  and  each  of  them  of  a 
trial  by  jury,  to  which  they  were  each  entitled. 

2.  The  district  court  erred  in  disregarding  the  ob- 
jection of  the  defendants  to  any  trial  by  the  court  made 
just  before  the  beginning  of  said  trial,  claiming  that 
each  defendant  was  entitled  to  his  trial  by  jury  in  this 
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cause,  which  involves  the  recovery  of  the  possession 
of  real  estate  which  the  pleadings  show  to  be  in  the 
possession  of  the  defendants. 

3.  The  district  court  erred  in  disregarding  the  mo- 
tion by  defendants,  made  after  the  conclusion  of  the 
taking  of  testimony  and  before  any  findings  or  decree 
were  made  by  the  court,  to  dismiss  the  said  cause  for 
the  reason  that  the  evidence  showed  that  it  was  insti- 
tuted for  the  purpose  of  depriving  defendants  and  each 
one  of  them  of  the  possession,  and  of  his  right  to  the 
possession  of  different  portions  of  the  tract  known  as 
the  Cadillalj  each  of  said  defendants  holding  possession 
of  different  portions  of  said  tract  by  a  different  chain 
of  title  from  any  of  the  other  defendants,  and  therefore 
each  defendant  had  a  constitutional  right  to  a  separate 
and  independent  trial  by  jury  before  his  right  to  the 
possession  of  the  land  could  be  determined. 

4.  The  district  court  erred  in  denying  the  motion 
of  defendants  to  strike  out  from  the  evidence  parts  of 
the  record  in  the  case  of  Catron  et  al.  v.  Laughlin  et  al. 
for  reasons  set  forth  in  said  motion. 

The  complaint  alleges  that  the  defendants  are  in  pos- 
session of  the  land  title  to  which  is  sought  to  be  quieted; 
that  they  have  fenced  it  and  are  cultivating  it.  The 
defendants  demurred  to  the  complaint,  and  after  the 
demurrer  was  overruled  and  they  had  answered  claim- 
ing title  and  right  to  possession,  they  objected  to  the 
trial  of  the  case  on  the  ground  that  it  was  an  attempt 
to  deprive  them  of  their  possession  and  to  try  their 
title  by  a  suit  in  equity,  that  the  action  was  properly 
one  at  law  in  ejectment,  and  that  they  had  a  constitu- 
ional  right  to  a  trial  by  jury.  This  objection  was  raised 
at  every  stage  of  the  proceedings. 

The  statute  -under  which  this  suit  to  quiet  title  is 
brought  is  as  follows: 

"An  action  to  determine  and  quiet  the  title  of  real  property 
may  be  brought  by  any  one  having  or  claiming  an  interest 
therein,  whether  in  or  out  of  possession  of  the  same,  against 
any  person  claiming  title  thereto."     Code  1915,  S4887. 
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Our  statutes  in  ejectment  are  found  in  sections  4360 
to  4378,  inclusive,  Code  1915.    Section  4360  provides : 

''The  action  of  ejectment  may  be  maintained  in  all  cases 
where  the  plaintiff  is  legrally  entitled  to  the  possession  of  the 
premises/* 

Section  4362 : 

"The  acftion  shall  be  prosecuted  in  the  real  names  of  the 
parties,  and  shall  be  brought  against  the  tenant  in  possession, 
or  against  the  person  under  whom  such  tenant  holds  or  claims 
possession.  Any  person  claiming  such  premises  may,  on  mo- 
tion, be  made  a  defendant.*' 

Section  4363 : 

"It  shall  be  sufficient  for  the  plaintiff  to  declare  in  his  com- 
plaint that  on  some  day,  named  therein,  he  was  entitled  to 
the  possession  of  the  premises,  describing  them;  and  that  the 
defendant,  on  a  day  named  in  the  complaint,  afterwards  en- 
tered into  such  premises,  and  unlawfully  withheld  from  the 
plaintiff  the  possession  thereof,  to  his  damage  for  any  sum 
he  may  name." 

The  right  to  trial  by  jury  upon  which  appellants  rely 
is  found  in  the  Bill  of  Bights,  article  2  of  our  Constitu- 
tion, and  is  as  follows : 

"Sec.  12.  The  right  of  trial  by  Jury  as  it  has  heretofore 
existed,  shall  be  secured  to  all  and  remain  inviolate." 

Section  17  of  the  Organic  Act  establishing  the  terri- 
tory of  New  Mexico  (9  Stat.  452)  is  as  follows: 

"That  the  Constitution  and  all  laws  of  the  United  States 
which  are  not  locally  inapplicable  shall  have  the  same  force 
and  effect  within  the  said  territory  of  New  Mexico  as  else- 
where within  the  United  States." 

The  appellee  urges  that  he  does  not  seel^  to  obtain 
possession  of  the  premises,  but  only  to  quiet  title  against 
these  defendants,  and  that  subsequently  he  might  bring 
a  suit  in  ejectment  to  obtain  possession  of  the  land, 
and  it  was  probably  upon  this  theory  that  the  trial 
court  proceeded  with  the  case. 

[1]  It  is  a  well-established  principle  that  equity  will 
not  take  jurisdiction  where  the  remedy  at  law  is  plain, 
adequate,  and  complete. 
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"In  all  cases  where  the  plaintifl!  holds  or  claims  to  have  a 
purely  legal  estate  in  land,  and  simply  seeks  to  have  his  title 
adjudicated  upon,  or  to  recover  possession  airainst  an  ad- 
verse claimant  who  also  relies  upon  an  allesred  title,  there 
being  no  equitable  feature  of  fraud,  mistake,  or  otherwise, 
calling  for  the  application  of  the  equitable  doctrines  or  the 
granting-  of  peculiar  equitable  reliefs,  the  remedy  at  law  is 
adequate,  and  the  concurrent  jurisdiction  of  equity  does  not 
exist.  A  suit  in  equity,  under  its  concurrent  jurisdiction,  will 
not  be  maintained  to  take  the  place  of  the  action  of  eject- 
ment, and  to  try  adverse  claims  and  titles  to  land  which  are 
wholly  legal,  and  to  award  the  relief  of  a  recovery  of  pos- 
session."    Pom.  Eq.  Jur.   (4th  Ed.)  vol.  1,  par.   177. 

"When  the  estate  or  interest  to  be  protected  is  equitable, 
the  jurisdiction  to  quiet  title  or  remove  cloud  should  be  exer- 
cised whether  plaintiff  is  in  or  out  of  possession;  but,  when 
the  estate  or  interest  is  legal  in  its  nature,  the  exercise  of 
the  jurisdiction  of  equity  to  quiet  a  title  or  to  remove  a  cloud 
therefrom  depends  upon  the  adequacy  of  legal  remedies." 
32  Cyc.  "Quieting  Title,"  p.  1308,  and  cases  cited. 

"The  remedy  by  ejectment  is  generally  regarded  as  plain, 
adequate,  and  complete,  and  a  party  will  ordinarily  be  left 
to  that  remedy  when  it  exists.  Thus,  where  the  title  is  purely 
a  legal  one,  and  defendant  is  in  possession,  the  remedy  is 
regarded  as  plain,  adequate,  and  complete."  32  Cyc.  "Quieting 
Title,"  p.  1312.  and  cases  cited. 

[2]  Where  the  jurisdiction  of  equity  has  been  ex- 
tended by  statute,  and  where  there  is  some  well-known 
ground  of  equity  jurisdiction,  and  there  is  no  constitu- 
tional prohibition,  courts  of  equity  frequently  assume 
jurisdiction.  As  is  said  in  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.,  112  Fed.  9,  at  page  10,  50  C.  C.  A. 
84,  at  page  86  (61  L.  R,  A.  230) : 

"The  general  disposition  of  the  courts  is  to  retain  jurisdic- 
tion of  any  subject  where  there  is  any  plausible  ground  of 
equitable  cognizance  (Waite  v.  O'Neil  [C.  C]  72  Fed.  348, 
356;  Randolph  v.  Allen,  19  C.  C.  A.  353,  73  Fed.  23.  30; 
Grather  v.  Wright,  23  C.  C.  A.  498,  75  Fed.  742-749;  Greely 
V.  Lowe.  155  U.  S.  58,  76,  15  Sup.  Ct.  24,  39  L.  Ed.  69),  espe- 
cially where  such  jurisdiction  would  not  infringe  upon  the 
constitutional  rights  of  the  parties  to  a  trial  by  jury." 

"In  several  states  equitable  jurisdiction  has  been  enlarged 
by  statute  so  as  to  permit  actions  to  quiet  title,  or  remove 
cloud  thereon,  to  be  maintained  even  where  plaintiff  is  not 
in  possession.  If  these  statutes  be  regarded  as  giving  an  ab- 
solute right  to  the  equitable  remedy  where  an  adequate  rem- 
edy at  law  exists,  the  effect  is  to  deprive  the  party  in  pos- 
session of  the  right  to  trial  by  jury,  and  they  are  therefore 
unconstitutional."     32  Cyc.     "Quieting  Title,"  p.  1311. 
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See,  also,  Tabor  v.  Cook,  15  Mich.  322;  Newman  v. 
Duane,  89  Cal.  597,  27  Pae.  66. 

Where  the  jury  has  been  waived  expressly  or  by  action 
of  the  parties,  a  court  of  equity  has  taken  jurisdiction 
of  the  cause  (Green  v.  Turner  [C.  C]  98  Fed.  758; 
Hyde  v.  Redding,  74  Cal.  493,  16  Pac.  380) ;  or  where 
the  defendant  admits  the  plaintiff  is  in  possession  (An- 
gus V.  Carven,  132  Cal.  691,  64  Pac.  1091). 

In  another  class  of  cases  where  neither  plaintiff  nor 
defendant  is  in  possession  and  the  question  is  one 
merely  for  the  determination  of  the  legal  title,  courts 
of  equity  have  assumed  and  retained  jurisdiction  to 
quiet  title.  Baca  v.  Anaya,  14  N.  M.  382,  94  Pac.  1017, 
20  Ann.  Cas.  77 ;  More  v.  Steinbach,  127  U.  S.  70,  8  Sup. 
Ct.  1067,  32  L.  Ed.  51 ;  Holland  v.  Challen,  110  U.  S. 
15,  3  Sup.  Ct.  495,  28  L.  Ed.  52.  Or  again  in  a  similar 
class  of  cases  where  the  land  is  wild  or  vacant,  courts 
have  assumed  jurisdiction  to  quiet  title.  Gage  v.  Ab- 
bott, 99  111.  366 ;  McGrath  v.  Norcross,  70  N.  J.  Eq.  364, 
61  Atl.  727 ;  Moore  v.  Shofner,  40  Or.  488,  67  Pac.  511 ; 
Gordan  v.  Jackson  (C.  C.)  72  Fed.  86,  where  it  is  said: 

"Where  lands  were  wild  or  unoccupied,  it  had  been  held 
that  the  federal  courts,  in  chancery,  sitting  in  states  that  had 
adopted  such  statutes,  could  entertain  suits  to  quiet  title  in 
the  rightful  owner.  Holland  v.  Challen,  110  U.  S.  15,  3  Sup. 
Ct.  495.  But  in  such  cases  a  court  of  law  can  afford  the 
owner  no  remedy,  and  therefore  there  is  no  right  to  a  trial 
by  jury,  since  such  right  existed  only  in  cases  at  law.  It  is 
therefore  no  violation  of  the  Constitution  -or  statute  to  bring 
such  suits  in  equity.  But  where  lands  are  unlawfully  occupied, 
the  owner  can  sue  the  occupant  at  law,  and  the  consequent 
right  of  trial  by  jury  exists.  Hence  the  difference  from  the 
case  where  no  one  is  in  possession  or  sued  at  law.  In  White- 
head V.  Shattuck,  138  U.  S.  146,  11  Sup.  Ct.  276,  the  effect  of 
a  similar  Iowa  statute  upon  the  practice  of  the  federal  courts 
of  that  state  was  well  considered  and  clearly  reasoned  in  an 
opinion  by  Justice  Field.  It  is  well  to  note  that  he  had  writ- 
ten the  opinion  of  the  court  in  Holland  v.  Challen,  110  U.  S. 
15,  3  Sup.  Ct.  495,  which  is  sometimes  thought  to  warrant  suits 
like  this.  But  he  clearly  indicates  the  distinction  between 
the  case  where  -no  one  is  in  possession,  and  a  court  of  law 
can  afford  no  remedy,  and  that  where  the  defendant  is  in 
possession,  and  the  plaintiff  may  sue  him  at  law,  and  obtain 
adequate  and  complete  relief." 
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On  the  other  hand,  where  the  defendant  is  in  posses- 
sion, claiming  title,  federal  courts  have  uniformly  re- 
fused to  grant  the  relief  asked  in  a  suit  to  quiet  title 
or  in  a  similar  action. 

*'Thi8  court  has  held  in  a  multitude  of  cases  that,  where 
the  laws  of  a  particular  state  grave  a  remedy  in  equity,  as,  for 
instance,  a  bill  by  a  party  in  or  out  of  possession,  to  quiet 
title  to  lands,  such  remedy  would  be  enforced  in  the  federal 
courts,  if  it  did  not  infringe  upon  the  constitutional  rigrhts  of 
the  parties  to  a  trial  by  Jury.  Clark  v.  Smith,  13  Pet.  195; 
Holland  v.  Challen,  110  U.  S.  16;  Reynolds  v.  Crawfordsville 
Bank,  112  U.  S.  405;  Chapman  v.  Brewer,  114  U.  S.  158,  171; 
Cummings  v  National  Bank,  101  U.  S.  153,  157;  United  States 
V.  Liandrum,  118  U.  S.  81;  More  v.  Steinbach,  127  U.  S.  70." 
Greely  y.  Low,  155  U.  S.  58,  at  page  75,  15  Sup.  Ct  24,  at 
page  28  (39  L.  Ed.  69). 

See  Whitehead  v.  Shattuck,  138  U.  S.  146,  11  Sup. 
Ct.  276,  34  L.  Ed.  873;  Gordan  v.  Jackson  (C.  C.)  72 
Fed.  86;  Gombert  v.  Lyon  (C.  C.)  80  Fed.  305;  Erskine 
V.  Forest  Oil  Co.  (C.  C.)  80  Fed.  583;  Blythe  v.  Hinck- 
ley (C.  C.)  84  Fed.  228;  Davidson  v.  Calkins  (C.  C.)  92 
Fed.  230;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.,  112  Fed.  4,  50  KC  C.)  A.  69,  61  L.  R.  A.  230;  Hanley 
V.  Kansas  &  T.  Coal  Co.  (C.  C.)  110  Fed.  62. 

"Where,,  however,  the  defendant  is  in  possession,  it  is  held 
in  most  jurisdictions  that  he  is  entitled  to  a  jury  trial,  at  least 
where  the  complainant  seeks  restitution  or  possession  as  a 
part  of  his  relief."  Pomeroy,  Eq.  Rem.  vol.  2,  par.  736,  and 
cases  cited. 

See,  also,  Pom.  Eq.  Jur.  vol.  1,  §  293,  pp.  503  and  504, 
and  cases  cited;  Donahue  v.  Meister,  88  Cal.  121,  25 
Pac.  1096,  22  Am.  St.  Rep.  283. 

The  same  rule  is  also  applied  in  state  courts.  Where 
the  defendant  is  in  possession,  the  reason  for  the  rule 
is  placed  upon  two  grounds;  i.  e.,  that  the  remedy  in 
ejectment  at  law  is  adequate,  and  that  the  parties  have 
a  constitutional  right  to  trial  by  jury.  This  rule  seems 
to  be  uniform  throughout  the  United  States  when  the 
questions  of  the  adequacy  of  the  legal  remedy  and  the 
constitutional  right  to  jury  trial  have -been  properly 
raised  and  are  before  the  court  for  adjudication.  See 
Whitehouse  v.  Jones,  60  W.  Va.  680,  55  S.  E.  730,  12 
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L.  R.  A.  (N.  S.)  49,  and  extended  note  thereto,  page 
67 ;  Hughes  v.  Hannah  et  al.,  39  Fla.  365,  at  page  373, 
22  South.  613 ;  McCoy  v.  Johnson,  70  Md.  490,  17  Atl. 
387 ;  Tabor  v.  Cook,  15  Mich.  322. 

In  Carlson  v.  Sullivan,  146  Fed.  476,  at  page  479,  77 
C.  C.  A.  32,  at  page  35,  it  is  said : 

"We  are  of  the  opinion  that,  under  the  provisions  of  the 
Seventh  Amendment  to  the  Constitution  of  the  United  States, 
a  party  in  possession  of  real  estate,  claiming  the  whole  title, 
is  entitled  to  a  right  of  trial  by  Jury,  and  that  this  rule  is 
settled  by  the  decisions  of  the  Supreme  Court.  Whitehead  v. 
Shattuck,  188  U.  S.  146,  161,  11  Sup.  Ct.  276,  84  L.  Ed.  878; 
Scott  V.  Neely,  140  U.  S.  106,  109,  11  Sup.  Ct  712,  86  L.  Ed. 
858;  LAcassagrne  v.  Chapuis,  144  U.  S.  119,  12  Sup.  Ct.  659, 
86  L.  Ed.  368.  It  is  contended  by  appellants,  however,  that 
the  right  of  trial  by  Jury  is  not  a  fundamental  right,  and  that 
the  Seventh  Amendment  to  the  Constitution  has  no  applica- 
tion to  the  territorial  legislation,  nor  to  the  Jurisdiction  of 
the  courts  thereunder,  and  that  the  federal  courts  will  not 
decline  equity  jurisdiction  simply  because  legal  questions  are 
involved,  when  the  action  Is  brought  under  a  state  or  terri- 
torial statute,  and  not  under  the  general  equity  powers  of  the 
court;  and  numerous  authorities  are  cited  in  support  of  these 
propositions. 

"That  the  Constitution  of  the  United  States  applied  to 
Alaska  is  settled  by  the  reaaoning  and  decision  of  the  court  in 
Rassmussen  v.  United  States,  197  U.  S.  516,  525,  25  Sup.  Ct. 
614,   49  L.  Ed.   862,  et  seq.'* 

"If  the  defendant  be  in  possession,  the  bill  may  not  be 
maintained;  for  the  complainant  hai^  a  plain,  adequate,  and 
complete  remedy  at  law  by  suit  in  ejectment.  Cases  last  cited. 
It  follows,  therefore,  that  a  bill  in  equity  to  quiet  title  may, 
even  under  the  enlarged  Jurisdiction  conferred  by  the  New 
Mexico  statute,  be  maintained  only  (1)  where  the  complain- 
ant is  in  possession,  or  (2)  where  neither  plaintiff  nor  de- 
fendant is  in  possession;  and  a  complaint  framed  under  the 
New  Mexico  statute  must  therefore  allege  affirmatively  either 
one  or  the  other  of  these  conditions,  in  order  to  show  that 
complainant  is  without  remedy  at  law.  A  failure  so  to  do 
renders  the  bill  bad  on  demurrer.  So.  Pac.  Co.  v.  Goodrich 
(C.  C.)  57  Fed.  879  (opinion  by  Mr.  Justice  McKenna);  U.  S. 
Mining  Co.  v.  tAwson  (C.  C.)  115  Fed.  1006.  See,  also  Boston 
Co.  V.  Montana  Co.,  189  U.  S.  682,  28  Sup.  Ct.  434,  47  L.  Ed. 
626."     Baum  v.  Longwell   (D.  C.)   200  Fed.  450,  at  page  451. 

See  also,  Kennon  v.  Gilmer,  131  U.  S.  22-28,  9  Sup. 
Ct.  696,  33  L.  Ed.  110;  volume  10,  Ruling  Case  Law, 
Equity,  §§  27-30. 
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It  will  thus  be  seen  that  a  suit  to  quiet  title  cannot 
be  maintained  in  this  case  for  two  reasons:  First,  the 
plaintiff  has  a  plain,  speedy,  and  adequate  remedy  at 
law  in  ejectment;  and,  second,  the  defendants  have  a 
constitutional  right  to  trial  by  jury  of  which  they  can- 
not be  deprived  by  a  suit  of  this  nature.  This  right  is 
given  them  by  the  Seventh  Amendment  to  the  Consti- 
tution of  the  United  States.  It  was  extended  to  the  ter- 
ritory of  New  Mexico  by  section  17  of  the  Organic 
Act  and  secured  to  these  defendants  by  the  language 
of  section  12,  art.  2  of  the  state  Constitution,  above 
quoted.  The  court  erred  therefore  in  overruling  de- 
fendants' demurrer  and  proceeding  with  the  trial  of 
the  case  over,  the  defendants'  objection. 

[3]  The  remedy  in  ejectment  is  generally  regarded 
as  plain,  adequate,  and  complete,  and  where  the  de- 
fendant is  in  possession  and  the  title  is  purely  a  legal 
one,  the  party  will  ordinarily  be  left  to  that  remedy 
when  it  exists.  32  Cyc.  Quieting  Title,  p.  1312,  cited 
supra.  It  is  argued  by  appellee  that,  although  the 
remedy  by  ejectment  exists  in  which  a  jury  trial  is 
guaranteed  by  the  Constitution,  such  remedy  is  not 
adequate,  and  that  the  court  of  equity  may  and  could^ 
under  its  general  equity  powers,  hear  and  determine  a 
cause  in  order  to  prevent  multiplicity  of  suits,  where 
one  plaintiff  begins  the  action  against  many  defendants, 
each  of  whom  claims  a  common  origin  of  right  to  the 
property  in  question.  This  contention  is  without  merit 
here,  as  a  case  in  which  multiplicity  of  suits  is  avoided 
by  the  intervention  of  equity  is  not  made  out  by  the 
pleadings.  The  appellants  in  their  answer  claim  sepa- 
rate interest  in  the  property  by  adverse  possession 
under  color  of  title.  The  color  of  title  is  the  only  ele- 
ment their  defenses  have  in  common,  and  a  trial  of 
one  case  would  not  settle  and  determine  any  fact  com- 
mon to  all,  except  the  question  of  the  color  of  title, 
under  which  they  all  claim.  As  to  their  rights  and 
titles  acquired  by  adverse  possession,  each  case  would 
rest   upon   different   facts,   and   different   conclusions 
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could  be  drawn  therefrom.  This  distinction  and  the 
limitation  on  the  power  of  a  court  of  equity  to  take 
jurisdiction  to  avoid  multiplicity  of  suits  is  clearly  set 
forth  in  the  fourth  edition  of  Pomeroy's  Equity  Juris- 
prudence, par.  2511'^,  where  the  editor  of  the  fourth 
edition,  John  Norton  Pomeroy,  Jr.,  explains  and  limits 
in  said  paragraph  the  principle  laid  down  in  the  third 
edition  of  said  work  in  paragraphs  243  to  275,  inclusive : 

"The  equity  suit  must  result  in  a  simplification  or  consoli- 
dation of' the  issues;  if,  after  the  numerous  parties  are  Joined, 
there  still  remain  separate  issues  to  be  tried  between  each 
of  them  and  the  single  defendant  or  plaintiff,  nothing*  has 
been  gained  by  the  court  of  equity's  assuming  jurisdiction. 
In  such  a  case,  'While  the  bill  has  only  one  number  upon  the 
docket  and  calls  itself  a  single  proceeding,  it  is  in  reality  a 
bundle  of  separate  suits,  each  of  which  im  no  doubt  similar  in 
character  to  the  others.'  "  Pom.  Eq.  Jur.  (4th  Ed.)  par. 
251H. 

And  this  principle  is  recognized  by  the  Supreme 
Court  of  Vermont  in  the  case  of  International  Paper 
Co.  V.  Bellows  Palls  Canal  Co.,  88  Vt.  93,  90  Atl.  943. 

The  reason  for  this  limiting  principle  is  well  stated  in 
the  above  quotation  from  section  251%,  Pomeroy,  and 
this  limitation  is  directly  applicable  to  the  suit  at  bar. 
Some  courts,  without  recognizing  the  limitation  above 
stated,  have  carried  the  doctrine  very  far  indeed.  Many 
cases  will  be  found  collected  in  notes  to  the  case  of  Illi- 
nois Steel  Co.  V.  Schroeder,  reported  and  annotated  in 
14  L.  R.  A.  (N.  S.)  239,  and  126  Am.  St.  Rep.  977.  The 
great  weight  of  judicial  decisions,  however,  recognize^ 
and  adhere  to  the  limiting  principle  further  developed 
by  the  editor  of  Pomeroy,  fourth  edition,  and  on  prin- 
ciple this  must  be  sound. 

In  Peniston  v.  Press  Brick  Co.,  234  Mo.  698,  138 
S.  W.  532,  will  be  found  a  very  able  and  learned  dis- 
cussion of  the  question  by  Judge  Lamm  of  the  Missouri 
Supreme  Court,  and  his  views  met  the  concurrence  of 
the  entire  court.  In  that  case  plaintiff  sought  to  join 
475  defendants  in  a  suit  to  quiet  title  and  for  the  pos- 
ession  of  real  estate  in  a  proceeding  almost  identical 
with  that  now  under  consideration.    In  this  case  there 
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was  a  common  source  of  color  of  title  as  to  all  the  475 
defendants,  but  each  claimed  title  by  adverse  posses- 
sion. After  referring  to  a  former  decision  of  the  Mis- 
souri Supreme  Court,  the  court  said: 

"The  Chaput  Case,  while  directly  ridingr  off  on  a  question  of 
multifariousness,  did  not  negrlect  to  consider  the  equitable  doc- 
trine of  avoldini:  a  multiplicity  of  suits  pressed  upon  us  in 
this  case.  To  the  contrary,  that  question  was  involved  there, 
and  the  authorities  cited  in  that  case  dealt  with  that  matter 
as  did  the  case  itself. 

"Counsel  for  defendants  cite  us  to  additional  authorities 
strongrly  fortifying:  the  Chaput  Case,  viz.:  Buchanan  County 
V.  Adkins,  175  Fed.  692;  Slosson  v.  McNulty  et  al..  125  Ala. 
124;  Tompkins  v.  Craig:,  93  Fed.  885;  Lehigh  Valley  Railroad 
v.  McFarland,  30  N.  J.  Eq.  136;  Webb  v.  Parks,  110  Ga.  639; 
Portwood  V.  Huntress,  113  Ga.  loc.  cit.  819;  Scott  v.  McFar- 
land, 70  Fed.  280;  O'Brien  v.  Fitzgerald,  39  N.  Y.  Supp.  loc. 
cit.  709;  1  Pomeroy's  Equity  (3d  Ed.)  §  251  V&.  The  guiding 
principle  announced  in  those  cases  and  authorities  is  that 
there  must  be  such  common  relation,  common  interest,  or 
common  question  involved  that  one  proceeding  in  equity  may 
really  avail  to  prevent  a  multiplicity  of  suits  and  permit  a 
general  bill  of  peace.  Where  that  principle  does  not  obtain 
there  is  no  real  avoidance  of  a  multiplicity  of  suits,  and  the 
reason  of  the  rule  failing,  the  rule  cannot  be  invoked. 

"In  the  case  at  bar  a  multiplicity  of  suits  is  avoided  only 
in  name  and  at  the  start,  not  in  reality  and  at  the  end.  Here 
each  defendant  stands  on  his  own  title  under  the  statutes 
of  limitations.  There  is  no  cqmmon  interest,  or  common  re- 
lationship, or  common  question  anent  the  subject-matter  de- 
cisive of  the  controversy.  When  a  jury  decides  for  or  against 
one  defendant,  the  title  of  another  is  not  affected  a  whit,  but 
remains  quite  open,  depending  on  the  facts  of  his  individual 
cas^ — ^that  is,  each  tub  stands  on  its  own  bottom;  and  we 
can  see  no  reason  why  these  plaintiffs  should  be  allowed  to 
tie  a  whole  population  into  a  composite  and  blanket  lawsuit, 
when  no  sensible  benefit  arises  from  it,  except  an  avoidance 
to  plaintiffs  of  the  manual  labor  of  bringing  a  separate  suit 
for  each  tract  against  the  claimant  of  that  trac^,  and  the 
further  relief  to  them  of  being  eased  of  the  burden  of  the 
preliminary  costs  of  instituting  so  many  actions. 

"The  cases  cited  by  counsel  for  plaintiffs  from  our  own  re- 
ports (of  which  Tucker  v.  Tucker,  29  Mo.  350,  is  an  ex- 
ample), when  carefully  analyzed  and  discriminately  ap- 
plied to  the  concrete  facfts  in  Judgment,  do  not  run  counter  to 
Chaput  V.  Bock. 

"(c)  But,  it  is  argued,  the  instant  case  differs  in  material 
facts  from  the  Chaput  Case,  and  therefore  should  not  be 
ruled  by  it.    We  see  no  material  difference  in  vital  features. 
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**(1)  True  the  reply  filed  in  the  instant  case  differs  from 
that  filed  in  the  Chaput  Case  in  that  it  set  up  a  common 
source  of  title,  viz.  Solomon  P.  Sublette,  while  in  the  Chaput 
Case  there  was  no  common  source  of  title.  But  that  fact 
does  not  differentiate  one  case  from  the  other  on  principle. 
A  common  source  of  title  agrreed  to  or  shown  to  exist  merely 
marks  that  link  in  the  chain  of  title  at  which  the  trial  of 
title  between  adverse  claimants  may  begin,  and  if  on  the  mo- 
tion for  Judgment  on  the  pleadings  it  be  assumed  there  was 
a  common  source  of  title,  viz.  Solomon  Sublette,  yet  the  is- 
sues raised  by  the  pleadings  relating  to  the  statute  of  limita- 
tions remain  precisely  the  same  in  both  cases.  The  issues  en- 
titled defendants  to  a  severance  and  make  necessary  476  trials, 
thereby  making  the  reasoning  of  the  Chaput  Case  conclusive 
in  the  case  at  bar,  unless  something  else  distinguishes  the 
case." 

In  Hale  v.  AUinson,  188  U.  S.  56,  23  Sup.  Ct.  244, 
47  L.  Ed.  380,  the  court  points  out  that  the  assumption 
of  jurisdiction  to  prevent  a  multiplicity  of  suits  might 
in  some  cases  do  so  as  a  matter  of  form  rather  than  of 
substance,  and,  while  leading  to  inconvenience,  it  would 
consrtitute  good  ground  for  denying  jurisdiction.  Many 
other  cases  will  be  found  in  the  notes  to  the  annotated 
case  above  referred  to.  Very  few  cases,  if  any,  go  as 
far  as  the  appellee  would  have  this  court  go  in  the 
present  instance  in  upholding  the  equity  jurisdiction  of 
the  court  to  avoid  a  multiplicity  of  suits. 

[4]  It  is  urged  by  the  appellee  that  appellants  are 
estopped  by  the  decree  of  partition  in  the  case  of  Catron 
et  al.  V.  Laughlin  et  al..  No.  4849,  Bernalillo  county, 
under  which  decree  plaintiff's  grantor  claims  the  title 
to  the  land  involved  in  this  suit.  The  above-named  case 
was  a  suit  in  partition  in  which  the  appellants  in  the 
present  case  were  made  parties  under  the  name  of  **  un- 
known claimants"  of  interest  adverse  to  the  plaintiff 
in  the  partition  suit,  or  the  **  heirs  of  unknown  claim- 
ants.'' The  appellants  here  were  at  all  times  in  open, 
notorious,  and  adverse  possession  of  the  land  which 
they  now  claim,  and  it  is  evident  from  the  record  the 
plaintiff's  in  the  partition  proceedings  had  knowledge, 
or  the  means  of  knowledge,  of  their  names  and  resi- 
dences. Under  Rodriquez  v.  La  Cueva  Ranch  Co.,  17 
N.  M.  246,  134  Pac.  228,  following  Priest  et  al.  v.  Las 
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Vegas,  16  N.  M.  692,  120  Pac.  894,  such  defendants  in 
a  partition  proceeding,  or  suit  to  quiet  title,  could  not 
be  made  parties  to  such  suit  under  the  name  of  ''un- 
known owners  or  claimants,"  and  service  by  publication 
obtained  against  them  would  be  invalid,  and  they  would 
not  be  bound  by  a  decree  in  such  a  ease.  As  is  said  in 
Bodriquez  v.  La  Cueva  Ranch  Co.,  supra : 

"Plaintiffs  in  the  bill  for  partition  allege  that  they  were 
informed  that  various  other  persons  made  claim  to  portions 
of  the  errant,  but  that  who  they  were  or  what  their  names 
were  plaintiffs  were  unable  to  state,  not  knowing  same.  If 
this  allegation  referred  to  appellees  or  their  predecessors  in 
interest,  it  certainly  was  insufficient.  They  were  at  the  time 
In  the  open  notorious  possession  of  the  lands  now  in  dispute, 
and  their  names  could  have  been  easily  ascertained.  Can  it 
be  said,  then,  that  appellees  were  unknown  claimants  within 
the  meaning  of  the  partition  statute  so  as  to  be  affected  by  the 
published  notice?     We  think  not." 

Next  after  the  foregoing  quotation,  the  court  sets  out 
sections  3180  and  3181  of  the  Compiled  Laws  of  1897, 
under  which  the  partition  proceedings  were  had,  and 
then  says: 

"It  is  apparent  from  a  reading  of  the  foregoing  sections,  it 
seems  to  us,  that  it  was  not  the  intention  of  the  legislature  to 
provide  for  the  making  of  parties  by  the  name  of  unknown 
owners,  and  for  the  service  of  process  upon  them  by  publica- 
tion when  they  in  fact  were  in  the  open  and  notorious  ad- 
verse possession  of  a  part  of  the  premises.  The  test  seems  to 
be  pointed  out  in  section  3180,  that  there  must  be  some  im- 
pediment so  that  the  parties  cannot  be  named  before  resort 
may  be  had  to  a  procedure  so  well  known  to  be  ineffective  to 
bring  home  notice  to  interested  parties.  In  the  partition  pro- 
ceedings the  plaintiffs  and  defendants  named  were  claiming 
to  be  the  owners  of  the  property  and  to  have  title  to  the 
same.  They  had  the  means,  as  indeed  we  believe  it  was  their 
duty,  to  ascertain  the  names  of  all  persons  actually  holding 
adverse  possession  of  any  of  the  property  claimed  which  was 
the  subject-matter  of  the  litigation.  And  so  we  conclude  that 
it  was  not  the  intention  of  the  Legislature  to  allow  the  rights 
of  claimants  to  land,  situated  as  the  appellees  and  their  pre- 
decessors in  title  were,  to  be  foreclosed  of  their  rights  by  a 
proceeding  in  which  they  are  not  named,  and  in  which  the 
only  service  obtained  upon  them  was  by  publication.  To  hold 
otherwise  would  be  to  say  that  the  plaintiff  in  a  partition  pro- 
ceeding may  sit  in  his  office,  refrain  from  all  inquiry  as  to 
the  persons  claiming  any  part  of  the  estate  sought  to  be  par- 
tioned,  pursue  no  sources  of  information  of  which  he  may 
be  aware,  and,  because  in  fact  he  does  not  actually  know  the 
names  of  the  adverse  claimants  to  the   estate  sought  to   be 
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partition,  he  may  proceed  against  them  cus  unknown  owners, 
and  thereby  deprive  them  effectually  of  all  of  their  rights  and 
property.  Such  we  cannot  believe  was  the  intention  of  the 
Legislature." 

There  are  other  assignments  of  error,  but  we  do  not 
deem  it  necessary  to  consider  them  as  the  ones  herein- 
before mentioned  are  controlling. 

For  the  reasons  above  stated^  the  cause  is  reversed; 
and  it  is  so  ordered. 

Parker,  J.,  concurs. 

ROBERTS,  C.  J.  (specially  concurring).  While  I 
concur  fully  in  the  opinion  written  by  Justice  Ray- 
nolds,  this  case  is  of  such  vital  importance  to  the 
owners  of  land  grants  within  thiis  state  that  I  feel  that 
it  is  but  fair  to  them  that  I  should  set  forth  my  con- 
clusions, formed  after  a  careful  and  painstaking  re- 
search of  the  authorities,  as  to  the  right  of  a  party  to 
proceed  by  a  suit  in  equity  to  quiet  his  tile  to  real 
estate  against  a  defendant  in  posession  of  the  real  estate 
in  controversy.  In  the  present  case  the  matter  was  first 
raised  by  a  demurrer  to  the  complaint.  The  demurrer 
was  probably  properly  overruled  at  the  time  the  rul- 
ing was  made  thereon.  The  complaint  was  in  the  or- 
dinary iorm  of  a  suit  to  quiet  title,  save  that  it  alleged 
that  the  defendant  was  in  possession  of  the  real  estate 
and  demanded  possession.  The  ruling  on  the  demurrer 
could  probably  be  sustained  on  the  theory  that  in  this 
state,  under  section.  4067,  Code  1915,  there  is  but  one 
form  of  civil  action,  and  the  plaintiff  may  unite  in  the 
same  complaint  several  causes  of  action,  both  legal  and 
equitable.  Kingston  v.  Walters,  14  N.  M.  368,  93  Pac. 
700.    In  that  case  the  court  said : 

**In  other  words,  under  the  reform  system  of  pleadingrs 
which  our  Legrislature  has  adopted,  litigrants  are  given  the  re- 
lief which  the  facts  in  the  pleadings  show  them  to  be  entitled 
to  in  one  action,  whether  the  relief  is  equitable,  or  legal,  or 
both." 

The  complaint  in  this  case  stated  a  good  cause  of 
action  in  ejectment,  and,  treated  as  such,  was  sufficient 
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to  have  withstood  the  demurrer.  I  do  not,  however, 
attach  any  importance  to  the  fact  that  the  complaint, 
thus  construed,  was  sufficient  to  withstand  the  de- 
murrer, because  appellee  (plaintiff  below)  later  on  and 
before  trial ; stated  in  open  court  that  he  did  not  stand 
upon  his  right  to  possession  of  the  premises;  that  the 
purpose  of  the  action  was  to  simply  quiet  his  title  to 
the  real  estate;  that  he  waived  any  right  to  possession 
in  the  present  action,  and  stood  solely  upon  his  de- 
mand for  a  right  to  equitable  relief.  Appellants  (de- 
fendants below)  demanded  a  jury  trial  at  every  stage  of 
the  case  where  such  demand  was  proper,  and  this  was 
refused  by  the  court  under  the  view  that  appellee  was 
correct  in  his  construction  of  the  effect  of  the  provisions 
of  the  Code  relative  to  suits  to  quiet  title.  So  that  after 
all  the  controlling  question  in  the  case  is  as  to  the  ef- 
fect to  be  given  sections  4387  and  4394,  Code  1915. 

The  first  section  referred  to  is  common  to  several  of 
the  states,  and  its  intent  is  that  any  person  owning  real 
property,  whether  they  are  in  possession  or  not,  in 
which  any  other  person  claims  an  adverse  title  or  in- 
terest, may  bring  an  action  against  such  person  to  de- 
termine the  adverse  claim  and  to  quiet  the  plaintiff's 
title.  ''It  extends  to  cases  in  which  the  plaintiff  is  out 
of  possession  and  the  defendant  is  in  possession,  and 
in  which,  at  common  law,  the  plaintiff  might  have 
maintained  ejectment.''  Ely  v.  New  Mexico,  etc.,  R.  R. 
Co.,  129  U.  S.  291,  9  Sup.  Ct.  293,  32  L.  Ed.  688.  In 
the  case  just  quoted  the  Supreme  Court  of  the 
United  States  considered  a  similar  statute  enacted  by 
the  Legislature  of  the  territory  of  Arizona.  So  far  as 
I  know,  the  courts  all  accept  this  view  of  similar  stat- 
utes in  all  cases  where  the  question  has  arisen. 

Section  4394  reads  as  follows : 

**The  action  contemplated  by  this  article  shall  be  conducted 
as  other  actions,  by  equitable  proceedingrs  under  the  rules  of 
chancery." 

This  section,  so  far  as  I  have  been  able  to  discover, 
is  found  only  in  Iowa,  which  state  likewise  has  the 
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first  section  referred  to.  The  Supreme  Court  of  Iowa, 
in  the  ease  of  Lees  v.  Whetmore,  58  Iowa,  170,  12 
N.  W.  238,  held  that  under  this  statute  a  party  out  of 
possession  of  real  property  could  maintain  an  action 
in  equity  to  quiet  title  thereto  against  the  person  m 
possession,  and  might  in  such  case  include  a  prayer  to 
recover  possession,  but  the  effect  of  the  statute  as  a 
denial  of  the  right  to  trial  by  jury  was  not  discussed 
by  the  court.  There  is  also  a  Mississippi  Case,  Woflford 
V.  Bailey,  57  Miss.  239,  which  seemingly  would  uphold 
the  validity  of  such  a  statute  upon  the  theory  that  the 
party  may  quiet  his  title  by  equitable  proceedings 
against  a  party  in  possession^  and  later  bring  an  action 
at  law  in  ejectment  for  the  recovery  of  possession  of 
the  property.  Neither  court,  however,  gives  any  reason 
for  the  conclusion,  and  the  writer  of  the  opinion  in 
each  case  was  apparently  satisfied  with  the  simple 
declaration  that  such  was  the  law.  I  am  not  familiar 
with  the  constitutional  provisions  of  these  two  states 
relative  to  the  right  of  trial  by  jury,  but,  if  their  pro- 
visions were  similar  to  our  own,  these  cases  would  have 
no  persuasive  influence,  because  no  consideration  was 
given  to  the  question  involved. 

The  two  sections  of  our  statute  involved  here  were 
originally  enacted  by  the  Legislature  in  1884  (Laws 
1884,  c.  6,  §§  1  and  4).  The  sections  were  re-enacted 
as  subsections  273  and  276,  c.  107,  Ijaws  1907,  and  car- 
ried forward  into  the  Code  of  1915.  The  Code  pro- 
visions on  ejectment  are  set  forth  in  the  opinion  writ- 
ten by  Justice  Raynolds,  and  need  not  be  repeated  here. 
Under  this  statute,  while  a  plaintiff  is  not  required  to 
set  up  his  title  and  may  content  himself  by  a  simple 
allegation  that  he  was  on  some  day  named  in  the  com- 
plaint entitled  to  the  possession  of  the  premises,  describ- 
ing them,  and  that  defendant  on  said  day  unlawfully 
withheld  from  the  plaintiff  possession,  he  may  do  so. 
In  other  words,  in  an  action  in  ejectment,  the  parties 
may  or  may  not  at  their  election,  under  our  statute, 
litigate  the  question  of  title,  and  the  judgment  in  the 
ejectment  suit  under  our  statute,  unlike  the  common- 
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law  ejectment,  would  be  res  adjudicata  as  to  the  ques- 
tion actually  litigated.  If  the  parties  chose  only  to  liti- 
gate the  right  to  possession,  the  judgment  would  be  res 
adjudicata  only  as  to  that  question  on  the  date  named. 

If,  however,  they  elected  to  adjudicate  both  title  and 
right  of  possession,  the  judgment  would  be  final  as  to 
both.  Hence,  under  our  statute  the  plaintiff  may  ad- 
judicate the  question  of  title  in  an  action  in  ejectment. 
In  ejectment,  of  course,  the  parties  at  common  law  were 
entitled  to  a  trial  by  jury. 

The  state  Constitution  (article  2,  §  12)  provides : 

"The  riffht  of  trial   by  jury,   as  it  haa  heretofore  existed, 
shall  be  secured  to  all  and  remain  inviolate." 

This  section  operates  to  secure  to  parties  litigant  the 
right  of  trial  by  jury  as  such  right  existed  in  the  terri- 
tory at  the  time  immediately  prior  to  the  adoption  of 
the  Constitution.  We  are  therefore  required  to  de- 
termine from  congressional  legislation  the  extent  of 
such  right.  By  the  act  of  April  7,  1874  (18  Stat.  27, 
9  Fed.  Stat.  Ann.  p.  572),  Congress,  legislating  for  all 
the  territories,  declared  that  no  party  **  shall  be  de- 
prived of  the  right  of  trial  by  jury  in  cases  cognizable 
at  common  law,"  and  in  passing  upon  the  effect  of  this 
istatute  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Walker  v.  So.  Pac.  Ry.  Co.,  165  IJ.  S.  595,  17 
Sup.  Ct.  421,  41  L.  Ed.  837,  held  that  its  effect  was  to 
secure  all  the  rights  of  trial  by  jury  as  they  existed  at 
common  law  in  all  such  territories.  Under  this  act  the 
validity  of  territorial  legislation  providing  for  a  join- 
der of  causes  of  action  at  law  and  in  equity  in  the  same 
complaint,  all  triable  by  the  same  court,  was  validated 
and  approved  by  Congress.  But,  while  doing  so,  and 
thus  placing  the  territories  in  the  same  position  as 
states  which  had  adopted  the  Code  system  and  had 
abolished  the  distinction  between  actions  at  law  and  in 
equity,  Congress  was  careful  to  preserve  to  litigants  in 
territorial  courts  the  right  of  trial  by  jury  as  such  right 
existed  at  common  law. 
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It  requires  no  argument  to  demonstrate  that  any 
territorial  statute  which  runs  counter  to  this  congres- 
sional legislation  would  be  invalid  and  of  no  force  and 
effect.  Section  1851,  R.  S.  U.  S.  1878  (U.  S.  Comp.  St. 
§  3438).  Consequently,  if  a  party  at  common  law  in 
possession  of  real  estate  was  entitled  to  a  trial  by  jury 
in  an  action  involving  his  title  and  right  to  possession 
of  the  property,  he  would  be  so  entitled  under  terri- 
torial government,  notwithstanding  a  statute  authoriz- 
ing a  suit  to  quiet  title  against  a  person  in  possession 
by  one  out  of  possession  and  making  the  cause  triable 
as  a  chancery  case.  Under  the  territorial  government, 
of  course,  decisions  of  the  Supreme  Court  of  the  United 
States  were  controlling.  Therefore,  in  determining  the 
question  presented,  recourse  should  be  had  to  the  de- 
cisions of  that  court.  A  few  general  observations  might 
profitably  be  made  before  passing  to  a  consideration  of 
the  decisions  of  the  Supreme  Court  of  the  United 
States. 

Equity  jurisdiction  of  the  chancery  courts  of  Eng- 
land extend  to  two  distinct  kinds  of  bills  of  peace ;  the 
one  brought  for  the  purpose  of  establishing  a  general 
right  between  a  single  party  and  numerous  persons 
claiming  distinct  and  individual  interests,  and  the  other 
for  the  purpose  of  quieting  a  plaintiff's  title  to  land 
against  a  single  adverse  claimant. 

"In  the  first  class  the  origrinal  jurisdiction  to  maintain  'bills 
of  peace*  or  'bills  quia  timet/  properly  so  called,  will  only 
be  exercised  where  the  claims  of  the  numerous  individuals 
have  some  community  of  interest  in  the  subject-matter,  or 
arise  from  a  common  title;  but  the  Jurisdiction  has  been  en- 
larged so  as  to  entertain  analogous  suits  where  the  community 
of  interest  is  in  respect  merely  to  the  questions  involved  op 
the  kind  of  relief  demanded.  In  the  second  class  the  suit  can 
be  maintained  by  a  party  in  possession  against  a  single  de- 
fendant ineffectually  seeking  to  establish  a  legal  title  by  re- 
peated actions  of  ejectment.  It  is  here  necessary  that  the 
title  of  the  complainant  should  be  established  by  at  least  one 
successful  trial  at  law  before  equity  will  entertain  Jurisdic- 
tion."    Pom.  Eq.  Jur.  p.  3304. 

It  is  fundamental  that  a  suit  in  equity  will  not  be 
sustained  in  any  case  where  a  plain,  adequate,  and 
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complete  remedy  may  be  had  at  law.  This  rule  was 
enacted  into  a  statute  by  Congress  (Judiciary  Act  of 
1789,  1  Stat.  82,  c.  20,  §16  [U.  S.  Comp.  St.  §1244]), 
but  the  Supreme  Court  of  the  United  States  in  numer- 
ous cases  has  held  that  this  statute  was  merely  declara- 
tory, and  made  no  alteration  whatever  in  the  rules  of 
equity  on  the  subject  of  legal  remedies,  and  was  only 
expressive  of  the  law  which  has  governed  proceedings 
in  equity  ever  since  their  adoption  in  the  courts  of 
England.  Whitehead  v.  Shattuck,  138  U.  S.  146,  11 
Sup.  Ct.  276,  34  L.  Ed.  873. 

In  the  case  of  Holland  v.  Challen,  110  U.  S.  15,  3  Sup. 
Ct.  495,  28  L.  Ed.  52,  the  Supreme  Court  of  the  United 
States  had  occasion  to  consider  a  statute  of  Nebraska 
relative  to  suits  to  quiet  title.  The  statute  there,  as  does 
ours,  authorized  the  maintenance  of  such  an  action  by 
plaintiff,  whether  in  or  out  of  possession  against  a  de- 
fendant, whether  in  or  out  of  possession.  In  that  case  the 
bill  of  complaint  alleged  that  neither  party  was  in  pos- 
session; that  the  land  was  wild  and  unoccupied.  The 
court  sustained  the  right  to  sue  in  such  a  case  in  the 
Circuit  Court  of  the  United  States  in  equity  upon  the 
theory  that  the  statute  enlarged  the  equity  jurisdiction 
of  the  courts  and  did  not  intrench  upon  the  right  of 
either  party  to  a  trial  by  jury  where  defendant  was  not 
in  possession.  In  the  case  will  be  found  an  exhaustive 
and  able  discussion  of  the  bill  of  peace  in  the  chancery 
courts  of  England  and  showing  that  there,  in  order  to 
maintain  such  a  suit,  the  plaintiff  was  always  required 
to  be  in  possession.  But  the  court  further  shows  that 
there  is  no  invasion  of  any  common-law  right  to  trial 
by  jury  by  reason  of  the  enlargement  of  the  jurisdic- 
tion of  equity  to  entertain  suits  to  quiet  title  where 
neither  party  is  in  possession. 

Unlike  the  Code  provision  found  in  many  of  the 
states,  the  forms  of  action  in  civil  cases  are  not  abol- 
ished in  the  federal  courts,  and  the  jurisdiction  of  the 
federal  courts  in  equity  is  indentical  with  the  juris- 
diction of  the  chancery  courts  of  England  at  the  time 
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of  the  Revolution,  except  as  modified  by  the  rules  of 
the  federal  courts  and  enlarged  by  statutes  in  a  few 
instances.  Whenever  a  case  is  brought  in  the  federal 
court  under  the  authority  of  a  state  statute,  which  is 
to  say  a  cause  of  action  created  by  a  state  statute,  as 
an  enlargement  of  an  equitable  right  theretofore  ex- 
isting, the  federal  courts  will  enforce  the  right,  pro- 
vided the  statute  does  not  enlarge  the  fundamentals  of 
the  chancery  jurisdiction  of  such  courts ;  that  is  to  say, 
whenever  such  a  state  statute  enlarging  the  equitable 
jurisdiction  does  not  divest  a  party  of  the  right  to  trial 
by  jury  as  the  same  existed  at  common  law,  the  federal 
court  will  enforce  the  right  as  enlarged.  This,  I  think, 
is  fairly  deducible  from  the  case  of  Holland  v.  Challen, 
supra. 

I  take  it  to  be  beyond  dispute  that  it  is  competent 
for  the  Legisature  of  a  state,  or  for  the  Congress  of  the 
United  States,  to  enlarge  the  equity  jurisdiction  of  the 
courts  of  the  state  or  of  the  United  States;  each  legis- 
laive  body  acting,  of  course,  within  its  proper  sphere. 
Many  statutes  will  be  found  both  in  the  acts  of  Congress 
and  in  the  various  states  which  accomplish  this  result. 
It  would  serve  no  useful  purpose  to  undertake  to  set 
them  out.  A  recent  example  in  our  own  state  will  be 
found  in  the  statute  referred  to  and  considered  in  the 
case  of  Dreyfus  v.  City  of  Socorro,  26  N.  M.  . . . ,  189 
Pac.  878.  These  statutes  are  uniformly  upheld  so  long 
as  they  do  not  intrench  upon  the  constitutional  right  of 
trial  by  jury,  or,  as  the  controlling  congressional  act 
applicable  to  territories  provided,  **the  right  of  trial  by 
jury  as  it  existed  at  common  law.'' 

To  say  that  by  statute  you  could  give  a  court  of 
equity  jurisdiction  over  the  question  of  the  title  to  real 
estate,  where  the  defendant  was  in  possession,  when 
under  the  common  law  in  all  such  cases  ejectment  was 
the  remedy  and  the  right  of  trial  by  jury  existed, 
would  be  to  affirm  that  by  changing  the  name  of  the 
remedy  and  investing  a  court  of  equity  with  jurisdiction 
the  Legislature  could  completely  abolish  the  right  of 
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trial  by  jury.  Again,  if  that  were  true,  it  could  be 
said  with  equal  propriety  that,  where  an  adequate  rem- 
edy at  law  existed  under  which  the  parties  were  en- 
titled to  a  jury  trial,  the  Legislature  might  neverthe- 
less invest  a  court  of  equity  with  jurisdiction,  and  make 
such  jurisdiction  exclusive. 

In  Whitehead  v.  Shattuck,  138  U.  S.  146,  11  Sup.  Ct. 
276,  34  L.  Ed.  873,  the  plaintiff  instituted  a  suit  in 
equity  in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Iowa  to  quiet  his  title  as 
trustee  to  certain  real  estate.  The  bill  alleged  that  the 
plaintiff  was  not  in  possession,  but  that  he  was  the 
owner  of  the  real  estate  described,  that  the  defendant 
was  in  possession,  holding  the  same  openly  and  ad- 
versely to  him,  and  set  forth  the  defendant's  claim  of 
title,  and  asked  that  plaintiff's  title  be  quieted.  Iowa 
had  a  statute  identical  with  our  own.  Mr.  Justice  Field, 
speaking  for  the  court,  said: 

"The  Seventh  Amendment  of  the  Constitution  of  the  United 
States  declares  that  'in  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the  rigrht  of  trial 
by  Jury  shall  be  preserved.  That  provision  would  be  defeated 
if  an  action  at  law  could  be  tried  by  a  court  of  equity,  as  in  the 
latter  court  a  jury  can  only  be  summoned  at  its  discretion  to 
ascertain  special  facts  for  its  enlightenment.  Lewis  v.  Cocks, 
23  Wall.  466,  470;  Klllian  v.  Ebbinghous,  110  U.  S.  568.  573; 
Buzard  v.  Houston,  119  U.  S.  347,  351.  And  so  it  has  been 
held  by  this  court'  that  whenever  a  court  of  law  is  cx>nipetent 
to  take  cognizance  of  a  right,  and  has  power  to  proceed  to  a 
judgment  which  affords  a  plain,  adequate,  and  complete 
remedy,  without  the  aid  of  a  court  of  equity,  the  plaintiff 
must  proceed  at  law,  because  the  defendant  has  a  constitu- 
tional right  to  a  trial  by  jury.*  Hipp  v.  Babin,  19  How.  271. 
278. 

"It  would  be  difficult,  and  perhaps  impossible,  to  state  any 
general  rule  which  would  determine  in  all  cases  what  should 
be  deemed  a  suit  in  equity  as  distinguished  from  an  action  at 
law,  for  particular  elements  may  enter  into  consideration 
which  would  take  the  matter  from  one  court  to  the  other; 
but  this  may  be  said,  that,  where  an  action  is  simply  for  the 
recovery  and  possession  of  specific  real  or  personal  property, 
or  for  the  recovery  of  a  money  judgment,  the  action  is  one  at 
law.  An  action  for  the  recovery  of  real  property,  including 
damages  for  withholding  it,  has  always  been  of  that  class. 
The  right  which  in  thiff  case  the  plaintiff  wishes  to  assert  is 
his  title  to  certain  real  property;  the  remedy  which  he  wishes 
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to  obtain  is  its  posseasion  and  enjoyment;  and  in  a  contest 
over  the  title  both  parties  have  a  constitutional  risrht  to  call 
for  a  jury." 

In  the  case  of  Wehrman  v.  Conklin,  155  U.  S.  314, 
15  Sup.  Ct.  129,  39  L.  Ed.  1167,  the  court  reviews  many 
of  the  earlier  eases  decided  under  state  statutes  au- 
thorizing suits  to  quiet  title.  No  useful  purpose  would 
be  subserved  by  undertaking  to  digest  each  of  these 
cases  and  set  forth  specific  points  decided.  I  believe 
a  reading  of  the  cases  will  show  that  a  suit  in  equity 
could  be  filed  in  the  Circuit  Court  of  the  United  States, 
the  jurisdictional  requisites  existing,  to  quiet  title  to 
real  estate  under  a  state  statute  enlarging  the  equity 
jurisdiction  of  courts  in  such  cases  as  ours :  (1)  Where 
the  plaintiflE  was  in  possession ;  (2)  where  neither  plain- 
tiff nor  defendant  was  in  possession.  But  such  court 
has  consistently  and  always  denied  the  right  of  a  party 
to  proceed  in  equity  under  such  statutes  or  otherwise 
where  the  defendant  was  in  possession,  asserting  title 
to  the  land.  And  this  denial  was  put  upon  either  one 
of  two  grounds :  (1)  Suit  in  equity  would  not  lie  where 
plaintiff  had  a  plain,  complete,  and  adequate  remedy 
at  law;  and  (2)  that  it  was  a  denial  of  right  of  trial  by 
jury  in  a  suit  at  common  law. 

Thus  it  will  be  seen  that  in  these  cases  the  plaintiff 
was  not  denied  access  to  the  equity  jurisdiction  of  the 
federal  court  because  he  was  invoking  a  state  statute, 
because  in  the  case  of  Holland  v.  Challen,  supra,  and 
similar  cases,  his  right  to  proceed  in  the  federal  court 
under  an  enlarged  equity  jurisdiction  was  upheld.  The 
denial  was  by  reason  of  the  fact  th^,t  the  defendant 
was  in  possession  and  relief  was  refused  because  the 
case  was  not  properly  cognizable  in  equity  and  denied 
the  defendant  the  right  of  trial  by  jury. 

Appellee  relies  principally  upon  the  case  of  Ely  v. 
New  Mexico  &  Arizona  R.  R.  Co.,  129  U.  S.  291,  9  Sup. 
Ct.  293,  32  L.  Ed.  688.  This  was  a  suit  filed  in  the  Dis- 
trict  Court  of  the  territory  of  Arizona  to  quiet  title 
to  and  recover  possession  of  land  under  a  territorial 
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statute  which  authorized  suit  to  quiet  title  by  one  in  or 
out  of  possession  against  a  defendant,  whether  in  or 
out  of  possession.  The  complaint  alleged  that  the  de- 
fendant was  in  possession.  Defendant  demurred  to  the 
complaint  on  the  ground  that  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  Demurrer 
was  sustained,  and  on  appeal  to  the  territorial  Supreme 
Court  the  ruling  of  the  court  sustaining  the  demurrer 
was  upheld.  The  Supreme  Court  of  the  United  States 
reversed  the  decision  of  the  territorial  Supreme  Court 
on  the  ground  that  in  Arizona,  by  Code,  the  distinction 
between  actions  at  law  and  suits  in  equity  had  been 
abolished,  and  that  under  the  Code  it  was  competent 
for  the  plaintiff  to  unite  in  the  same  complaint  legal 
and  equitable  causes  of  action  so  long  as  they  were 
properly  related.  Appellee  construes  this  case  as  up- 
holding the  validity  of  the  territorial  statute  in  ques- 
tion, which  would  make  the  case  cognizable  in  equity, 
although  the  defendant  was  in  possession.  Counsel  mis- 
interpret the  effect  of  this  decision. 

The  territorial  Supreme  Court  upheld  the  ruling 
sustaining  the  demurrer  on  the  theory  that  the  cause 
of  action  necessarily  was  in  equity  only,  and  of  course 
the  complaint  did  not  state  facts  sufficient  to  warrant 
the  equitable  relief  sought.  The  Supreme  Court  of  the 
United  States,  in  reversing  the  territorial  Supreme 
Court,  did  so  upon  the  theory  that  the  complaint  stated 
a  good  cause  of  action,  but  it  did  not  say  whether  the 
cause  of  action  was  at  law  or  in  equity.  It,  however, 
quoted  from  former  decisions  of  the  Supreme  Court 
construing  Code  provisions  of  Montana  similar  to  those 
involved  under  the  Arizona  law  and  said : 

"Under  precisely  similar  statutes  of  the  territory  of  Mon- 
tana it  has  been  adjudged  by.  this  court  that  both  legal  and 
equitable  relief  may  be  granted  in  the  same  action,  and  may 
be  administered  through  the  inteventlon  of  a  jury  or  by  the 
court  itself,  according  to  the  nature  of  the  remedy  sought." 

Necessarily  under  this  holding  the  question  of  a 
right  to  jury  trial  would  not  be  involved  in  the  de- 
termination of  the  fact  as  to  whether  the  complaint 
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stated  a  good  cause  of  action.  That  question  could  arise 
only  after  the  issues  were  framed.  Any  other  in- 
terpretation of  this  case  would  run  counter  to  White- 
head v.  Shattuck,  supra,  and  numerous  other  decisions 
of  the  United  States  Supreme  Court. 

Appellee  seems  to  place  some  reliance  upon  the  case 
of  Stanton  v.  Catron,  8  N.  M.  355,  45  Pac.  884,  but  this 
affords  him  no  support.  In  that  case  the  plaintiff  was 
the  owner  of  a  judgment  lien  against  the  real  estate 
in  question,  and  on  the  strength  of  such  lien  sought 
to  have  his  title  to  the  real  estate  quieted.  The  court 
iield  that  the  lien  gave  him  no  title  in  the  land  or 
interest  in  the  title;  consequently  the  court  was  with- 
out jurisdiction  to  entertain  his  suit  to  quiet  his  title. 
See,  also,  Security  Investment  &  Development  Co.  v. 
Capital  City  Bank,  22  N.  M.  469,  164  Pac.  829. 

Appellee  cites  the  following  cases  which  he  contends 
support  his  position:  Parley's  Park  Silver  Mining  Co. 
V.  Kerr,  130  U.  S.  256,  9  Sup.  Ct.  511,  32  L.  Ed.  906 ; 
Union  Mill  &  Mining  Co.  v.  Warren  (C.  C.)  82  Fed. 
519 ;  Cameron  v.  U.  S.,  148  U.  S.  301,  13  Sup.  Ct.  595, 
37  L.  Ed.  459 ;  Wall  v.  Magnes,  17  Colo.  476,  30  Pac.  56 ; 
Amter  v.  Conlon,  22  Colo.  150,  43  Pac.  1002 ;  Zumwalt 
V.  Madden,  23  Or.  185,  31  Pac.  400;  Glasmann  v.  O'Don- 
nell,  6  Utah,  446,  24  Pac.  537 ;  Rough  v.  Simmons,  65 
Cal.  227,  3  Pac.  804;  Stratharn  v.  Dusy,  70  Cal.  xx,  11 
Pac.  606;  Hesser  v.  Miller,  77  Cal.  192,  19  Pac.  375; 
Railroad  Co.  v.  Oyler^  60  Ind.  383 ;  Trittipo  v.  Morgan, 
99  Ind.  269. 

An  examination  of  these  cases,  however,  will  show 
that  they  do  not  go  to  the  extent  claimed,  and  in  reality 
offer  no  support  whatever  to  the  action  of  the  lower 
court  in  this  case  in  denying  appellants*  right  to 
trial  by  jury. 

Appellee  argues  that  he  can,  under  this  statute, 
quiet  his  title  to  the  real  estate  in  question  against 
the  appellants,  although  in  possession,  but  admits  that 
he  cannot,  without  running  counter  to  the  guaranteed 
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right  of  trial  by  jury,  oust  the  appellants  of  their  pos- 
session. For  this  reason^  prior  to  trial,  he  disclaimed 
any  right  to  recover  possession  in  this  action.  He  now 
argues  that,  if  he  succeeds  in  quieting  his  title  by  this 
action,  he  will  then  be  able  to  bring  a  suit  in  ejectment 
and  oust  the  appellants ;  that  in  such  a  suit  appellants 
wil  be  entitled  to  trial  by  jury. 

The  fallacy  in  this  argument  lies  in  the  fact  that 
appellee,  by  a  resort  to  a  court  of  law  in  the  first  place, 
could  accomplish  the  same  result  in  one  action  that  he 
would  seek  to  accomplish  by  his  method  in  two;  in 
other  words,  a  suit  at  law  will  afford  him  complete  and 
adequate  relief,  and  this  fact  of  itself  precludes  him 
from  resorting  to  a  court  of  equity. 

But  the  complaint  was  good  as  against  the  demurrer, 
because  it  did  state  a  cause  of  action.  The  error  was 
in  denying  appellants  a  trial  by  jury.  In  such  an  ac- 
tion they  were  so  entitled  under  the  territorial  form  of 
government,  and  a  continuation  of  this  right  was  guar- 
anteed by  the  state  Constitution,  and  for  this  reason, 
and  the  further  reason  stated  by  Mr.  Justice  Baynolds, 
the  cause  should  be  reversed. 


GUADALUPE  COUNTY  BOARD  OF  EDUCATION 

V.  O^BANNON. 

INo.  2436,  Jan.  14,  1921.] 
SYI^LABUS  BY  THE  COURT. 

1.  A  complaint  in  specific  performance,  based  upon  a  con- 
tract of  A.  to  convey  property  to  B.  when  he  acquired  the 
legal  title,  and  the  ratification  thereof  by  C,  is  Insufflicient, 
where  it  does!  not  allege  the  relation  of  principal  and  agent, 
express  or  implied,  between  B.  and  C,  and  the  vesting  of  the 
legal  title  in  B.  P.  609 

2.  "Ratification"  means  giving  validity  to  the  act  of  an- 
other, and  in  legal  phraseology  usually  means  to  approve  or 
affirm  by  a  principal  what  has  been  done  by  an  agent  or  one 
assuming  to  act  for  another.  P.  610 

3.  "Specific  performance*'  is  the  actual  accomplishment  of 
a  contract  by  a  party  bound  to  fulfill  it.  and  is  a  means  of 
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oompelUng:  a  party  to  do  precisely  what  he  ought  to  have 
done  without  beiner  coerced  by  a  court.  P.  610 

Appeal  from  District  Court,  Guadalupe  County; 
Leahy,  Judge. 

Action  by  the  Ouadalupe  County  Board  of  Education 
against  Joseph  N.  O'Bannon.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.    Affirmed. 

F.  Faircloth,  of  Santa  Bosa,  for  appellant. 

B.  R.  Wright,  of  Santa  Fe,  and  M.  R.  Baker,  of  Santa 
Rosa,  for  appellee. 

OPINION  OP  THE  COURT. 

PARKER,  J.  This  is  an  appeal  by  the  Ouadalupe 
County  Board  of  Education,  a  corporation,  from  a  judg- 
ment rendered  in  the  district  court  for  Ouadalupe 
county,  dismissing  its  complaint  against  the  appellee. 

A  proper  understanding  of  the  case  makes  it  necessary 
to  set  forth  in  detail  portions  of  the  pleadings.  The 
complaint,  after  alleging  the  character  of  the  appellant 
and  the  residence  of  the  appellee,  proceeded  as  f ollow^s : 

"That  the  plaintiff  herein  •  •  *  is  the  owner  in  fee 
simple  ot  the  following  described  and  numbered  lands  and 
real  estate,  to  wit:  [Then  follows  description  of  land,  consti- 
tuting' about  one  acre.] 

"That  on  or  about  the day  of  September,  A    D.  1908, 

had  a  valid  filing  on,  and  was  in  possession  of,  under  the 


laws  of  the  United  States  of  America,  the  following  described 
♦  •  •  land.  [Then  follow  description  of  a  tract  of  land 
embracing  the  one  acre  of  which  appellant  claimed  to  be  the 
owner.]  That  while  he  had  such  filing,  and  while  he  was 
in  possession  of  such  lands,  «  *  •  and  for  the  considera- 
tion hereinafter  named,  he  delivered  to  school  district  No. 
26,  *  *  *  the  land  and  real  estate  (described  above  and 
constituting  one  acre)  upon  the  consideration  that  said  school 
district  No.  26  would  build  thereon  a  substantial  schoolhouse 
and  maintain  a  school  therein,  *  •  •  and  that  thereafter, 
when  he  received  a  patent  for  said  lands  from  the  United 
States  of  America,  he  would  deed  [the  said  acre  of  land]  to 
school  district  No.  26.     ♦     ♦     ♦ 

"(5)  That  ever  since  the day  of  September.  A.  D.  1908, 

school  district  No.  26  •  •  •  has  had  the  possession  of 
and  have  [has]  constructed  upon  and  maintained  a  substantial 
school  building  thereon,  and  have  [has]  had  a  school  therein, 
in  accordance  with  the  laws  of  the  state  of  New  Mexico. 

"(6)    That  thereafter,   on   or  about  the  day   of  Sep- 
tember. A.  D.  1910,  Joseph  N.  O'Bannon,  with  full  knowledge 
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of  the  contract  •  *  *  aforesaid,  and  with  full  knowledgre 
of  the  possession  and  occupation  V>f  said  premises  by  said 
school  district,  •  *  *  entered  and  filed  upon  said  described 
*  *  *  lands,  and  that  thereafter,  on  the  27th  day  of 
November,  1914,  he  received  the  patent  of  the  United  States  of 
America  for  said  lands.     ♦      ♦      ♦ 

"(7)  That  the  said  Joseph  N.  O'Bannon  has  refused  and 
still  refuses  to  deed  the  said  described  *  •  «  lands  to 
school  district  No.  26,  or  to  the  plaintiff  herein,  although  he 
fully  acquiesced  in  the  contract  *  *  •  aforesaid  and  fully 
ratified  the  same,  although  due  demand  has  been  made  for 
said  deed. 

"Wherefore  plaintiff  prays  for  Judgment  that  the  defendant 
be  required  to  convey  to  the  plaintiff,  by  a  good  and  sufficient 
deed  of  conveyance,  said  described  ♦  •  •  land,  pursuant 
to  the  contracft  and  agreement  aforesaid.     ♦      •      ♦" 

To  the  complaint  the  appellee  filed  a  demurrer  upon 
the  following  grounds:  (1)  That  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  (2) 
that  the  complaint  does  not  allege  that  defendant  made 
an  agreement  or  memorandum  in  writing  by  which  he 
bound  himself  to  convey  said  property,  nor  is  there  any 
allegation  in  the  complaint  showing  that  any  considera- 
tion was  received  by  defendant;  (3)  that  the  complaint 
does  not  allege  that  the  plaintiff  has  paid  or  offered  to 
pay  defendant  any  money  or  thing  of  value  as  full  or 
part  payment  for  said  land;  (4)  that  the  deed  of  the 
defendant  would  be  insufficient  to  convey  said  property, 
in  that  defendant  is  a  married  man,  and  therefore  there 
is  a  defect  of  parties  defendant;  and  (5)  that  plaintiff 
alleges  it  is  the  owner  in  fee  simple  of  said  lands  but 
fails  to  show  title  thereto.  The  demurrer  was  sustained, 
the  appellant  stood  upon  the  complaint,  and  judgment 
of  dismissal  was  rendered. 

The  pleadings  in  this  case  illustrate  the  difficulty 
which  frequently  occurs  under  the  code  system  of  plead- 
ing, in  determining  the  nature  of  the  cause  of  action 
stated.  The  prayer  of  the  complaint,  which  is  really 
no  part  of  the  pleading  (Beals  v.  Ares,  25  N.  M.  459, 
185  Pac.  780),  discloses  that  the  pleader  proceeded  upon 
the  theory  that  the  suit  was  in  specific  performance  and 
not  to  quiet  title.  Evidently  the  case  was  so  treated 
by  both  parties  and  the  trial  court. 
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The  complaint,  reduced  to  its  lowest  terms,  alleged 
simply  that  X,  an  unknown  or  unnamed  person,  under 
an  entry  of  lands  under  the  laws  of  the  United  States, 
delivered  the  property  to  the  appellant  and  verbally 
agreed  with  the  school  district  that  when  he  |  became 
possessed  of  the  legal  title  to  the  land  in  dispute  he  would 
convey  the  same  to  the  appellant,  in  the  event  the  appel- 
lant would  erect  a  school  building  thereon  and  continue 
to  maintain  a  school  therein ;  that  the  appellant  per- 
formed the  conditions. of  said  agreement;  that  X,  the 
unknown  party,  was  succeeded  as  an  entrjTnan  of  said 
land  by  the  appellee,  who  **  acquiesced ' '  in  and 
'' ratified"  the  said  contract,  with  full  knowledge  of 
the  possession  and  occupation  of  the  property  by  the 
appellant  and  received  patent  for  said  land  subsequent 
thereto,  but  refused  to  perform  the  covenants  of  said 
agreement. 

[1]  We  apprehend  that  the  appellant  has  mistaken 
bis  cause  of  action.  To  give  effect  to  the  language  of 
the  complaint  is  all  that  we  are  required  to  do  to  sustain 
the  judgment  of  the  trial  court.  The  action  did  not 
proceed  upon  the  theory  of  novation;  i.  e.,  as  applied 
to  this  case,  that  the  contractual  obligations  of  X.,  the 
unnamed  party  to  the  agreement,  were  assumed  by  the 
appellee,  and  that  thereafter  the  ap:reement  stood  as 
though  the  appellee  was  an  original  party  thereto.  To 
the  contrary,  however,  the  action  proceeded  upon  the 
theory  that  the  appellee  ''ratified"  the  contract  be- 
tween X.  and  the  appellant.  Under  that  contract  X. 
undertook  to  make  conveyance  of  the  land  when  he  was 
vested  with  its  legal  title,  when  the  conditions  of  the 
contract,  obligatory  upon  the  appellant,  had  teen  ful- 
filled, and,  under  the  allegations  of  the  complaint,  that 
is  all  that  was  ** ratified"  by  the  appellee.  By  the  rati- 
fication the  appellee  did  not  agree  to  execute  a  deed 
for  the  premises  when  he,  the  appellee,  acquired  title 
thereto,  but  agreed  that  X.  might  execute  a  deed  there- 
for when  he  (X.)  obtained  the  legal  title.    There  is  no 
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allegation  in  the  complaint  that  X.  obtained  the  legal 
title. 

[3]  Ratification  means  to  give  validity  to  the  act  of 
another,  and  in  legal  phraseology  usually  means  to  ap- 
prove or  affirm  by  a  principal  what  has  been  done  by 
an  agent  or  one  assuming  to  act  for  another.  There 
must  be  some  relation,  actual  or  assumed,  of  principal 
and  agent.  See  7  Words  and  Phrases,  5928  et  seq. ;  4 
Words  &  Phrases,  Second  Series,  123  et  seq.  No  such 
relation  between  X.,  the  unnamed  party,  and  the  ap- 
pellee was  alleged  to  exist  in  the  complaint. 

[3]  Specific  performance  is  the  actual  accomplish- 
ment of  a  contract  by  a  party  bound  to  fulfill  it,  and 
is  a  means  of  compelling  a  party  to  do  precisely  what 
he  ought  to  have  done  without  being  coerced  by  a  court. 
25  B.  C.  L.  203.  There  are  no  means  in  this  case  by 
which  an  action  against  the  appellee  will  compel  the 
performance  of  the  contract  by  X.,  nor  under  the 
pleadings  could  X.  be  compelled  to  perform,  because  it 
does  not  appear  that  he  was  ever  vested  with  the  title 
to  said  land. 

The  appellant  argues  this  case  solely  upon  the  premise 
that  the  acts  of  X.,  the  unknown  and  unnamed  entry- 
man,  amounted  to  a  common-law  dedication  of  the  prop- 
erty in  question  and  the  vesting  of  title  thereto  in  the 
public,  the  school  district,  or  the  county  board  of  educa- 
tion. Appellant  also  argues  that  the  appellee '^acquired 
the  land  from  the  United  States  by  false  and  fraudulent 
representations,  and  hence  a  constructive  trust  arose  in 
favor  of  the  appellant.  There  is  no  allegation  in  the 
pleadings  to  support  any  such  theory.  If  it  were  true 
that  a  common-law  dedication  was  made  of  this  prop- 
erty by  X.,  appellant's  remedy  would  have  been  a  suit 
to  quiet  title,  not  a  suit  for  specific  performance.  In 
conclusion,  we  note  that  appellee  was  a  marrfed  man, 
and  consequently  could  not  convey  the  title  to  the  prem- 
ises without  the  joinder  of  his  wife.  No  such  question 
is  properly  here,  because  the  facts  set  up  as  to  marriage 
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do  not  appear  upon  the  face  of  the  complaint,  and  the 
objection  should  have  been  taken  by  way  of  answer. 

The  judgment  of  the  trial  court  will  therefore  be  af- 
&rmed ;  and  it  is  so  ordered. 

Roberts,  C.  J.,  and  Raynolds,  J.,  concur. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  DUGAN,  et  al. 

[No.  2320,  Jan.  15,  1921.] 
SYLLABUS  BY  THE  COURT. 

Dugan  V.  Montoya,  24  N.  M.  102,  173  Pac.  118,  fol- 
lowed. 

Appeal  from  District  Court,  McKinley  County;  Rey- 
nolds, Judge. 

Action  by  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  against  Sarah  Dugan  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.    Affirmed. 

H.  B.  Jamison,  of  Albuquerque,  and  A.  T.  Hannett 
and  E.  A.  Martin,  both  of  Gallup,  for  appellants. 

C.  M.  Botts,  W.  C.  Reid,  and  George  S.  Downer,  all  of 
Albuquerque,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  C.  J.  The  decision  of  this  court  in  the  case 
of  Dugan  v.  Montoya,  24  N.  M.  102, 173  Pac.  118,  is  con- 
trolling in  this  case,  and  requires  the  affirmance  of  the 
judgment  of  the  lower  court.  The  law  and  facta  are  the 
same  in  both  cases.  Appellants  argue  that  the  court  in 
that  case  did  not  consider  and  decide  the  question  as  to 
whether  the  grantees  of  the  quarter  section  of  land  in- 
volved were  the  owners  of  the  reversion  of  the  27.72  acres 
claimed  by  the  railroad  as  station  grounds,  and  as  such 
had  a  right  to  litigate  out  with  the  railroad  the  question 
as  to  whether  it  required  the  land  claimed,  or  had  for- 
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felted  the  same  by  nonuser.    In  the  case  referred  to  we 
said: 

"In  the  case  of  Oregron  Short  Line  v.  Stalker,  14  Idaho,  862, 
94  Pac.  56,  it  was  stated  that  the  only  person  who  was  in  a 
position  to  take  advantasre  of  the  fortfeiture  of  the  right  of 
way  was  the  United  States  government." 

We  there  clearly  held  that  tbey  had  no  such  right,  and 
this  view  is,  we  believe,  supported  by  all  the  authorities. 
The  judgment  is  affirmed. 

Parker,  J.,  concurs.  Raynolds,  J.,  having  heard  the 
case  below  did  not  participate  in  this  opinion. 


MICHAEL  V.  BUSH 

[No.  2413,  Jan.  17,   1921.] 
SYLLABUS  BY  THE  COURT. 


The  district  courts  have  no  origrinal  Jurisdiction  to  allow 
a  claim  against  an  administrator  and  the  surety  on  his  bond, 
where  the  probate  court  had  jurisdiction  and  the  claim  has 
been  filed,  allowed,  and  paid  in  part  in  the  probate  court,  no 
appeal  from  the  action  of  the  probate  court  having:  been 
taken,  and  the  complaint  neither  alleges  grounds  of  equitable 
relief  nor  seeks  such  relief  in  the  prayer,  but  asks  only  for 
a  money  Judgrment  against  the  administrator  and  his  surety. 

Appeal  from  District  Court,  Guadalupe  County ;  Lea- 
hy, Judge. 

Action  by  John  Michael  against  Fred  J.  Bush,  admin- 
istrator, and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Reversed,  with  instructions. 

H.  R.  Parsons,  of  Ft.  Sumner,  for  appellants. 

F.  Faircix)th,  of  Santa  Rosa,  for  appellee. 

OPINION  OP  THE  COURT. 

RAYNOLDS,  J.  This  is  an  appeal  from  the  judgment 
of  the  district  court  of  the  Fourth  judicial  district,  sitting 
in  and  for  the  county  of  Quadalupe,  against  Fred  J. 
Bush,  administrator  of  the  estate  of  James  M.  Rodgers, 
deceased  and  the  American  Surety  Company,  the  surety 
on  said  administrator's  bond. 
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Early  in  1915  the  appellant,  Fred  J.  Bush,  was  ap- 
poiated  administrator  of  the  estate  of  James  M.  Rodg- 
ers,  deceased,  and  duly  qualified,  giving  a  bond  as  ad- 
ministrator with  the  appellant,  the  American  Surety 
Company,  as  his  surety.  During  the  course  of  the  ad- 
ministration of  the  estate,  the  exact  date  not  appearing  in 
the  transcript,  the  administrator  approved  and  the  pro- 
bate court  allowed  the  claim  of  the  appellee,  Michael,  for 
the  sum  of  $285.35.  On  this  claim  $125  was  paid  by  the 
administrator,  leaving  a  balance  unpaid  of  $160.35,  with 
interest.  On  March  15,  1917,  the  final  account  of  the 
administrator  was  filed,  and  after  due  notice  had  been 
given  was  approved  by  the  probate  court  on  May  7,  1917. 
The  court  on  this  date  also  entered  an  order  reciting  that 
there  were  no  funds  to  pay  the  claim  of  said  appellee, 
John  Michael,  but  that  said  administrator,  Bush,  should 
assign  and  set  over  to  said  Michael  all  uncollected  ac- 
counts of  the  estate  due  the  deceased,  Rodgers  ana  that — 


"Upon  the  tiling  of  said  assigrnment  with  the  clerk  of  the 
probate  court,  then  and  thereupon  said  Bush  shall  be  dis- 
charged as  administrator,  and  said  Bush,  as  principal,  and  the 
American  Surety  Company  of  New  York  a.d  his  sureties,  shall 
be  then  and  thereupon  released  from  any  and  all  liability  upon 
a  certain  bond  executed  by  them,  filed  in  this  matter  by  said 
administrator." 


More  than  eight  months  prior  to  the  entry  of  this  order 
or  on  August  17, 1916,  the  appellee  Michael,  who  was  the 
plaintiff  in  the  case  below,  filed  his  complaint  in  the  dis- 
trict court,  setting  up  the  death  of  Rodgers,  the  appoint- 
ment and  qualification  of  Bush  as  administrator,  the 
approval  and  allowance  of  his  claim  by  the  administra- 
tor and  the  court,  and  the  partial  payment  of  $125  in  said 
claim.  He  prayed  judgment  against  the  administrator 
and  his  surety  for  the  balance  of  $160.35.  He  also 
alleged  that  his  claim  was  a  preferred  one,  had  been 
allowed  as  such,  that  the  administrator  had  not  properly 
collected  the  assets  of  the  estate,  and,  further,  that  had 
said  administrator  so  collected  the  assets,  there  would 
have  been  sufficient  funds  to  pay  his  claim  in  full.    No 
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ground  for  equitable  relief  is  alleged  nor  prayed  for,  and 
a  money  judgment  alone  is  sought. 

On  September  5,  1917,  more  than  a  year  after  the 
filing  of  the  complaint,  the  defendants  filed  their  first 
amended  answer,  setting  up  the  discharge  of  the  admin- 
istrator and  the  order  of  the  probate  court  May  7,  1917. 
They  also  denied  the  devastavit  alleged  in  the  complaint. 

Plaintiff  below,  appellee  here,  demurred  to  the  para- 
graphs of  the  answer  setting  up  the  discharge  and  order 
of  the  probate  court  on  the  ground  that  they  state  no 
defense.  This  demurrer  was  sustained,  and  subsequent- 
ly, no  further  pleading  having  been  filed  by  the  appell- 
ants, on  January  6,  1919,  judgment  bj''  default  against 
said  appellants  was  taken  for  the  amount  prayed  for  in 
the  complaint.  From  the  judgment  thus  rendered  this 
appeal  is  taken. 

Appellants  assign  as  error  that  the  complaint  did  not 
contain  necessary  allegations  showing  that  permission  to 
sue  on  the  administrator's  bond  had  been  obtained  from 
the  probate  court,  and  in  his  brief  counsel  argues  that 
the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  point  is  raised  for  the  first  time 
in  this  court,  but  as  has  been  decided  in  many  cases,  the 
objection  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  may  be  raised  at  any 
stage  of  the  proceedings.  Baca  v.  Perea,  25  N.  M.  442, 
at  page  446,  184  Pac.  482,  where  the  authorities  on  this 
proposition  are  collected. 

The  contention  of  the  appellants  goes  to  the  merits  of 
the  case  and  is  controlling.  In  our  opinion  the  Objection 
to  the  complaint  is  well  taken,  as  it  does  not  state  a 
cause  of  action.  The  complaint  was  filed  in  the  district 
court  during  the  progress  of  the  administration  of  the 
estate  in  the  probate  court  before  final  settlement,  and  no 
appeal  is  attempted  to  have  been  taken  from  an  order 
made  during  the  progress  of  the  administration ;  but,  on 
the  contrary,  the  complaint  shows  that  attempt  was  made 
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to  allege  devastavit  by  the  administrator,  to  inquire  into 
the  order  of  the  probate  court  allowing  the  account,  and 
to  substitute  for  such  allowance  a  judgment  against  the 
administrator  and  his  surety  on  an  alleged  preferred 
claim.  It  is  doubtful  whether  such  a  case  as  the  present 
one  could  be  maintained  against  the  surety  on  an  admin- 
istrator's bond  or  against  the  administrator  be'fore  the 
accounting  and  final  settlement.  We  do  not  decide  the 
case  upon  that  ground,  however,  but  upon  the  ground 
that  the  district  court  is  without  jurisdiction  except  upon 
appeal  in  a  suit  like  the  present  one,  where  no  ground  of 
equitable  jurisdiction  is  alleged  as  in  Perea  v.  Barela,  5 
N.  M.  458,  472,  23  Pac.  766 ;  Perea  v.  Barela,  6  N.  M. 
239, 241 ;  Candelaria  v.  Miera,  18  N.  M.  118, 134  Pac.  829, 
Here  an  attempt  is  made  to  have  a  claim  against  S  dece- 
dent's  estate  adjudicated  in  the  first  instance  in  the  dis- 
trict court  and  a  money  judgment  only  sought  The  pro- 
bate court  had  exclusive  jurisdiction  of  matters  of  this 
nature,  and  such  a  suit  as  i^  here  brought  is  specifically 
prohibited  by  our  statute.  The  remedy  by  appeal  to  the 
district  court  from  orders  of  the  probate  court  is  given 
by  sections  1438  and  1439,  Code  1915,  and  the  laws  of 
1915,  chapter  99.  No  attempt  is  here  made  to  proceed  un- 
der the  Laws  of  1919,  chapter  40,  which  was  not  in  force 
at  the  time  this  suit  was  instituted.  A  reading  of  the 
statute  which  follows  will  show  that  the  only  remedy  for 
one  aggrieved  by  an  order  of  the  probate  court,  such 
court  having  jurisdiction,  is  to  appeal  to  the  district 
court. 


"The  probate  courts  shall  have  exclusive  original  jurisdic- 
tion in  all  the  following  causes,  to  wit:  ♦  •  •  The  settle- 
ment and  allowance  of  accounts  of  executors,  administrators 
and  guardians;  •  •  •  the  hearing  and  determination  of 
all  controversies  respectmg  the  duties,  accounts  and  settle- 
ments of  executors,  administrators  and  guardians,  *  *  • 
the  hearing  and  determination  of  all  controversies  respecting 
any  order,  judgment  or  decree  in  such  probate  courts  with 
reference  to  any  of  the  foregoing  matters  of  which  the  probate 
cx>urts  are  herein  given  exclusive  original  jurisdiction,  and  no 
suit  shall  be  prosecuted  or  begun  in  any  district  court  to  re- 
view or  in  any  manner  inquini;  into  or  reopen  or  set  aside 
any  such  order,  judgment  or  decree,  and  no  such  order,  judg- 
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ment  or  decree  shall  be  reviewed  or  examined  in  any  district 
court  except  upon  an  appeal  taken  in  the  manner  provided 
by  Jaw."     Code  1915,   S   1430. 

This  section  of  the  Code  of  1915  is  taken  from  Laws 
1889,  c.  90  §  48.  The  Constitution  of  the  state  of  New 
Mexico  (article  6,  §  23)  provides  as  follows: 

"The  probate  court  is  hereby  established  for  each  county, 
which  shall  be  a  court  of  record,  and  until  otherwise  provided 
by  law,  shall  have  the  same  jurisdiction  as  is  now  exercised 
by  the  probate  courts  of  the  territory  of  New  Mexico." 

It  will  thus  be  seen  that  under  the  law  of  the  territory 
of  New  Mexico  the  probate  courts  had  exclusive,  orig- 
inal jurisdiction  of  matters  which  are  attempted  to  be 
adjudicated  in  this  suit,  and  that  the  jurisdiction  of  the 
district  courts  in  actions  of  this  kind  could  be  invoked 
only  by  appeal. 

The  objection  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  is  well  taken, 
and  the  case  is  reversed,  with  instructions  to  dismiss  the 
complaint;  and  it  is  so  ordered. 

BoBEBTs,  C.  J.,  and  Parker,  J.,  concur. 


STATE  ex  rel.  HALL  et  al  v.  BALLOW,  County 

Treasurer. 

[No.  2365,  Jan.  19,  1921.] 

SYLLABUS  BY  THE  COURT. 

A  tax  levied  and  assessed  on  personal  property  of  the  owner 
of  both  real  and  personal  property  is  not  a  lien  on  the  real 
property  of  such  owner. 

Appeal  from  District  Court,  Roosevelt  County;  Mc- 
Clure,  Judge. 

Mandamus  by  the  State,  on  the  relation  of  James  A. 
Hall  and  another  against  John  W.  Ballow^  Treasurer  of 
Roosevelt  County.  Judgment  for  relators,  antf  respond- 
ent appeals.    Affirmed. 
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0.  O.  AsKREN,  Atty.  Gen.  for  appellant. 
James  A.  Hall,  of  Portales,  for  appellees. 

OPINION  OF  THE  COURT. 

RAYNOLDS,  J.    On  November  4, 1918,  an  alternative 
writ  of  mandamus  was  issued,  setting  out  that  a  certain 
tract  of  360  acres  in  Roosevelt  county  had  been  conveyed 
by  deed  of  trust  to  James  A.  Hall,  to  secure  the  payment 
to  Max  Buchman  of  certain  promissory  note,  the  note 
remaining  unpaid  at  the  date  of  the  issuance  of  the  writ. 
It  further  appeared  from  the  writ :    That  the  said  360 
acres  had  been  assessed  in  1917  to  W.  B.  Brown,  for 
$3,800,  together  with^personal  property  valued  at  $2,800. 
That  Brown  had  sold  and  conveyed  all  of  said  real  estate 
and  improvements  to  A.  B.  Meiner  during  1917,  and  that 
said  Meiner  allowed  the  taxes  on  the  land  to  become  de- 
linquent.   Sut  has  been  filed  to  collect  the  taxes  due  and 
delinquent  for  1917,  both  on  the  real  and  personal  prop- 
erty, assessed  to  Brown,  and  judgment  obtained  thereon 
in  the  amount  of  $75.77  due  on  the  land,  and  $53.40  due 
on  the  personal  property.    In  said  judgment,  the  treas- 
urer was  commanded  to  sell  the  property,  or  so  much  as 
might  be  necessary  to  realize  the  taxes,  interest,  and  costs 
due.    That  the  treasurer  in  pursuance  of  said  judgment 
did  sell  the  lands  and  improvements  to  Roosevelt  county 
for  the  total  amount  of  the  judgment,  that  is,  the  taxes 
due  on  the  land  and  on  the  personal  property.     On  Octo- 
ber 29,  1918,  after  the  sale  to  the  county  of  the  land'  in 
question,  James  A.  Hall  and  Max  Buchman  offered  to 
pay  that  part  of  the  judgment,  and  tendered  the  treas- 
urer the  amount  of  taxes,  interest,  penalties,  and  costs 
assessed  against  the  land  alone,  not  including  the  amount 
demanded  as  taxes  on  personal  property,  which  tender 
and  offer  to  pay  the  treasurer  refused  to  aecept,  but 
said  he  would  accept  the  total  amount  of  the  judgment 
and  issue  a  certificate  of  redemption  for  the  land  upon 
payment  of  the  total  amount. 

The  alternative  writ  issued  by  the  court  commanded 
the  respondent  treasurer  to  show  cause  why  he  should 
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not  accept  plaintiff's  offer  of  taxes,  etc.,  due  on  the  land 
and  issue  a  certificate  of  redemption  therefor.  The  re- 
spondent by  his  answer  set.  up  that  the  judgment  for 
both  amounts  of  $75.77  due  on  the  real  estate  and  $53.40 
on  the  personal  property  constituted  a  lien  upon  the  real 
estate  and  the  personal  property  severally,  and  that 
either  could  be  sold  for  the  amount  of  the  judgment; 
that  in  fact  the  real  estate  had  been  sold  for  the  total 
amount  of  the  judgment,  and  the  tax  sale  certificate  had 
been  issued  to  Roosevelt  county  on  October  23,  1918.  He 
further  contended  that  he  could  not  on  October  29,  1918, 
accept  any  other  amount  than  that  for  which  said  land 
waa  sold  to  Roosevelt  county  in  the  attempt  to  redeem 
the  same. 

The  parties  entered  into  a  stipulation  as  to  the  facts, 
and  submitted  the  case  to  the  court.  The  court  found  in 
favor  of  the  relators,  and  issued  a  peremptory  writ  of 
mandamus,  commanding  the  respondent  to  accept  the 
amount  tendered  by  the  plaintiffs,  which  amount  was 
due  on  the  real  estate  alone,  that  is,  $80.21,  and  com- 
manding him  also  to  issue  a  certificate  of  redemption  for 
such  real  estate.  Prom  this  judgment  against  the  re- 
spondent he  appeals  to  this  court. 

Two  assignments  of  error  are  made,  the  proposition  in- 
volved being  that  the  tax  upon  the  personal  property  is 
a  lien  upon  the  real  property,  and  that  the  real  property 
as.  in  this  case  cannot  be  redeemed  separately.  The 
relators,  the  appellees  here,  contend,  that  no  lien  was 
created  against  the  real  estate  for  the  delinquent  per- 
sonal tax  of  Brown,  who  was  the  owner  of  the  real  and 
personal  property  in  1917,  and  against  whom  the  tax 
was  assessed. 

The  sole  question  involved  is  whether  or  not  delin- 
quent taxes  assessed  against  personal  property  are  a  lien 
upon  real  estate  of  the  owner  of  the  personal  property. 
The  general  law  upon  the  subject  is  as  follows : 

"A  tax  levied  and  assessed  upon  specific  property  is  not  a 
lien  on  that  or  any  other  property  of  the  owner,  unless  ex- 
pressly made  so  by  statute,  and  an  Intention   to  this  effect 
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must  be  clearly  manifested  in  the  statute,  as  a  lien  will  neither 
be  created  by  implication  nor  enlargred  by  construction."  37 
Cyc.  p.  1138,  and  cases  cited. 

"Where  a  statutory  provision  makes  the  taxes  a  lien  on 
particular  kinds  of  property,  it  will  not  be  extended  by  con- 
struction so  as  to  afTect  other  kinds  of  property.  As  a  greneral 
rule  the  tax  is  a  lien  on  specific  piece  or  article  or  agrgrregrate 
collection  of  property  which  is  assessed."     37  Cyc.  p.  1140. 

'*In  some  of  the  states  taxes  asessed  upon  personal  prop- 
erty attach  as  liens  upon  any  real  estate  owned  by  the  tax 
payer  at  the  time  of  such  assessment,  or  at  the  time  when 
the  taxes  become  delinquent."     37  Cyc.  p.  1141. 

See,  also  Ck)oley  on  Taxation  (3d  Ed.)  vol.  2,  p.  865, 
and  cases  cited. 

In  this  case  the  tax  suit  was  instituted,  judgment  ren- 
dered, and  sale  made  under  chapter  80,  Session  Laws 
1917.  No  provision  is  made  in  that  law,  or  any  law  in 
this  state  to  which  our  attention  has  been  called,  provid- 
ing that  the  tax  on  personal  property  shall  become  a  lien 
on  the  real  estate  of  the  owner.  On  the  contrary,  the 
policy  of  the  law  seems  to  be,  and  provisions  are  made, 
for  separate  return  of  personal  and  real  property  and 
a  separate  statement  of  the  tax  due  upon  each  class. 
This  is  apparent  from  sections  2  and  5  of  chapter  80, 
Laws  1917.  Section  5489,  Code  1915,  provides  for  dis- 
traint and  sale  of  personal  property  for  their  collection, 
but  does  not  provide  for  a  lien  either  upon  the  personal 
property  itself  nor  the  real  estate  of  the  owner  of  such 
personal  property. 

It  therefore  follows  under  the  above-cited  authorities 
that  in  the  absence  of  any  statute  making  personal  prop- 
erty taxes  a  lien  upon  the  real  estate  of  the  owner,  no 
such  lien  exists,  and  the  court  properly  granted  the  writ 
of  mandamus  commanding  the  treasurer  to  accept  the 
tender  made  by  the  relators  for  the  taxes,  interest,  pen- 
alties, and  costs  of  the  real  estate  alone. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed ;  and  it  is  so  ordered. 

Roberts,  C.  J.  and  Parker,  J.,  concur. 
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DURAN  V.  NICHOLS. 

[No.  2458;  Jan.  19,  1921.] 

SYLLABUS  BY  THE  COURT. 

The  tindiners  of  a  trial  court,  based  on  confliction  evidence, 
will  not  be  disturbed  on  appeal,  where  the  same  are  sup- 
ported by  substantial  evidence.  Kelly  v.  La  Cueva  Ranch 
Co.,  25  N.  M.  674,  187  Pac.  547.  followed. 

Appeal  from  District  Court,  Sierra  County;  Ed  Me- 
chem,  Judge. 

Suit  by  Alfonso  Duran  against  J.  M.  Nichols.  Judg- 
ment for  defendant  and  plaintiff  appeals.    Affirmed. 

Edward  D.  Tittmann,  of  Hillsboro,  for  appellant. 

H.  A.  WoLPORD,  of  Hillsboro,  for  appellee. 

OPINION  OP  THE  COURT. 

HAYNOLDS,  J.  This  is  an  action  brought  by  Al- 
fonso Duran  in  the  district  court  of  Sierra  county  against 
J.  M.  Nichols  to  foreclose  a  lien  on  the  Alert  mining 
claim,  situated  in  Las  Animas  mining  district  in  said 
county.  The  complaint  sets  forth  notice  of  lien,  record- 
ing of  the  same,  which  notice  recited  the  amount  of 
wages  of  $38  due  Alfonso  Duran  at  the  rate  of  $4  per 
day  for  labor  performed  between  certain  dates,  that  the 
person  who  employed  the  lien  claimant  was  M.  R.  Craw- 
ford, that  the  owner  of  the  claim  was  J.  M.  Nichols,  and 
that  the  name  of  the  claim  was  Alert  lode  mining  claim, 
situated  in  the  Las  Animas  mining  district.  Judgment  is 
asked  for  $38  wages  due,  $30  as  attorney  fee,  and  $1.50 
as  costs  of  filing  lien  and  the  cost  of  the  action. 

Defendant  put  in  a  general  denial,  and  the  case  was 
tried  to  the  court  without  a  jury,  the  defendant  relying 
on  the  claim  that  he  was  not  the  owner  of  the  Alert  at 
the  time  the  labor  was  performed ;  that  the  ground  cov- 
ered by  the  location  was  formerly  the  Alert  location,  but 
was  then  open  and  government  land ;  that  the  wife  of  the 
defendant  located  the  ground  which  included  a  portion 
of  the  claim  formerly  known  as  the  Alert. 
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Certain  findings  of  fact  and  conclusions  of  law  were 
requested  by  the  plaintiff,  which  the  court  refused. 
Judgment  was  given  for  the  defendant,  declaring  the 
lien  sought  to  be  foreclosed  by  the  plaintiff 's  action  null 
and  void.  An  appeal  was  prayed  to  this  court,  which 
was  granted. 

Appellant  assignsi  as  error  the  failure  of  the  court  to 
make  certain  findings  of  fact  to  the  effect  that  he 
worked  on  the  Alert  claim  and  that  appellee  was  the 
owner  of  the  claim.  In  support  of  his  assignment  he 
argues  that  ''the  evidence  is  so  uncontradicted  as  to 
require  the  court  to  find  that  the  plaintiff  [appellant] 
had  a  good  and  sufficient  lien  against  the  Alert  claim 
in  the  manner  and  form  alleged  in  the  notice  of  the 
lien.'-  The  court  refused  the  requested  findings,  but 
on  the  contrary,  found  that  it  was  not  shown  by  the  evi- 
dence that  there  was  any  Alert  lode  claim  situated  in  the 
Las  Animas  mining  district  of  Sierra  county,  N.  M.,  and 
that,  further,  the  defendant  (appellee)  is  not  now  and 
never  was  the  owner  of  the  Alert  lode  claim  as  mentioned 
in  the  complaint.  The  transcript  of  record  shows  that 
there  was  evidence,  and  it  was  conflicting,  and  the  pres- 
ent case  is  governed  by  the  rule  announced  by*  this  court 
in  a  long  line  of  decisions,  recently  reviewed  and  the 
.principle  reiterated  in  the  case  of  Kelly  v.  La  Cueva 
Ranch  Co.,  25  N.  M.  674,  187  Pac.  547,  where  it  is  held 
that  findings  based  upon  conflicting  evidence  will  not  be 
disturbed  on  appeal,  where  the  same  are  supported  by 
substantial  evidence. 

Finding  no  error  in  the  record,  the  judgment  is  there- 
fore affirmed;  and  it  is  so  ordered. 

Roberts,  C.  J.,  and  Parker,  J.,  concur. 
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ABEYTIA  V.  GIBBONS  GARAGE  OP  MAGDALENA. 

[No.  2394,  July  14,  1920.] 

[On  Rehearing  Jan.  Term,  1921] 

SYI.LABUS  BY  THE  COURT. 

1.  When  a  statute  is  susceptible  of  two  constructions,  one 
of  which  supports  the  act  and  gives  it  effect  and  the  other 
renders  it  unconstitutional  and  void,  the  former  will  be 
adopted.  P.  625 

2.  Sections  3333  and  3339,  Code  1915,  as  amended  by  chap- 
ter 65,  Laws  1917,  could  reasonably  be  construed  to  provide 
for  a  lien  upon  an  automobile  for  supplies,  etc.,  furnished  the 
owner,  only  so  long  as  such  automobile  remained  in  the  pos- 
session either  of  the  garage  owner  or  the  owner  of  the  auto- 
mobile or  a  purchaser  with  notice;  and  such  a  construction 
would  be  adopted,  were  It  required  in  order  to  uphold  the 
constitutionality  of  the  act.  P.  625 

3.  Without  the  agreed  written  statement  of  facts  upon 
which  the  case  was  submitted  to  the  trial  court  being  incor* 
porated  in  the  record  before  this  court,  every  presumption 
in  favor  of  the  correctness  and  regularity  of  the  judgment 
of  the  trial  court  will  be  indulged  on  appeal.  P.  626 

4.  The  findings  of  the  trial  court  will  not  be  disturbed  on 
appeal  unless  it  is  shown  that  they  are  not  supported  by  sub- 
stantial evidence.  P.  626 

[On  Rehearing.] 

5.  Sections  22  and  26,  c.  65,  Laws  1917,  construed,  and 
held,  that  the  lien  of  a  garage  owner  for  repairs  furnished 
and  of  a  workman  for  labor  performed  on  an  automobile  is 
in  force  after  possession  of  such  automobile  is  voluntarily  sur- 
rendered, only  as  to  such  owner  and  those  with  notice  thereof, 
and  is  not  effective  as  to  innocent  purchasers  without  notice. 

P.  627 

Appeal  from  District  Court,  Socorro  County ;  Merritt 
C.  Mechem,  Judge. 

Action  by  Manuel  D.  Abeytia  against  the  Gibbons  Gar- 
age of  Magdalena.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded,  with  instruc- 
tions. 

M.  C.  Spiceb,  of  Socorro,  for  appellant. 

Campbell  &  Bunton,  of  Socorro,  for  appellee. 

OPINION  OP  THE  COURT. 

BRATTON,  District  Judge.  The  appellant  instituted 
this  case  in  the  district  court  of  Socorro  county  against 
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the  appellee  in  replevin  to  recover  the  possession  of  a 
certain  described  automobile  alleged  to  be  owned  by  him 
and  to  be  wrongfully  and  unli^wfuUy  detained  by  the 
appellee.  In  its  answer  filed  the  appellee  denied  that 
appellant  was  the  owner  of  the  automobile  in  question ; 
denied  that  it  had  ever  wrongfully  and  unlawfully  de- 
tained the  same  from  him;  and  further  pleaded  as  an 
affirmative  defense  that  on  divers  dates  between  April 
22,  1918,  and  May  27,  1918,  one  Bob  Suthern,  who  then 
owned  said  automobile,  brought  it  to  appellee's  garage 
situated  in  Magdalena,  N.  M.,  and  at  his  request  it  fur- 
nished therefor  certain  oils,  lubricants,  and  accessories, 
and  made  certain  repairs  thereon,  of  the  reasonable  value 
of  $128.30,  upon  which  $31.30  had  been  paid,  reducing 
the  amount  due  to  $97,  an  itemized  statement  of  which 
was  attached  to  said  pleading.  The  appellee  prayed 
judgment  in  this  amount,  together  with  the  establish- 
ment and  foreclosure  of  its  lien  upon  said  vehicle. 

To  this  answer  the  plaintiff  replied,  in  which  he  denied 
that  appellee  had  furnished  such  supplies  and  made  such 
repairs,  and  further  denied  that  it  had  any  lien  what- 
ever on  the  automobile.  He  farther  alleged  that  on  Oc- 
tober 16,  1918,  he  bought  the  car  from  one  E.  M.  Baca, 
who  then  owned  it,  and  that  be  had  owned  the  same  ever 
since  that  date ;  that  at  the  time  of  such  purchase  appel- 
lant had  no  notice  or  knowledge,  either  constructive  or 
otherwise,  that  the  appellee  had  or  claimed  any  lien 
whatever  on  the  car;  that  if  appellee  ever  had  a  lien 
thereon  it  had  waived  the  same  by  subsequently  parting 
with  the  possession  of  it.  He  further  pleaded  that  if 
appellee  claimed  a  lien  on  such  property  under  the  pro- 
visions of  chapter  65,  Laws  of  1917,  after  parting  with 
the  possession  thereof  as  against  him,  he  being  an  inno- 
cent purchai^r  without  notice  of  such  lien^  that  the  said 
act  of  the  Legislature  is  void,  because  it  is  violative  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  as  well  as  section  18,  article  2,  of  the  Con- 
stitution of  the  state,  in  that  it  seeks  to  deprive  persons 
of  their  property  without  due  process  of  law.     The  new 
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matter  in  the  reply  was,  of  course,  denied  by  virtue  of 
the  statute. 

The  case  was  submitted  to  the  trial  court  upon  an 
agreed  statement  of  facts  in  writing,  signed  by  the  attor- 
neys for  the  respective  parties.  Upon  the  pleadings  and 
this  agreed  statement  of  facts^  the  trial  court,  without 
making  special  findings  of  fact  or  conclusions  of  law, 
rendered  judgment  in  favor  of  the  appellee  and  against 
the  appellant  and  the  sureties  upon  his  replevin  bond  in 
the  sum  of  $97,  with  the  provision  that  such  judgment 
might  be  liquidated  by  delivering  the  automobile  to  the 
appellee  within  20  days  after  the  rendition  of  the  judg- 
menty  in  which  event  it  should,  in  a  specified  manner,  sell 
it,  and  after  paying  the  costs  and  the  judgment  the  bal- 
ance, if  any,  should  be  paid  to  the  appellant.  If  the 
automobile  was  not  so  delivered  within  the  mentioned 
time,  then  the  judgment  rendered  should  become  a  per- 
sonal one  and  execution  should  issue.  From  this  judg- 
ment the  appellant  has  perfected  this  appeal. 

There  are  but  two  assignments  of  error  presented, 
namely:  (1)  That  the  trial  court  erred  in  holding  that 
the  lien  of  appellee  could  be  enforced  as  against  the  ap- 
pellant who  was  an  innocent  purchaser  of  the  property 
for  value  and  without  notice  of  such  lien;  (2)  that  if 
chapter  65,  Laws  1917,  intended  to  provide  for  the  en- 
forcement of  liens  on  motor  vehicles  after  title  had  passed 
to  third  persons  without  notice  of  such  lien,  the  same  is 
unconstitutional  because  it  violates  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  and 
section  18,  article  2,  of  the  Constitution  of  the  state  of 
New  Mexico,  because  it  deprives  persons  of  their  property 
without  due  process  of  law. 

Appellant  contends  that  chapter  65,  Laws  1917,  is  un- 
constitutional if  construed  to  provide  for  the  enforce- 
ment of  motor  vehicle  liens  after  title  and  possession  had 
passed  to  third  persons  without  notice  of  such  liens.  The 
pertinent  sections  of  chapter  65  are  sections  16  and  22, 
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being  amendatory  to  sections  3333  and  3339,  Code  1915, 
which  read  as  follows: 

**Sec.  16.  All  artisans  and  mechanics  shall  have  a  lien  on 
things  made  or  repaired  by  them,  for  the  amount  due  for 
their  work,  and  may  retain  possession  thereof  until  said 
amount  is  paid,  and  any  person,  company  or  corporation  who 
stores,  maintains,  keeps,  or  repairs  any  motor  vehicle,  or 
furnishes  gasoline,  oils  or  lubricants,  accessories  or  other 
supplies  therefor,  at  the  request  or  with  the  consent  of  the 
owner,  or  its  or  his  representatives,  whether  such  owner  be 
a  conditional  vendee  or  a  mortgagor  remaining  in  possession 
or  otherwise,  shall  have  a  lien  upon  such  motor  vehicle  or 
any  part  or  parts  thereof  for  the  sum  due  for  such  storing, 
maintaining,  keeping  or  repairing  of  such  vehicle,  or  for  labor 
furnished  thereon,  or  for  gasoline,  oils,  lubricants  or  other 
supplies  furnished  therefor,  and  for  all  costs  incurred  in  en- 
forcing such  lien,  and  may  detain  such  motor  vehicle  at  any 
time  it  is  lawfuUy  in  his  possession  until  such  sum  is  paid." 

"Sec.  22.  Any  person  acquiring  a  lien  under  the  provisions 
of  thie  article  sihall  not  lose  such  lien  by  reason  of  allowing 
the  vehicle,  animal  or  any  other  chattel  upon  which  he  has 
a  lien  by  reason  of  allowing  the  same  to  be  removed  from  the 
control  of  such  person." 

[1, 2]  Where  a  statute  is  susceptible  of  two  construc- 
tions, one  of  which  supports  the  act  and  gives  it  effect 
and  the  other  renders  it  unconstitutional  and  void,  it  is 
the  duty  of  the  court  to  adopt  that  construction  which 
will  uphold  the  constitutionality  of  the  statute.  State 
ex  rel.  Clancy  v.  Hall,  State  Treasurer,  23  N.  M.  422, 
168  Pac.  715 ;  Lucero  v.  Marron,  17  N.  M.  304,  128  Pac. 
485 ;  Sedillo  v.  Sargent,  24  N.  M.  333,  171  Pac.  790.  This 
statute  then  should  not  be  construed  as  affecting  the 
rights  of  innocetit  purchasers  without  notice  of  the  lien 
if  such  a  construction  would  render  it  unconstitutional, 
unless  the  language  of  the  statute  clearly  requires  such 
construction.  It  might  reasonably  be  said  that  section 
3339  simply  changed  the  general  rule  of  law  to  the  effect 
that  parting  with  possession  of  the  chattel  upon  which 
the  lien  was  imposed  constituted  a  waiver  of  the  lien,  and 
was  evidently  enacted  in  recognition  of  the  usual  custom 
of  garage  men,  by  which  the  owner  stores  his  car  in  a 
public  garage,  purchases  gasoline  and  oil  and  oftentimes 
accessories  from  the  garage  owner,  and  from  time  to  time 
takes  the  motor  or  vehicle  out  and  uses  it  in  the  pursuit 
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of  business  or  pleasure  and  returns  it  to  the  ^rage.  The 
act  of  the  owner  in  taking  posseslsion  of  the  automobile 
with  the  consent  of  the  garage  owner  does  not  constitute 
a  waiver  of  the  lien  under  this  section. 

The  language  of  the  latter  portion  of  section  3333  is 
susceptible  of  two  constructions:  (1)  That  it  was  in- 
tended the  lien  should  apply  as  againart  the  innocent  pur- 
chasers without  notice;  and  (2)  that  the  lien  was  to  be 
effective  only  so  long  as  the  garage  owner  retained  poa- 
session  of  the  automobile,  or  so  long  as  title  was  in  the 
owner  for  whom  the  supplies,  etc.,  were  furnished,  or  as 
against  a  purchaser  with  notice. 

If  the  first  construction  rendered  the  statute  unconsti- 
tutional, which  we  do  not  decide,  then  clearly  it  would 
be  the  duty  of  the  court  to  adopt  the  last  suggested  con- 
struction. 

[3J  The  agreed  written  statement  of  facts  upon 
which  the  case  was  saibmitted  to  and  decided  by  the  trial 
court  was  not  incorporated  in  the  transcript,  and  hence 
is  not  before  this  court.  With  the  various  issues  of  fact 
made  by  the  pleadings,  and  with  the  record  before  us  in 
this  incomplete  manner,  every  presumption  in  favor  of 
the  correctness  and  regularity  of  the  judgment  of  the 
trial  court  will  be  indulged  by  this  court.  Street  v. 
Smith,  15  N.  M.  95,  103  Pac.  644.  Without  the  ovideiicc 
adduced  upon  the  trial  of  the  case  before  us,  and  the 
general  finding  against  the  appellant  being  equivalent  to 
a  finding  against  him  on  every  material  controverted 
issue  necessary  to  uphold  the  judgment,  we  think  such 
finding  is  conclusive  against  the  appellant.  In  Jahren 
V.  Butler  et  al.,  20  N.  M.  119,  147  Pac.  280,  this  court 
said : 

"The  testimony  in  the  present  case,  on  which  this  finding 
is  based,  is  not  included  in  the  transcript,  and  is  not  before 
the  court,  and  the  finding  in  this  respect  is  therefore  tx)n- 
clusive." 

[4]  We  think  this  rule  is  decisive  of  this  case.  We 
are  unable  to  determine  what  the  trial  court  found  the 
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facts  to  be.  The  trial  judge  may  have  found  that  at  the 
time  appellant  purchased  the  automobile,  the  appellee 
had  and  held  its  lien  thereon,  and  that  appallant  had  full 
knowledge  thereof,  in  which  event  no  other  correct  judg- 
ment could  have  been  rendered.  It  has  been  the  settled 
rule  of  this  court,  announced  in  numerous  cases,  that  the 
findings  of  the  trial  court  will  not  be  disturbed  on  appeal 
unless  there  is  no  substantial  evidence  to  support  the 
same.  A  citation  of  the  many  cases  so  holding  is  un- 
necessary. In  View  of  the  condition  of  this  record  we 
are  unable  to  sustain  appellants  first  assignment  of  error, 
and  it  becomes  unnecessary  to  decide  the  question  pre- 
sented by  his  second  assignment. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
will  be  affirmed ;  and  it  is  so  ordered. 

Egberts,  and  Raynolds,  J.J.,  concur. 

On  Rehearing. 

BRATTON,  District  Judge.  [5]  In  the  former  opin- 
ion we  held  that  we  were  precluded  on  account  of  the 
incomplete  condition  of  the  record  before  us  from  con- 
sidering the  first  question  presented,  to  wit,  that  the  trial 
court  erred  in  holding  the  lien  claimed  by  the  appellee 
on  the  automobile  should  be  enforced  as  against  the  ap- 
pellant, who  was  an  innocent  purchaser  thereof  for  value 
and  without  notice  of  said  lien.  The  incompleteness  of 
the  record  consisted  in  the  failure  to  include  therein  the 
original  stipulation  of  facts  upon  which  the  case  was  sub- 
mitted to  the  trial  court,  and  with  this  condition  obtain- 
ing we  held  that  every  presumption  in  favor  of  the  cor- 
rectness and  regularity  of  the  judgment  should  be  in- 
dulged. We  further  said  that  the  trial  court  may  have 
found  as  a  fact  that  the  appellant  purchased  the  auto- 
mobile with  knowledge  of  appellee's  lien. 

In  hisi  motion  for  rehearing  appellant  concedes  the 
record  to  be  as  stated,  but  he  now  contends  that  it  is 
affirmatively  stated  in  the  briefs  of  both  appellant  and 
appellee  that  at  the  time  appellant  purchased  the  auto- 
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mobile  he  had  no  knowledge  of  appellee's  alleged  lien, 
and  hence  this  court  should  regard  the  same  as  an  ad- 
mitted or  conceded  fact.  The  statement  of  facts  con- 
tained in  appellant's  brief  contains  the  following: 


"The  plaintiff  did  not  retain  possession  of  the  automobile, 
but  permitted  the  said  Bob  Southern  to  take  it  from  its  g&ra^e 
after  the  repairs,  oil,  lubricants,  etc.,  were  furnished  him; 
that  some  time  about  the  16th  day  of  October,  1918.  defendant 
purchased  the  automobile  in  question  from  one  E.  M.  Bac&, 
who  was  at  said  time  the  owner  thereof;  that  since  said  date 
defendant  has  been  the  owner  of  said  automobile,  and  retained 
possession  thereof  up  until  it  was  taken  from  him  by  plaintiff 
at  Magrdalena,  N.  M.  Defendant  thereupon  filed  a  replevin 
suit  and  took  possession  of  the  automobile  in  question  under 
a  writ  of  replevin.  At  the  time  defendant  purchased  the  said 
automobile,  he  had  no  notice,  either  constructive  or  other- 
wise, that  plaintiff  had  any  claim  or  lien  on  said  automobile." 


The  pertinent  part  of  the  statement  of  facts  in  the 
appellee 's  brief  is : 


"That  case  was  heard  by  the  court  below  on  an  agrreed 
state  of  facts  wherein  it  appeared  that  defendant,  covering  a 
period  of  time  from  April  22.  to  May  22,  1918,  at  his  request, 
furnished  to  Bob  Southern,  the  then  owner  of  the  automobile 
in  question,  oils,  lubricants,  and  supplies,  made  repairs,  and 
performed  labor  on  and  for  the  car;  'that  defendant,  at  the 
time  of  furnishing  the  supplies,  repairs,  and  performing  the 
labor,  did  not  retain  possession  of  the  car,  but  afterwards,  the 
car  lawfully  coming  into  his  possession,  withheld  same  for 
such  furnishings  and  labor,  and  was  so  holding  it  when  plain- 
tiff instituted  this  replevin  suit;  that  at  the  time  of  so  regain- 
ing and  having  lawful  possession  of  the  car  it  had  been  sold 
to  plaintiff,  and  that  he  (plaintiff)  had  no  notice  of  such  furn- 
ishing by  defendant  and  lien  claimed  by  him." 

It  is  apparent  from  the  quoted  parts  of  the  briefs  of 
both  parties  that  it  is  conceded  appellee  furnished  the 
oils,  lubricants,  and  accessories  for  and  made  repairs  on 
the  automobile  as  alleged ;  that  it  did  not  retain  posses- 
sion of  said  car,  and  after  parting  with  such  possession 
the  appellant,  without  notice  of  such  lien,  purchased  it. 
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These  facts  stated  by  counsel  in  their  briefs  will  be  con- 
sidered by  us  the  same  as  an  admission  made  on  the  trial 
of  the  case  in  the  trial  court.  Territory  v.  Bd.  Co. 
Comers.,  13  N.  M.  89,  79  Pac.  709;  Springer  v.  Wasson, 
25  N.  M.  379,  183  Pac.  398.  We  will  therefore  proceed 
to  determine  the  question  now  presented,  which  we  de- 
clined to  decide  in  the  original  opinion  for  the  reasons 
stated.  It  is  well  settled  that  at  common  law  the  right 
of  a  mechanic  or  repair  man  to  a  lien  upon  an  article 
repaired  is  dependent  upon  his  actual  and  continued  pos- 
session, and  if,  after  acquiring  such  lien,  he  voluntarily 
surrenders  possession  of  the  repaired  article,  the  lien  be- 
comes extinguished.  Berry  on  Automobiles,  §  765; 
Hiner  et  al.  v.  Pitts  et  al,  89  Or.  602,  175  Pac.  133 ;  Cru- 
cible Steel  Co.  of  America  v.  Polack  Tyre  &  Rubber  Co., 
92  N.  J.  Law,  221,  104  Atl.  324. 

Prior  to  the  enactment  of  chapter  65,  Laws  1917,  we 
had  no  statute  giving  a  garage  or  repair  man  a  lien  for 
repairs  -furnished,  or  work  performed ;  but  the  same  was 
a  common-law  lien,  and  was  therefore  dependent  upon 
the  lienholder  keeping  and  retaining  continued  possession 
of  the  automobile  repaired  or  worked  on.  Section  22  of 
the  act  which  is  quoted  in  the  original  opinion,  sitanding 
alone,  is  susceptible  of  two  constructions ;  the  first  being 
that  the  Legislature  intended  the  lien,  when  once  created, 
should  follow  the  vehicle  and  be  in  force  as  against  inno- 
(•(Mit  purchasers  without  notice  thereof,  and  the  second 
being  that  it  should  apply  and  be  effective  only  as  to 
the  owner  for  whom  the  applies  were  furnished  and 
work  performed,  as  well  as  against  purchasers  or  others 
with  notice. 

To  arrive  at  the  legislative  intent,  the  entire  act  may 
be  looked  to.  We  think  such  intent  is  plain,  when  this 
section  is  read  in  connection  with  section  26  of  the  act, 
which  is  as  follows: 

"Whenever  any  person  wishes  to  proceed  ag'ainst  any  prop- 
€M*ty  upon  which  he  has  a  lien,  by  virtue  of  this  article,  he  may 
commence  his  suit  in  the  ordinary  form,  and  shall  have  judg- 
ment against  the  oripinal  debtor  for  the  amount  that  shall  be 
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found  due  him,  and  upon  said  judgrment  execution  shall  is- 
sue as  in  other  cases  for  the  sale  of  the  property  on  which 
said  lien  has  attached,  and  if  said  property  does  not  satisfy 
said  execution,  other  property  of  said  defendant  may  be  exe- 
cuted and  sold  to  satisfy  the  same." 

By  this  section  the  procedure  to  enforce  such  a  lien 
is  prescribed,  and  no  provision  is  made  for  making  any 
party  a  defendant  in  such  proceeding,  except  the  ovmer 
who  contracted  the  debt.  The  judgment  authorized  is 
limited  to  the  original  debtor,  with  the  further  provision 
that  execution  thereon  as  in  other  cases  shall  issue,  and  if 
the  property  shall  fail  to  satisfy  the  execution,  other 
property  of  said  defendant  may  be  executed.  The  use  of 
the  words  ** other  property  of  said  defendant,''  when  re- 
ferring to  the  original  debtor,  evidences  a  clear  intention 
of  the  Legislature  that  the  property  repaired  or  worked 
upon  shall  then  belong  to  such  original  debtor,  and  shall 
be  first  exhausted  before  other  property  belonging  to 
him  shall  be  resorted  to,  thus  clearly  showing  that  the 
Legislature  did  not  have  in  mind  enforcing  such  a  lien  as 
against  any  one  except  the  original  debtor.  Of  course, 
under  the  uniform  decisions,  such  a  lien  would  be  en- 
forcable  as  against  purchasers  with  notice  thereof. 

We  are  therefore  of  the  opinion  that  the  lien  given  and 
created  by  the  statute  is  enforceable  after  possession  of 
the  automobile  is  voluntarily  surrendered  as  to  such 
owner  for  whom  such  repairs  were  furnished  and  work 
performed,  and  those  with  notice  thereof,  but  not  as  to 
innocent  purchasers  without  notice. 

For  the  reasons  stated,  the  trial  court  erred  in  uphold- 
ing and  enforcing  the  lien  as  against  the  appellant,  who 
was  concetledly  an  innocent  purchaser  without  notice.  It 
follows  that  the  cause  should  be  reversed  and  re- 
manded, with  instructions  to  enter  judgment  for  appel- 
lant in  accordance  with  the  views  herein  expressed,  and 

It  is  so  ordered. 

RoHKRTs,  ('.  J.,  and  Raynolds,  J.,  concur. 
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TOMPKINS  V.  RAIN,  et  ux. 

[No.    2462,    Jan.    22,    1921.] 
SYLLABUS  BY  THE  COURT. 

1.  The  payee  in  a  promissory  note  who  has  possession 
therefore  is  presumed  to  be  its  owner,  even  though  his  in- 
dorsement appears  thereon;  it  being:  presumed  that  the  note 
was  never  transferred,  or  that  it  has  been  re  transferred  to 
him. 

2.  Where  the  Judgment  is  supported  by  substantial  evi- 
dence, it  will  not  be  disturbed  on  appeal. 

Appeal  from  District  Court,  Quay  County;  Leib,  Judge. 

Action  by  P.  G.  Tompkins  against  W.  J.  Rain  and 
wife.  Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Ed  F.  Saxon,  of  Tucumcari,  for  appellants. 

H.  H.  McElroy,  of  El  Paso,  Texas,  for  appellee. 

OPINION  OP  THE  COURT. 

BRATTON,  District  Judge.  Appellee  instituted  this 
suit  to  recover  personal  judgment  against  the  appellants 
William  J.  Rain  and  wife,  Catherine  Rain,  upon  four 
promissory  notes  executed  by  them  in  the  sum  of  $60 
each,  payable  to  the  order  of  appellee,  and  to  foreclose  a 
mortgage  deed  executed  by  them  securing  said  notes, 
covering  certain  described  lands;  such  foreclosure  being 
sought  as  to  all  appellants.  William  J.  Rain  and  Cathe- 
rine Rain,  by  their  amended  answer,  admitted  the  execu- 
tion and  delivery  of  the  notes  sued  upon  and  the  mort- 
gage sought  to  be  foreclosed,  but  alleged  that  they  were 
executed  without  consideration.  As  a  further  defense 
said  appellants  pleaded  that  they  had  obtained  a  loan  of 
.$600  from  the  F.  B.  Collins  Investment  Company,  which 
company  acted  through  its  agents,  Bowen  &  Boyer; 
that  they  executed  a  first  mortgage  upon  the  lands 
described  in  this  suit  to  F.  B.  Collins  Investment  Com- 
pany to  secure  said  loan;  that  the  notes  here  sued  upon 
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were  given  in  payment  of  the  commission  charged  for 
obtaining  said  loan,  and  in  addition  thereto  they  paid 
to  said  agents  $37  as  a  further  commission;  that  said 
sums  so  paid  for  commissions  were  in  excess  of  that 
allowed  by  section  1803,  Code  1915,  and  were  therefore 
not  recoverable.  Appellee  replied,  denying  that  said 
notes  were  executed  in  payment  of  any  commission  but 
were  to  cover  part  of  the  interest  on  the  loan  made  by 
the  F.  B.  Collins  Investment  Company,  and  that  they 
were  made  payable  to  the  appellee's  order  by  request 
of  said  company;  that  Bowen  &  Boyer  received  only 
$23  as  a  commission  for  negotiating  such  loan.  The 
remaining  defendants  failed  to  appear  and  were  ad- 
judged to  be  in  default.  Upon  a  trial  judgment  was 
rendered  for  plaintiff  upon  the  notes  and  for  the  fore- 
closure of  the  mortgage. 

By  the  first  assignment  of  error  appellants  contend 
that  the  court  erred  in  rendering  judgment  for  the  plain- 
tiff because  the  F.  B.  Collins  Investment  Company  is 
the  real  party  in  interest,  and  hence  appellee  cannot 
maintain  this  suit.  The  notes  sued  upon  are  payable  to 
the  order  of  F.  G.  Tompkins,  at  the  office  of  the  F.  B. 
Collins  Investment  Company,  at  Oklahoma  City,  Okl. 

The  following  indorsements  appear  on  each  of  them; 

"F.  G.  Tompkins. 

"Assigned  to  Chas.  E.  Coleman.  Paymen»t  of  this  note 
guaranteed  at  maturity.  The  F.  B.  Collins  Investment  Com- 
pany, by  H.  F.  Young,  Sec'y." 

The  only  other  evidence  in  the  record  concerning 
the  ownership  of  these  notes  is  four  letters  dated  Jan- 
uary 30,  April  11,  May  6,  and  May  17,  1918.  These 
are  written  upon  the  letterheads  of  the  F.  B.  Collins  In- 
vestment Company,  Oklahoma  City,  one  of  which  is 
signed  **F.  B.  Collins  Investment  Company,  by  Q.  R.  B.*' 
and  the  remaining  three  are  signed  **T.  M.  Miller,  Vice 
President."'  In  these  letters  demand  is  made  for  the 
payment  of  the  notes,  but  they  nowhere  say  who  owns 
such  notes.     Thus  we  here  have  a  ease  where  the  origi- 
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nal  payee  in  the  notes  brought  suit  upon  them  and  held 
possession  of  them  at  the  trial  of  the  case,  even  though 
they  bear  his  indorsements  as  well  as  that  of  the  F.  B. 
Collins  Investment  Company. 

[1]  The  general  rule  is  that  in  such  instances  the 
payee  in  the  note  is  presumed  to  be  the  owner  thereof 
and  may  maintain  the  suit. 

'*Where  paper  bearing:  the  payee's  indorsement  is  found  in 
his  possession,  it  is  presumed  that  he  has  never  deUvered  it 
or  that  it  has  been  retransferred  'to  him,  and  whether  sucfh 
indorsement  be  a  general  or  special  one,  it  has  been  held  that 
the  payee  may  strike  out  such  indorsement."     7  Cyc.  796. 

"So  if  a  note  is  held  by  the  payee,  with  his  own  indorse- 
ment upon  it,  he  will  still  be  presumed  to  be  the  owner,  and 
this  is  true  of  any  other  holder  whose  indorsement  appears 
on  a  bill  or  note  held  by  himself,  whether  the  indorsement  be 
conditional  or  absolute."     8  Cyc.  230. 

"So  if  a  note  is  held  by  the  payee,  with  his  own  indorse- 
ment on  it,  he. will  still  be  presumed  to  be  the  owner,  and 
this  is  true  of  any  other  holder  whose  indorsement  appears  on 
the  bill  or  note  held  by  himself,  whether  the  indorsement  is 
conditional  or  absolute."     8  C.  J.  1006. 

Numerous  cases  are  cited  in  the  above  texts  to  sup- 
port this  principle. 

We  think  the  letters  offered  in  evidence  were  insuf- 
ficient to  overcome  this  presumption.  They  merely  de- 
mand payment  of  the  notes,  without  purporting  to  state 
to  whom  they  belong,  and  are  only  ex  parte  statements 
made  by  a  third  person.  In  this  connection  it  is  to  be 
borne)  in  mind  that  these  notes  were  payable  at  the  of- 
fice of  the  F.  B.  Collins  Investment  Company  at  Okla- 
homa City,  and  it  is  entirely  reasonable  and  natural 
that  demand  for  their  payment  should  come  through 
such  source.  It  is  quite  reasonable  that  said  company 
only  held  these  notes  for  collection,  and  in  writing  these 
letters  was  only  attempting  to  collect  them. 

It  is  next  contended  by  appellants  that  the  court  erred 
in  rendering  judgment  for  the  appellee  because  the 
notes  sued  upon  were  given  in  payment  of  a  commission 
for  negotiating  and  obtaining  the  loan  of  $600  from  F. 
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B.  Collins  Investment  Company,  and  that  such  commis- 
sion exceeded  the  maximum  chargeable  under  the  pro- 
visions of  section  1806,  Code  1915.  Appellant  William 
J.  Rain  was  the  only  witness  who  testified  in  the  case. 
He  testified  in  part  as  follows : 

•*Q.  That  is  the  way  you  understood  it?  You  made  one 
mortgage  at  6  per  cent,  and  you  figured  4  per  cent,  full  time 
and  made  the  four  notes  covering  the  4  percent,  interest, 
and  you  knew  that  was  your  understanding?  A.  Yes.  sir;  if 
I  paid  in  two  years. 

"Q.  You  didn't  understand  when  you  paid  the  $240  it  was 
interest?     A.     Yes,  sir. 

"Q.  Now  you  understood  at  all  times  since  this  loan  was 
made  that  the  notes  that  are  now  being  sued  on  covered  the 
interee-t  and  difference  between  the  6  per  cent  and  the  10 
per  cent,  called  for  in  the  separate  interest  notes?    A.  Yes,  sir, 

*'Q.     You    didn't    understand    that    it    was    a    commission? 

"A.  I  understood  it  was  interest  and  that  I  could  pay  in  two 
years.     That  was  the  whole  condition." 

[2]  It  is  therefore  obvious  that  the  only  testimony 
in  the  record  upon  this  issue  clearly  shows  that  the 
notes  sued  upon  were  given  in  payment  of  interest  upon 
the  $600  loan  made  by  the  F.  B.  Collins  Investment 
Company  and  were  not  for  a  commission  charged  on 
such  loan.  There  being  substantial  evidence  to  sup 
port  the  judgment,  the  same  will  not  be  disturbed  by 
this  court.  A  citation  of  the  many  cases  so  holding  is 
unnecessary. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed ;  and  it  is  so  ordered. 

Roberts,  C.  J.,  and  Raynolds,  J.,  concur. 


STATE  DEPARTMENT  OF  HEALTH  v.  SAN 

MIGUEL  COUNTY. 

[No.  2549,  Jan.  27,  1921.] 

SYLLABUS  BY  THE  COURT. 

1.  The  approval  of  the  state  department  of  heaUh  is  a 
prerequisite  to  invest  the  nominee  for  county  health  officer 
name  by  the  board  of  county  commissioners  of  a  county  with 
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authority,  and  without  said  approval  there  can   be  no  such 
officer  qualified  to  act.  P.   638 

2.  The  disapproval  by  the  state  department  of  health  of 
the  nominee  for  county  health  officer  and  <the  failure,  neglect, 
or  refusal  to  nominate  one  who  is  approved  by  the  state  de- 
partment of  health  constitutes  a  failure,  neglect,  and  refusal 
of  the  local  health  authorities  to  do  the  work  which  chapter 
85,  Laws  1919,  designates  shall  be  done  by  the  state  depart- 
ment of  health,  and  authorizes  said  state  department  of  health 
to  perform  such  work  at  the  expense  of  the  county.     P.  638 

Appeal  from  District  Court,  San  Miguel  County; 
Leahy,  Judge. 

Action  by  the  State  Department  of  Health  against  the 
County  of  San  Miguel.  Judgment  of  dismissable,  and 
plaintiff  appeals.  Reversed  and  remanded,  with  in- 
structions. 

0.  0.  Askren,  Atty.  Gen.,  and  N.  D.  Meyer,  Asst. 
Atty.  Gen.,  for  appellant. 

Chas.  W.  G.  Ward,  of  East  Las  Vegas,  for  appellee. 

OPINION  OF  THE  COURT. 

RAYNOLDS,  J.  On  August  4,  1920,  the  state  de- 
partment of  health  presented  a  claim  to  the  board  of 
county  commissioners  of  San  Miguel  county  against 
said  county  in  the  amount  6f  $364.59,  for  services 
rendered  and  materials  furnished  by  said  department 
of  health  to  said  county  in  the  performance  of  health 
work,  the  enforcement  of  the  health  laws  of  the  state 
of  New  Mexico,  and  the  rules  and  regulations  pro- 
mulgated by  said  department  of  health.  This  claim 
was  rejected  by  the  board  of  county  commissioners. 
On  August  30,  1920,  the  state  department  of  health 
filed  a  notice  of  appeal  from  the  action  of  said  board 
of  county  commissioners  in  disallowing  said  claim, 
and  also  filed  a  petition  in  the  district  court  in  the 
furtherance  of  said  appeal.  Appellee  joined  issue  l)y 
answer.  A  hearing  was  had  and  on  September  24, 
1920,  the  court  found  in  favor  of  the  appellee  and  dis- 
missed appellant's  petition.  From  the  judgment  dis- 
missing the  case  by  the  district  court  appeal  was  taken 
to  this  court. 
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The  questions  involved  in  this  ease  are  found  in  a 
consideration  of  the  so-called  **  health  acf  of  1919, 
being  chapter  85,  Laws  1919.  Section  12  of  said  act 
provides  that  each  board  of  county  commissioners  shall 
appoint  one  health  officer,  whose  appointment  shall 
be  subject  to  the  approval  of  the  state  department  of 
health,  etc.  Section  10  of  the  act,  which  will  be  set 
out  in  full  later,  provides  the  state  department  of  health 
shall  perform  work  of  the  local  health  authorities, 
where  they  fail,  neglect,  or  refuse  to  do  so,  at  the  ex- 
pense of  the  comity  or  municipality  affected. 

This  controversy  arose  from  the  fact  that  the  state 
departmentof  health,  the  appellant  here,  claimed  the 
right  to  perform  certain  work  for  the  county  of  San 
Miguel  and  charged  the  expense  to  said  county  when 
the  local  health  authorities  had  failed,  neglected,  and 
refused  to  perform  the  work.  It  appears  from  the 
record  that  Dr.  6.  N.  Fleming  was  appointed  health 
officer  for  the  county  of  San  Miguel  by  the  county  com- 
missioners, subsequent  to  the  enactment  of  chapter  85, 
Laws  1919.  The  appellant  department  of  health  was 
not  notified  of  this  appointment,  but  disapproved  it, 
and  so  notified  the  county  commissioners  when  it 
learned  that  said  Fleming  had  been  appointment.  The 
appellant  on  May  4,  1920,  appointed  another  physician, 
one  Dr.  D 'Armours,  to  perform  the  health  work  in  San 
Miguel  county.  The  cost  and  expense  incurred  by  the 
state  department  under  the  arrangement  with  Dr. 
D 'Armours  in  connection  with  his  work  between  May 
4th  and  July  31st  was  the  amount  of  the  bill  presented 
to  the  county  commissioners  i.  e.,  $364.59. 

The  single  question  involved  here  is  the  construction 
of  section  10,  e.  85,  Laws  1919,  involving  the  authority 
of  the  state  department  to  act  in  the  present  case.  It 
is  contended  by  the  appellant  state  department  of 
health  that  the  local  health  authorities  under  said  sec- 
tion failed,  neglected,  and  refused  to  perform  certain 
work,  and  that  because  of  such  failure,  neglect,  and 
refusal  to  perform  the  state  department  of  health  had 
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the  right  to  perform  said  work  and  to  charge  the  same 
to  the  county.  It  appears,  as  is  shown  by  the  above 
statement  of  facts,  that  the  county  commissioners  did 
not  appoint  a  health  officer  whose  appointment  was 
approved  by  the  state  department  of  health,  and  the 
sole  question  is  whether  such  action  in  naming  or  ap- 
pointing a  physician  whose  appointment  was  disap- 
proved by  the  department  of  health  is  such  a  failure, 
neglect,  and  refusal  of  the  local  health  authorities  to 
do  the  work  outined  in  section  10,  above  referred  to,  as 
to  authorize  the  state  department  of  health  to  do  the 
work  at  the  expense  of  the  county.  Said  section  10  is 
as  follows: 


**Sec.  10.  Powers.  The  state  department  of  health  shall 
have  supervision  of  the  health  of  the  cfitizens  of  the  state  and 
possesses  all  powers  necessary  to  fulfill  the  duties  precribed 
by  law  with  respect  thereto,  and  to  bring:  actions  in  courts 
for  the  enforcement  of  health  laws  and  the  rules,  regrulations 
and  orders  promulgated  thereunder  by  the  State  Board  of 
Health.  It  shall  be  the  superior  health  authority  of  the  state 
and  have  power  to  investigate,  control  and  abate  the  causes 
of  diseases,  especially  epidemics,  sources  of  mortality  and  the 
effects  of  localities,  employments  and  other  conditions  upon 
the  public  health;  to  inspect  public  buildings,  institutions  and 
premises  and  industries;  to  establish,  maintain  and  enforce 
quarantine;  to  close  theaters,  schools  and  other  public  places 
and  to  forbid  gatherings  when  necessary  for  the  protection  of 
♦  •  •  health;  to  abate  nuisances;  to  regulate  and  prescribe 
the  location  of  plumbing,  drainage,  water  supply,  sewerage 
and  waste  disposal,  lighting,  heating,  ventilation  and  sanita- 
tion of  public  buildings;  to  collect,  compile  and  tabulate  re- 
ports of  marriages,  , births,  deaths  and  morbidity  and  to  re- 
quire from  any  person  having  information  with  regard  to  the 
same  to  make  such  reports  and  submit  such  information  as 
it  shall  by  regulation  provide;  to  co-operate  with  federal 
health  authorities  in  the  carrying  out  of  measures  for  the 
protection  of  the  public  health  and  to  incur  expenditures  In 
that  behalf;  to  regrulate  the  disposal,  transportation,  inter- 
ment and  disinterment  of  the  dead;  to  make  laboratory  in- 
vestigation of  public  health  matters  and  maintain  facilities  for 
the  purpose;  to  disseminate  public  health  information;  to 
prevent  infant  mortality;  to  prescribe  phophylactic  treatment 
in  cases  of  infection  for  the  prevention  of  infant  blindness; 
promote  child  hygiene;  to  regulate  the  sanitation  and  safety 
for  consumption  of  milk,  meats  and  other  foods;  to  supervise 
the  work  of  local  health  authorities;  to  promulgate  rules 
and  regrulatins  governing  the  same,  and  to  perform  the  said 
work  in  case  said  authorities  fail,  neglect  or  refuse  to  do  so, 
at  the  expense  of  the  county  or  municipality  affected." 
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Chapter  85,  Laws  1919,  is  entitled : 

"An  act  concerning:  the  public  heaKh;  creating:  state,  county 
and  municipal  health  authorities  and  prescribing  their  powers, 
duties  and  compensation;  flxing:  the  penalties  for  violations; 
providini:  for  raising  of  funds  to  meet  emergencies,  upon  the 
credit  of  the  state." 

[1]  The  evident  purpose  of  the  act  considered  as  a 
whole  is  to  give  jurisdiction  and  power  to  the  state  de- 
partment of  health  in  all  cases  and  for  all  purposes 
designated  in  section  10  above  quoted.  In  order  that 
the  action  of  the  state  department  of  health  shall  be 
uniform  throughout  the  state  and  its  rules  and  regula- 
tions carried  out  accordingly,  the  act  contemplates  that 
the  appointment  of  county  health'  officers  must  be  sub- 
ject to  its  approval  under  its  control  and  supervision. 
Section  12,  giving  the  veto  power  to  the  state  depart- 
ment of  the  county  health  officers  appointed  by  the 
boards  of  county  commissioners,  bears  out  this  con- 
struction of  the  act.  The  state  department,  under  sec- 
tion 12,  has  the  power  to  approve  or  disapprove  the 
appointment  made  by  the  board  of  county  commission- 
ers, and  until  the  appointment  is  approved  by  the  state 
department  there  is  no  such  officer  as  the  county  health 
officer  provided  for  in  the  act. 

[2]  It  follows  that  an  appointment  made  by  the 
county  commissioners  which  the  state  department  has 
not  approved  prevents  the  work  which  the  state  de- 
partment is  authorized  to  perform  under  section  10  from 
being  performed  in  the  manner  required  by  law,  and 
the  failure  of  the  state  department  of  health  to  ap- 
prove of  the  appointment  made  by  the  county  comQiis- 
sioners  constitutes,  in  our  opinion,  a  failure,  neglect,  or 
refusal  of  the  local  health  authorities  to  perform  the 
work  outlined  in  section  10,  and  gives  the  right  and 
authority  to  the  state  department  of  health  to  perform 
the  work  at  the  expense  of  the  county. 

We  therefore  conclude  that  the  court  erred  in  dis- 
missing the  petition.     The  case  is  reversed   and  re- 
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manded,  with  instructions  to  award  appellant  a  new 
trial;  and  it  is  so  ordered. 

Roberts,  C.  J.,  and  Parker,  J.,  concur. 


KASBMAN  et  al.  v.  MAPBL 

[No.  2507,  Jan.  31.  1921.] 

SYLLABUS  BY  THE  COURT. 

A  money  judgrmewt  does  not  carry  with  it  a  lien  agrainst 
the  real  estate  of  a  Judgrment  debtor,  and  operates  bm  a  lien 
only  after  a  transcript  of  the  judgnient  docket  provided  for 
by  section  3079.  Code  1915.  is  filed  for  record  with  the  county 
clerk. 

Appeal  from  District  Court,  McKinley  County; 
Hickey,  Judge. 

Suit  by  Oeorge  A.  Easeman  and  another  against 
Frank  B.  Maple.  Judgment  for  plaintiffs,  and  defen- 
dant appeals.    Affirmed. 

A.  T.  Hannett,  of  Gallup,  for  appellant. 

Miller  &  Craig,  of  Albuquerque,  and  Herbert  C. 
Denny,  of  Oallup,  for  appellees. 

OPINION  OF  THE  COURT. 

;.  flBRICE,  District  Judge.  This  is  a  suit  brought 
by  the  appellees  (plaintiff  below)  against  the  appel- 
lants (defendants  below)  on  a  promissory  note  made 
by  defendants,  Charles  Mapel  and  wife,  and  transfer- 
red to  plaintiff  Kaseman  by  J.  A.  Miller,  the  original 
payee,  secured  by  a  deed  of  trust  on  certain  property  In 
McKinley  county ;  and  to  foreclose  such  deed  of  trust,  In 
which  the  plaintiff  Craig  was  named  trustee.  The  defen- 
dant Frank  B.  Maple  answered  claiming  a  superior  title 
in  him  to  the  property  covered  by  the  deed  of  trust,  by 
virtue  of  a  certain  sheriff's  deed,  based  upon  a  sale 
under  an  execution  issued  out  of  a  cause  in  which  de- 
fendants below,  Charles  Mapel  and  wife,  were  judg- 
ment debtors.     The   district  Ysourt   entered   a   decree 


640  SUPREME  COURT  OP  NEW  MEXICO 

Kaseman  v.  Mapel,   26  N.  M.   639. 

foreclosing  the  deed  of  trust  and  holding  appellee's 
rights  thereunder  superior  to  appellant's  claim  of  title 
under  the  sheriff's  deed,  from  which  appellant  appeals. 

The  deed  of  trust  mentioned  was  executed  and  ac- 
knowledged October  27,  1914,  and  recorded  October 
28,  1914. 

The  C.  C.  Manning  Company  recovered  judgment 
against  defendants,  Charles  E.  Mapel  and  Lula  Mapel 
for  $1,079.84,  on  May  20,  1914.  An  execution  was  is- 
sued and  levied  on  the  land  in  question  on  June  28, 
1918,  and  a  sale  was  duly  made  to  appellant  followed 
by  the  execution  and  delivery  to  him  of  the  sheriff's 
deed  under  which  he  claims  title.  No  transcript  of 
the  docket  of  such  judgment  was  filed  for  record  or 
recorded  in  the  office  of  the  county  clerk  as  provided 
for  by  sections  3079  and  3080  of  the  Code  of  1915. 

Appelant  advances  two  propositions : 

1.  That  the  judgment  upon  which  his  execution 
title  was  based  "was  a  first  and  prior  lien"  on  the 
property. 

2.  That  the  county  clerk  failed  to  keep  the  book 
for  recording  transcripts  of  judgment  dockets  pro- 
vided for  by  section  3080  of  the  Code  of  1915,  by  rea- 
son of  which  such  transcript  could  not  be  recorded; 
that  plaintiff  had  knowledge  of  such  judgment  when 
he  took  the  deed  of  trust;  that  such  judgment  was  a 
lien  on  the  real  estate  of  the  judgment  debtor  from  the 
date  of  the  entry  *  *  in  the  judgment  book  by  the  clerk  of 
the  district  court." 

Neither  proposition  advanced  can  be  accepted  as 
the  law.  At  common  law  this  judgment  would  not 
have  been  a  lien  on  said  real  estate  and  can  only  operate 
as  a  lien  by  virtue  of  some  statute. 

Appellant  relies  for  authority  to  support  his  prop- 
osition on  sections  3079  and  3080  of  the  New  Mexico 
Code  of  1915,  which  are  as  follows: 

"Sec.  3079.  Any  money  judgment  rendered  in  the  Supreme 
or  difftrict  court  shall  be  docketed  by  the  clerk  of  the  court 
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in  a  book  kept  for  the  purpose,  and  shall  be  a  lien  on  the  real 
estate  of  the  Judgment  debtor  from  the  date  of  the  filing  of 
a  transcript  of  the  docket  of  such  Judgement  in  such  book  in 
the  office  of  the  county  clerk  of  the  county  in  which  such  real 
estate  is  situated." 

"Sec.  8080.  The  county  clerk  shall  record  said  transcript  in 
a  book  kept  for  the  purpose  in  his  office,  which  book  shall  be 
in  form  like  the  aforesaid  books  to  be  kept  by  the  clerks  of 
the  supreme  and  district  courts,  with  additional  columns  to 
show  the  dates  of  fllingr  and  recording." 

It  will  be  seen  that  a  lien  exists  from  the  date  of 
filing  transcript  in  the  office  of  the  county  clerk,  and  not 
from  the  date  of  recording  such  transcript.  Had  such 
transcript  been  filed  as  the  law  directs,  a  lien  would  have 
resulted  whether  such  transcript  was  recorded  or  not.  It 
is  the  duty  of  the  county  clerk  to  keep  a  book  in  which  to 
record  such  transcripts,  but  his  failure  to  keep  or  pro- 
vide such  book  would  not  have  deprived  the  judgment 
creditor  of  his  lien  had  he  complied  with  the  plain  intent 
of  the  law,  and  this  he  failed  to  do.  At  the  time  the  deed 
of  trust  was  executed  and  delivered,  the  land  was 
not  incumbered  by  a  judgment  lien  in  favor  of  appel- 
lant. 

There  being  no  error,  the  case  is  affirmed,  and  it  is 
so  ordered. 

Roberts,  C.  J.,  and  Raynolds,  J.,  concur. 


O'BRIEN  V.  WILSON 

[No.  2475,  Feb.  6,  1921.] 
SYLLABUS  BY  THE  COURT. 


The  seventh  paragraph  of  section  5424.  Code  1915,  inter- 
preted, and  held  to  authorize  the  filing  of  a  claim  against 
the  estate  of  a  deceased  person  one  day  after  the  expiration 
of  one  yean  after  the  issuance  of  letters  testamentary,  in  case 
the  last  day  of  the  year  following  the  issuance  of  such  letters 
falls  on  Sunday. 

Appeal  from  District  Court,  Bernalillo  County; 
Hickey,  Judge. 
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Proceedings  by  Morgan  J.  O'Brien  against  Joseph 
B.  Wilson,  executor  of  the  estate  of  Mathilde  Julia 
Bouvard  Cavdonar,  deceased.  Judgment  for  defen- 
dant, and  plaintiff  appeals.  Reversed  and  remanded, 
with  instructions. 

Simms  ft  Botts,  of  Albuquerque,  for  appellant. 

The  concrete  question  in  this  case  is :  if  claimant  files 
his  'claim  on  the  last  day  of  the  year,  and  on  that  day 
gives  written  notice  that  he  will  five  days  later  call  his 
claim  up  in  court  for  action  is  he  barred  T  Or,  in 
other  words,  is  the  filing  within  the  year  and  giving 
notice  on  the  last  day  sufficient,  or  must  the  notice 
have  run  for  five  days  before  the  end  of  the  year? 

"In  compU'tiner  time,  the  first  day  shall  be  excluded  and 
the  last  day  Included,  unJess  the  last  falls  on  Sunday,  in  which 
case  the  time  prescribed  shall  be  extended  so  as  to  include 
the  whole  of  the  following  Monday."  Sec.  5424,  Code  1915, 
par.  7. 

The  claimant  in  this  case  filed  his  claim  in  court 
within  time,  as  computed  by  the  Statute,  for  excluding 
the  30th  day  of  November  (1918)  the  first  day,  the 
last  day  of  the  year,  November  30th,  1919,  fell  on  Sun- 
day, and  the  claimant  had  all  of  the  following  Mon- 
day, on  which  date  he  filed  his  claim  and  gave  his  no- 
tice as  required  by  law.  The  question  therefore  nar- 
rows down  to  whether  his  five  days  notice  must  have 
been  given  and  have  run  to  completion  within  the 
vear  1 

If  the  construction  of  the  statute  of  non-claim  should 
be  Sttch  as  to  require  the  ripening  of  notice  or  its  ma- 
turing within  the  year,  it  would  practically  amount 
to  making  it  a  359  day  statute  under  the  most  favor- 
able conditions,  and  as  much  shorter  as  the  circum- 
stances of  each  case  might  make  it,  where  probate 
courts  sit  seldom,  as  in  many  of  our  counties  with 
spare  population. 

The  object  of  the  statute  of  non-claim  is  to  cut  off 
claims  which  are  not  presented  with  diligence,  and  the 
fixing  of  a  definite  line  or  time  within  which  they  must 
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be  disclosed  and  presented,  is  evidently  a  wise  pre- 
caution, to  prevent  stale  claims  being  presented  and 
litigated  when  the  personal  representative  might  not 
have  the  proof  available  to  examine  or  contest  them, 
or  the  witnesses  might  be  scattered  or  dead.  But  we 
submit  that  a  one  year  statute  of  non-claim  is  of  itself  a 
short  statute,  and  there  certainly  is  neither  legislative 
intent  nor  judicial  necessity  for  such  a  construction 
as  to  further  reduce  it.  The  statute  uses  the  words 
**five  days  notice  of  the  hearing  thereof.  Suppose, 
for  example,  eleven  months  had  elapsed  since  the  ap- 
pointment of  the  administrator;  a  claimant  files  and 
presents  to  the  administrator  a  claim,  with  a  written 
notice  that  on  the  first  day  of  the  next  regular  term 
of  the  probate  court,  say  two  months  off,  he  will  bring 
the  claim  up  for  hearing;  then  the  hearing  date  would 
be  a  month  beyond  the  year,  while  the  filing  and  giving 
of  notice  was  within  it.  For  what  purpose  is  the  five 
day  part  of  the  statute  inserted?  Evidently,  to  pre- 
pare for  hearing  the  claim,  the  same  as  the  five  day 
notice  period  on  motions  and  other  dilatory  matters 
in  open  court.  The  statute  provides  (Sec.  2277)  that 
the  administrator  may  approve  the  claims  and  waive 
the  notice;  this  would  seem  to  indicate  that  the  five 
days  notice  part  of  the  statute  is  not  connected  with 
the  computation  of  the  limitation,  but  is  inserted  for 
the  protection  of  the  representative  against  too  speedy 
hearing  or  insufficient  time  for  preparation,  before  hear- 
ing on  the  claim.  If  it  be  contended  that  the  claimant 
must,  at  his  own  risk,  compute  the  necessary  time  from 
a  hearing  date,  back  to  include  the  five  days  notice, 
and  get  the  whole  matter  through  within  the  year,  we 
have  a  perfect  jumble  of  figures  as  to  when  a  claim 
must  be  filed  to  be  within  time;  but  if,  on  the  other 
hand,  we  take  the  plain  wording  of  the  statute,  and  file 
within  the  year,  and  give  the  notice,  we  have  a  definite 
rule  which  any  claimant  can  follow.  The  statute  says 
give  five  days  notice  of  the  hearing ;  this  the  appellant 
did.  He  gave  the  notice  within  the  year  for  a  hearing 
date  five  days  after  the  year  expired.    We  submit  that 


1 


644  SUPREME  COURT  OF  NEW  MEXICO 

O'Brien  v.  Wilson,  26  N.  M.  641. 

the  date  of  the  giving  of  the  notice  should  control,  and 
not  the  hearing  date;  otherwise,  if  a  distant  hearing 
date  shoald  be  necessarily  set  to  accommodate  wit- 
nesses or  parties,  by  fixing  it  at  a  later  date  than  the 
minimum  of  five  days,  a  claimant  would  be  shortening 
his  year  for  presentation  and  filing,  and  would  be  in 
every  case  subject  to  the  loss  of  his  substantial  rights 
if  he  failed  to  guess  right. 

We  are  unable  to  find  a  decision  from  any  state 
covering  the  question  raised  in  this  case,  one  way  or 
the  other.  We  therefore  have  sought  to  present  this 
matter  in  the  light  of  its  practical  working,,  and  sub- 
mit that  the  trial  court  erred  in  ruling  that  the  appel- 
lant's  claim  was  barred. 

A.  B.  McMillen,  of  Albuquerque,  for  appellee. 
Appellee  contends  that  the  claim  was  barred  by  the 
statute  for  the  following  reasons: 

1.  Section  2277  of  the  1915  code  provides  that  such 
claims  shall  be  stated  in  detail,  sworn  to  and  filed,  and 
five  days  notice  of  the  hearing  thereof,  accompanied 
by  copy  of  the  claim,  shall  be  served  on  the  executor; 
and  section  2278  provides:  '^AU  claims  against  the 
estates  of  deceased  persons  not  filed  and  notice  given 
as  provided  in  the  preceding  section,  within  one  year 
from  the  date  of  the  appointment  of  the  executor  or  ad- 
ministrator, shall  be  barred.  The  statute  seems  to  re- 
quire the  claim  to  be  filed  and  the  five  days  notice  to 
be  given  within  the  year,  and  that  seems  to  be  the  view 
taken  in  the  court  in  the  ease  of  Buss  v.  Dye,  21  N.  M. 
146,  in  which  the  syllabus  states  the  legal  principle  as 
follows : 

"All  claims  against  the  estate  of  deceased  persons  not  filed 
in  the  probate  court  and  notice  griven  as  provided  by  law. 
within  one  year  from  the  date  of  the  appointment  of  the 
executor  or  administrator,  are  barred." 

2.  The  more  important  objection,  however,  is  that 
the  claim  was  not  filed  at  all  *  within  one  year"  as  pro- 
vided by  statute.     There  is  not  uncertainty  about  this 
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statute:  ** Within  one  year''  does  not  mean  and  can- 
not mean  one  year  and  a  day.  There  would  be  no  use 
of  making  limitations  if  courts  by  construction  could 
extend  the  time.  One  day  late  is  just  as  fatal  as  one 
year,  so  far  as  the  statute  is  concerned.  Appellant's 
counsel,  however,  attempt  to  avoid  the  plain  provision 
of  the  statutory  bar  by  quoting  the  seventh  sub-division 
of  section  5424,  which  is  as  follows:  ** Seventh:  In 
computing  the  time,  the  first  day  shall  be  excluded 
and  the  last  day  included,  unless  the  last  falls  on  Sun- 
day, in  which  case  the  time  prescribed  shall  be  ex- 
tended so  as  to  include  the  whole  of  the  following  Mon- 
day. ' '  They  fail  to  quote,  however,  the  first  paragraph 
of  section  5424,  which  provides : 

"In  the  construction  of  statutes,  the  foUowing  rules  shall 
be  preserved,  unless  such  construction  would  be  inconsistent 
with  the  manifested  intent  of  the  legrisJature  or  repugrnant  to 
the  context  of  the  statute." 

The  construction  contended  for  by  sub-division  7 
above  referred  to  is  inconsistent  with  the  manifest  in- 
tent of  the  legislature,  and  is  repugnant  to  its  express 
provision.  To  say  that  a  claim  may  be  filed  within  a 
year  and  a  day  nullifies  the  provision  of  section  2278, 
which  provides  that  it  must  be  filed  within  a  year.  The 
two  cannot  stand  together :  they  are  not  the  same  thing. 
It  is  therefore  entirely  consistent  with  section  5424 
to  give  to  section  2278  its  evident  and  clear  meaning, 
because  the  rule  of  construction  is  not  to  be  adopted 
where  its  is  inconsistent  with  the  manifest  intent  of 
the  legislature  or  repugnant  to  the  context  of  the 
statute.  When  we  say  that  a  claim  must  be  filed  **  with- 
in one  year",  the  manifest  intent  of  the  legislature  is 
not  left  uncertain.  The  very  words  import  an  exact 
and  exclusive  meaning. 

This  same  construction  would  have  followed  for  an- 
other reason:  The  repealing  clause  in  the  1915  Code 
provides  that  **In  the  event  that  any  section  or  part  of 
a  section  hereof  is  inconsistent  with  or  conflicts  with 
any  other  section  or  part  of  a  section,  reference  may 
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be  had  in  construing  the  same  to  the  date  of  the  pas- 
sage of  the  original  acts  from  which  said  sections  were 
taken.  Section  5424  was  passed  February  12,  1880. 
Section  2278  was  passed  February  26,  1889,  and  there- 
fore, being  the  later  statute,  its  provisions  must  prevail 
as  against  any  inconsistent  provision  in  section  5424. 

Again,  paragraph  7,  by  its  terms,  purports  to 
refer  to  time  computed  by  days,  and  not  to  calendar 
months  or  calendar  years.  The  statute  itself  is  nothing 
more  than  the  adoption  of  a  general  rule  usually  pre- 
vailing independent  of  statute,  but  neither  such  gen- 
eral rule  or  statutory  provision  refers  to  statutes  of 
limtation ;  and  in  discussing  this  principle,  the  Supreme 
Court  of  eKntucky,  in  Geneva  Coperage  Co.  v.  Browu, 
124  Ky.  16;  98  S.  W.  279,  said: 

"But  this  rule  has  never  been  extended  to  embrace  statu- 
tory provisions  limiting  the  time  in  which  an  action  must  be 
brought:  indeed,  there  seems  to  be  no  good  reason  why  the 
court  should  take  the  liberty  of  extending  the  period  of  limi- 
tation fixed  by  the  legislative  department  when  the  time  fixed 
is  sufficient  to  grive  all  persons  interested  ample  opportunity 
to  protect  their  rights  by  instituting  an  action." 

In  the  case  of  William  V.  Lane,  87  Wis.  152,  58  N.  W. 
77,  the  Supreme  Court  of  Wisconsin,  in  construing  a 
mechanic's  lien  in  which  the  last  day  of  the  year  was 
Sunday  and  the  suit  brought  on  the  following  Monday, 
said: 

"We  are  of  the  opinion  that  the  acftion  as  to  the  plaintiffs 
was  not  brought  in  time,  and  that  by  the  great  weight  of  au- 
thority, where  the  time  for  doing  an  act  is  one  or  more  years 
and  the  last  day  falls  on  Sunday,  it  cannot  be  lawfully  per- 
formed on  the  next  day.  In  such  case  the  act  should  be  per- 
formed on  the  preceding  day." 

See  also  Allen  v.  Elliott,  67  Ala.  432 ;  Lowry  v.  Statz, 
138  Ky.  251;  127  S.  W.  789;  Morris  v.  Richards,  46 
J.  P.  37 ;  45  L.  T.  Rep.  N.  S.  210. 

We  think,  however,  that  the  citation  of  authorities 
is  wholly  unnecessary.  The  plain  provision  of  the 
statute  admits  of  but  one  construction,  and  that  is  the 
claim  must  be  filed  and  notice  given  ** within  one  year" 
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from  the  appointment  of  the  executor.  One  year  and 
a  day  is  not  within  one  year.  The  statute  is  plain,  the 
time  is  ample,  and  appellant  failed  to  avail  himself  of 
the  plain  provisions  of  the  statute. 

OPINION  OP  THE  COURT. 

PARKER,  J.  The  appellant  had  a  claim  against  the 
estate  of  Mathilde  Julia  Bouvard  Cardoner,  deceased. 
This  claim  was  not  filed  within  one  year  from  the  date 
of  the  appointment  of  the  executor  of  the  last  will  and 
testament  of  the  deceased.  The  last  day  of  the  year 
following  the  appointment  of  the  executor  by  the  court 
expired  on  Sunday,  and  the  following  Monday  the 
claim  was  filed  and  the  proper  notices  of  application  to 
the  court  for  its  allowance  were  given. 

Appellant  relies  upon  the  seventh  paragraph  of  sec- 
tion 5424,  Code  1915.  This  section  is  a  section  devoted 
to  certain  rules  of  statutory  construction  which  shall 
be  employed  in  construing  the  statutes  of  the  state. 
Paragraph  7  of  the  section  relates  to  the  computation 
of  time  as  prescribed  in  statutes,  and  is  as  follows: 

"In  computingr  time  the  first  day  shall  be  excluded  and  the 
last  included,  unless  the  last  falls  on  Sunday,  in  which  case 
the  time  prescribed  shall  be  extended  so  as  to  include  the 
whole  of  the  following:  Monday." 

This  court  has  never  had  occasion  to  pass  upon  such 
a  proposition  as  the  one  involved  in  this  case.  It  is 
argued  by  counsel  for  appellant  that  the  case  is  within 
the  letter  of  the  saving  clause  in  the  statute.  The  ap- 
pellant had  one  year  after  the  issuance  of  letters  testa- 
mentary to  the  executor  within  which  to  present  to 
the  court  for  allowance  his  claim  against  the  estate. 
That  year  expired  on  Sunday,  and  appellant  claims 
that  by  the  very  letter  of  the  statute  in  all  such  cases 
the  time  is  extended  until  the  following  day  within 
which  to  perform  the  act  required.  Opposed  to  the  posi- 
tion is  the  argument  of  counsel  for  appellee  (1)  that 
not  only  must  a  claim  be  filed,  but  that  five  days'  notice 
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must  be  given  within  the  year.  If  we  understand  coun- 
sel, the  claim  is  made  that  the  claim  must  be  filed  and 
the  full  five  days'  notice  must  have  expired  during  the 
year.  We  do  not  understand  that  this  is  the  case.  The 
filing  of  the  claim  and  the  giving  of  the  notice  to  the 
executor  are  all  that  the  statute  requires,  and  if  this  be 
done  within  the  year  the  determination  of  the  validity 
of  the  claim  may  be  arrived  at  at  any  convenient  time 
thereafter  by  the  court.  At  least  there  is  no  language 
in  the  statutes  which  would  seem  to  require  more  than 
this.  Counsel  for  appellee  argues,  secondly,  that  the 
seventh  paragraph  of  section  5424,  Code  1915,  was  not 
intended  to  control  the  provisions  of  the  statute  re- 
quiring the  filing  of  claims  against  estates  within  one 
year  from  the  appointment  of  executors  or  administra- 
tors. He  relies  upon  the  first  paragraph  of  said  sec- 
tion 5424,  Code  1915,  which  provides. 

"In  the  construction  of  statutes,  the  following  rules  shall 
be  observed,  unless  ^uch  construction  would  be  inconsistent 
with  the  manifested  intent  of  the  Legislature  or  repugnant  to 
the  context  of  the  statute." 

It  is  argued  that  this  first  paragraph  of  section  5424 
controls  the  application  of  the  seventh  paragraph  of 
said  section  to  a  case  like  the  present,  and  to  say  that  a 
claim  may  be  filed  within  one  year  and  a  day  instead 
of  one  year,  as  provided  by  section  2278,  Code  1915,  is 
to  give  an  effect  to  paragraph  7  which  is  inconsistent 
with  the  manifest  intent  of  the  Legislature  and  repug- 
nant to  its  express  provisions.  It  is  further  argued  by 
counsel  for  appellee  that  by  reason  of  the  repealing 
clause  in  the  Code  of  1915,  p.  1665,  which  provides : 

"In  the  event  that  any  section  or  part  of  a  section  is  in- 
consistent with  or  conflicts  with  any  other  section  or  part  of  a 
section,  reference  may  be  had,  in  construing  the  same,  to  the 
date  of  the  passage  of  the  original  acts  from  which  said  sec- 
tions were  taken." 

— ^that  recourse  may  be  had  to  the  respective  dates  of 
the  passage  of  sections  2278  and  5424,  Code  1915,  and 
that  section  2278,  which  provides  for  the  filing  of  claims 
within  one  year,  being  subsequent  in  time,  is  control- 
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ling.  Tile  argument,  it  seems  to  us,  is  faulty  for  the 
reason  that  section  5424  is  a  continuing  statute.  It 
attaches  itself  to  acts  passed  prior  or  subsequent  to  the 
time  it  was  enacted.  It  is  designed  by  the  Legislature 
to  be  permanent  in  character  so  long  as  it  remains  un- 
amended or  unrepealed. 

Counsel  for  appellee  cites  several  cases  touching  upon 
this  subject,  but  in  neither  of  them  was  there  a  statute 
like  the  one  we  have.  See  Geneva  Cooperage  Co.  v. 
Brown,  124  Ky.  16,  98  S.  W.  279, 124  Am.  St.  Rep.  388 ; 
Williams  v.  Lane,  87  Wis.  152,  58  N.  W.  77  j  Allen  v. 
Elliott,  67  Ala.  432 ;  Lowrey  v.  Stotts,  138  Ky.  251,  127 
S.  W.,  789 ;  Morris  v.  Richards,  46  J.  P.  37,  45  L.  T.  Rep. 
(N.  S.)  22;  Vailes  v.  Brown,  16  Colo.  462,  27  Pac.  945, 
14  L.  R.  A.  120.  In  theWisconsin  case,  above  cited,  the 
last  day  of  the  yeajr  within  which  suit  might  be  brought 
on  a  mechanic's  lien  was  Sunday  and  the  suit  was 
brought  on  the  following  Monday.  The  court  held  it 
was  too  late.  But  so  far  as  appears  they  had  no  statute 
like  our  section  5424  in  Wisconsin. 

On  the  whole,  the  argument  in  behalf  of  appellee  in 
support  of  the  judgment  of  the  district  court  disallow- 
ing the  claim  of  appellant,  because  not  presented  in 
time,  is  unsatisfactory  and  not  conclusive.  On  the  other 
hand,  the  argument  of  counsel  for  appellant  seems  to 
be  founded  in  reason  and  justice.  We  find  no  reason 
to  exclude  from  consideration  the  provisions  of  the 
seventh  paragraph  of  section  5424,  Code  1915,  in  de- 
terming  the  time  in  any  case  within  which  action  or 
proceedings  must  be  brought.  If  the  year  within  which 
claims  against  estates  of  deceased  persons  must  be  filed 
expires  on  Sunday,  there  is  no  reason  why,  in  view  of 
the  statute,  the  act  may  not  be  performed  on  the  follow- 
ing Monday. 

For  the  reasons  stated,  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded,  with 
instructions  to  proceed  in  accordance  herewith ;  and  it 
is  so  ordered. 

Roberts,  C.  J.,  and  Raynolds,  J.,  concur. 
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FIRST  NAT.  BANK  OP  ALBUQUERQUE  v. 

STALEY  et  al. 

[Nos.  2478-2479,  Feb.  5,  1921.] 

SYLLABUS  BY  THE  COURT. 

.    In  the  absence  of  the  evidence,  the  flndingfs  of  the  trial  court 
will  be  assumed  to  be  correct. 

Appeal  from  District  Court,  Bernalillo  County; 
Hiekey,  Judge. 

Action  by  the  First  National  Bank  of  Albuquerque 
against  William  L.  Staley  and  another.  Judgment  for 
plaintiff  in  each  case,  and  defendants  appeal.    Affirmed. 

E.  W.  Dobson  and  George  C.  Taylor,  both  of  Albu- 
querque, for  appellants. 

A.  B.  McMillen,  of  Albuquerque,  for  appellee. 

OPINION  OF  THE  COURT. 

ROBERTS,  C.  J.  The  above  cases  can  both  be  disposed 
of  in  one  opinion.  They  are  both  appeals  prosecuted 
from  separate  judgments  of  the  district  court  of  Berna- 
lillo county. 

In  the  first  numbered  cause  the  appellee  brought  suit 
against  appellants  to  recover  on  a  promissory  note 
executed  to  the  appellee  by  Staley,  secured  by  a  thou- 
sand dollar  registered  Liberty  Bond  as  collateral. 
The  bond  stood  in  the  name  of  the  corporation  appel- 
lant, and  it  was  alleged  that  the  money  was  borrowed 
for  the  use  and  benefit  of  the  corporation,  and  the  pro- 
ceeds were  credited  to  the  account  of  the  corporation 
and  expended  by  it,  and  that  it  had  pledged  the  bond 
as  collateral.  The  complaint  set  up  that  the  collateral 
was  ineffective  because  the  bond  had  not  been  trans- 
ferred as  required  by  the  rules  and  regulations  of  the 
treasury  department,  and  the  object  of  the  suit  was 
to  compel  the  proper  transfer  of  the  bond;  it  having 
been  alleged  that  the  note  was  due  and  unpaid.  The 
allegation  of  the  complaint  were  denied  by  the  answer, 
and  findings  of  fact  were  made  by  the  court,  upon 
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which  judgment  was  entered  granting  appellee  the  re- 
lief prayed. 

The  second  numbered  cause  of  action  was  a  suit  to 
foreclose)  a  chattel  mortgage  filed  by  the;  appellee 
against  the  appellants,  and  on  cross-complaint  of  the 
defendant  Guy  L.  Rogers  against  appellants  for  money 
had  and  received.  Upon  issue  joined  trial  was  had  and 
judgment  was  entered  against  the  appellants  in  favor 
of  the  First  National  Bank,  and  also  in  favor  of  Guy 
L.  Rogers  on  his  cross-complaint. 

In  both  cases  the  findings  fully  supported  the  judg- 
ment rendered.  In  neither  case  did  appellants  incor- 
porate in  the  transcript  the  evidence  upon  which  the 
court  based  its  findings.  The  rule  is  universal  that  in 
the  absence  of  the  evidence  it  is  to  be  presumed  that 
the  findings  of  fact  were  supported  and  justified  by  the 
evidence.  The  appellant  argues  a  great  many  questions, 
but,  as  they  all  depend  more'  or  less  upon  the  evidence, 
which  is  not  here,  they  will  not  be  considered. 

The  judgment  in  both  cases  was  correct  under  the 
findings,  and  for  this  reason  such  judgment  will  be 
afSrmed;  and  it  is  so  ordered. 

Parker,  J.,  and  Holloman,  D.  J.,  concur. 
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ABORTION. 

Kssentials. 

Gist  of  statutory  offense  of  abortion  is  intent  to  mur- 
der  quick    child. 

State  V.   Basse tt,  476 

Other  offenses. 

Proof  of  other  abortions,  where  child  has  not  quick- 
ened, is  irrelevant  in  trial  for  aborting  woman  with 
quick    child. 

State  V.   Bassett  476 

ACCOUNT. 

Remedy. 

Under  facts  etated,  held,  accounting  should  have  been 
ordered  to  ascertain  state  of  account  between  maker 
and   payee   of  note. 

Texas  Bank  etc.  Co.  v.  Cavin,  334 

ADOPTION. 

Collateral  attack. 

Adoption  proceedings  valid  between  parties  is  not  sub- 
ject   to    collateral    attack. 

Ex  parte  Wallace,  189 

Consent. 

Consent  of  mother  only  is  required  for  adoption  of 
bastard  child,  consent  of  or  notice  to  putative  father 
being  unessential. 

Ex  parte  Wallace,  186 

Support. 

Duty  rest©  upon  adoptive  parents  to  support,  educate 
and  care  for  adopted  child. 

Ex  parte  Wallace,  181 

ADVERSE  POSSESSION.      (See  alno  QUIETING  TITIjE.) 

Color  of  title  must  be  by  writing  purporting  to  give  ti- 
tle, and  actual  possession  or  oral  transactions  is  not  color 
of  title 

Sandoval  v.   Perez,  282 

ANIMALS. 

Ijarceny. 

Non-consent  in  larceny  cases  of  animals  may  be  shown 
by  circumstantial  evidence. 

State  V.  Parr>',  473 

At  common  law  consent  of  owner  to  taking  was  mat- 
ter of  defense  and  prosecution  was  under  no  duty  to 
plead   or   prove   it. 

State  v.   Parry,  473 


A  n  i  malB— A  p  pea  I. 


Non-con^nt  Is  essentiiil  to  proof  oF  larceny  of  animals. 

State  V.  Parry.  41! 

Where   crime    alleged    In    knowingly   killing    animals   of 

another,   the  killing  must  be  without  consent   of  owner. 

State  v^  Parry,  471 

Feed   and  shelter   lien   does  not  Inure   lo   dealer  who  in 

cour^  of  buBlnesa  sells  grain  and  feed  to  owner  of  stock, 

where  owner  feeds  and  always  has  postesBlon  of  them. 

RoBwell   Trading   Co.,   v.   Liong,  S4il 

APPEAl,  AND  fIRROR. 

Admission   in  brief  are  same  as  admissions  on  trial   be- 

Abeytla  v.  Gibbons   Oarage.  629 

I'arty    cannot    take    position    antagonistic  to    admission 
made    on   appeal. 

Giaser  v.  Danneiley,  376 

Appealability. 

Order  denying  motion   to  quash  writ  of  garnishment  Is 
not   an   appealable   order. 

Cornett  v.  Fulfer,  Hi 

Appeal   lies   in   attachment  cases   either  before   or   after 
judfiiment  In'main  case. 

First  National  Hank  v   George,  17T 

Abandoned, 

Aselgnmenls  not  argued  are  abandoned. 

Crawford  v.  DlUard,  294 

Walters  v.   Walters,  31 

Where    argument    Is    not    germane    to   assignment    It    Is 

same  as  though  assignment   was  not  argued  and   hence 

assignment  Is  abandoned. 

Crawford    v.    Dlllard,  264 


■re   appellant   iibundoni  assignment   appellee   cannot 
'   proposition   reviewed   without    croES   assignment. 
alters  v    Walters,  81 


■rors    muit  be    separately    staled    but    specification  of 
Bsonn  of  errors   need   not   be  stated, 
Kershner  v.  Trinidad  M.  &  M.  Co.  7B 

isignments  are  In   nature  of  declaration  and  should  be 
framed  to  permit  of  Issue  Joined  thereon. 
Kershner  v.   Trinidad  M.   &  M.  Co  ,  TS 
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Motion  attackin^r. 

Motion  to  strike  assignment  is  improper  remedy  to  as- 
certain whether  error  has  been  properly  saved. 

KersOiner  v.  Trinidad  M.   &  M.   Co.,  91 

Record  deficiencies. 

Where  assignments  are  based  on  matters  stricken  from 
record,  cause  will  be  affirmed,  on  motion 

State  ex  rel  Sandoval  v.  County  Com.,  170 

Sufficiency. 
Assiernments  held  sufficient. 

Kershner  v.  Trinidad  M.   &  M.  Co.,  *  78 

General  rule  as  to  form  and  sufficiency  of  assignments 
of  errors  eftated. 

Kershner  v.  Trinidad  M   &  M.  Co.,  91 

Assignment  referring  to  page  of  transcript  for  reasons 

of   objection   is   sufficient   though    better   practice   is   to 

make  assignment  complete  on  its  face. 

Jackson  v.  Deming  I.  &  E.  Co.,  11 

Bills  of  exceptions.     (Sec  also  CR.   LAW  and  BlUi  OF 

EXCEPTIONS. 

Affidavits 

What  transpired  before  Judge  cannot  be  made  a  part 

of  record   by  ex   parte  affidavits  attached   to   motion 

for  new  trial  but  must  be  unrlei*  certificate  -jl  judge. 

Henderson  v.  Dreyfus,  r»7r 

Certification. 

Certificate  of  clerk  must  authenticate  certificate  or 
Judge,  ehowing  bill  was  filed. 

Caddy  v.  Wagner,  38:f 

Settling. 

Court  cannot  settle  bill  or  certify  transcript  more 
than  eighty  daya  after  appeal  is  allowed,  unless  time 
has  been  extended  according  to  statute. 

Roberson  v    Citizens  Lumber  Co.,  175 

Bonds. 

Where  coat  bond  is  insufficient  as  to  sureties  remedy 
is  to  move  for  additional  security. 

Bank  of  Commerce  v.  Duckworth,  439 

Sureties  are  not  required  to  Justify,  but  clerk  ma> 
require  it  for  his  protection. 

Bank  of  Commerce  v.  Duckworth,  439 

Failure  to>  file  cost  bond  in  statutory  time  abates 
appeal  and  court  is  without  Jurisdiction  to  entertain 
appeal. 

Roberson  V.  Citizens  Lumber  Co.,  173 

Where  cost  bond  is  not  filed  in  statutory  time  court 
will  dismiss  appeal. 

Simmers  v.   Boyd,  208 


U 
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No  co&t  bond  ii?  required  where  state  tax  commission 
appeals  from  reducing:  assessed  valuations 

First  State  Bank  v.  State,  403 

Person  removed  as  administrator  must  file  cost  bond 
as  he  Is  not  appealing  in  representative  capacity. 

Baca  V.  Winter.  S40 

Dismissal. 

Appellant  cannot  dismissi  appeal  as  matter  of  right. 
Right  is  dependent  on  leave  of  court. 

Henderson   v.    Dreyfus,  266 

Where  appellant  has  parted  with  interest,  appeal  will 
be  *  dismissed. 

Norment  v.  Mardorf,  22^ 

Fling  V.  Fling,  421 

Taking  position  inconsistent  with  right  of  appeal 
works  dismissal  of  appeal. 

Norment  v    Mardorf,  221 

EvidenoD.     (See  Review.) 

Exceptions.     (See  alno  Finding,  etc.) 

Formal  exceptions  are  dli^en&ed  with  by  C.  43,  Sec. 
37,  L.  1917,  but  not  duty  of  calling  to  court's  atten- 
tion in  some  appropriate  form  the  errors  claimed  to 
exist  by  party. 

Garcia  v.  Silva,  42 1 

Findings.     (Sec  Review  and  Record.) 

Instructions.      (Sec  Record  and  Review.) 

Judgments.     (See  iilso  Record  and  Review.) 

Trial  court  must  enter  judgment  on  supersedeas  bond 
when  mandate  so   directs. 

Glaser  v.  Dannelly,  374 

Mandates. 

For  duty  of  trial  court  to  comply  with  mandate,  see, 
Gla&er   v.    Dannelly,  374 

New  trial.      (Sec  also  NEW  TRIAIi.) 

Motion  for  new  trial  is  not  required  to  preserve  ques- 
tion for  review. 

.lackson  v.  Deming  I.   &  E.  Co.,  :0 

Where  instruction  assumes  essential  fact  not  in  ev*- 
depco  Taction  for  new  trial  should  be  granted. 

Jackson  v.  Deming  I.  &  B.  Co.,  10 

Parlies. 

Improper  designation  of  appellant  sls  plaintiff  in  ap- 
plication for  appeal  and  order  allowing  it  will  be  dis- 
regarded where  record  shows  appeal  was  applied  for 
and  allowed  to  the  defendant. 

First  State  Bank  v.  State,  402 

Pleodings. 

Complaint  will  be  amended  on  appeal  to  conform  to 
proof  wheni  parties  litigated  same  below. 

Jamison  v    McMillen,  233 
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Where  material  facta  are  omitted  from  complaint 
omission  is  cured  by  litigating:  such  facts. 

Jamison  v.   McMillen,  233 

Record. 

Affidavits. 

What  transpired  before  Judge  below  mu&t  be  recited 

over  his  certificate  and  canYiot  be  made  part  of  record 

by  ex  parte  affidavits  attached  to  motion  for  new  trial. 

Henderson   v.    Dreyfu£(,  572 

Agreed  facts. 

Judgment  is  presumed  correct  when  agreed  facts  are 
omitted  from  record. 

Abeytia  v.  Gibbons  Garage,  626 

Appeal  Granting. 

Order  granting  appeal  must  appear  in  record  proper, 
not  bill   of  exceptions 

Roberaon  v.  Citizens  Lumber  Co.,  173 

Certification. 

Appeal  will  be  dismissed  where  clerk  fails  to  certify 
to  it  and  motion  to  withdraw  transcript  to  certify  same 
will  be  denied  where  adverse  party  has  taken  advantage 
of  omission. 

Caddy  v.  Wagner,  380 

Certificate   made   after   time   allowed   by   law   is   bad. 

Roberson  v.  Citizens  Lumber  Co.,  175 

Transcripts  are  established  only  by  signature  of 
clerk  unper  seal  of  court. 

Jamiaon   v.    McMillen,  234 

Court  can  pass  upon  no  questions  without  properly 
certified  transcript. 

Caddy  v.   Wagner,  383 

Diminution. 

Where  party  takes  up  less  than  whole  record  he  can- 
not ask  for  diminution  after  filing  briefs  on  merits. 
Norment  v.   Mardorf,  213 

Duty 

Duty  is  on  appellant  to  see  that  proper  record  is  filed 

on   appeal. 

Normenit  v.  Mardorf,  214 

Caddy  v.  Wagner,  383 

Jamison    v.    McMillen,  233 

Evidence. 

Where  evidence  is  not  in  record  presumption  is  that 

judgment  Is  correct. 

Abeytia  v.   Gibbons  Garage  383 

First  National  Bank  v.   Staley,  650 

Piling. 

Stenographer's  transcript  must     be     shown     to     have 

been  filed  in  trial  court. 

Caddy  v.  Wagner,  383 

Findings.      (See  also  Review.) 

Where  it  is  stipulated  that  findings  in  another  case 
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shall  be  included  in  instant  case  but  are  not  so  in- 
cluded, there  is  nothing  to  review. 

Roberson   v.   Moise   Bros.  174 

Judgments. 

Appellant  muat  see  that  Judgment  is  in  record. 

Norment  v.  Mardorf.  214 

Appeal  will  be  dismissed  where  record  fails  to  disclose 
appealable  order  or  Judgment 

Comett  ▼.  Fulfer,  175 

Omissions. 

Omission  of  clerk  with  respect  to  preparation  of 
transcript  is  omission  of  appellant. 

Caddy  v.  Wagner.  J84 

After  advantage  is  taken  of  omission  in  transcript  it 
is  too  late  to  cure  error. 

Caddy   v.    Wagner.  384 

Praecipe. 

Where  appellant  takes  up. less  than  whole  record  he 
must   set   forth    in   praecipe   questions   he   desires   re- 
viewed and  portions  of  record  he  deems  essential. 
Norment   v.   Mardorf.  215 


Denial  of  one  application  to  amend  Judgment  before 
remand  is  entered  is  not  bar  to  subsequent  order,  af- 
ter remanid.  making  correction 

Glas^r   v.    Dannelley.  375 

On  remand  trial  court  must  comply  with  mandate, 
though   erroneous. 

Olaser   v.    Dannelley.  374 

Where  mandate  directs  lower  court  to  enter  Judg- 
ment on  bond  of  supersedeas,  trial  court  must  do  so. 

Glaser   v.    Dannelley,  374 

Review. 

Abandoned   propositions. 

Proposition  abandoned  by  appellant,  under  assign- 
ment, cantoot  be  reviewed  at  request  of  appellee,  with- 
out  cross  aflslgnment& 

Walters  v.  Walters.  31 

Abstract    propositions.    (See    Moot   questions  ) 
Assignments.    (See  also  A^vdgniiienta.) 

Questions  not  raised  by  assttgnment  cannot  be  re- 
viewed. 

Henderson    v.    Dreyfus,  567 

Walters  v.   Walters,  31 

Discretion     (See  also  CR.  Li.%W.) 

Court  reviews  for  abuse  of  discretion  only,  for  trying 
main  and  garnishment  cases  together. 

Traylor  v.   First   National   Bank,  380 

Confirming  or  rejecting  Judicial  sale  will  be  reviewed 
for  abuse  of  discretion  only. 

Jonec^  V.    Page,  448 
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Estoppel. 

Estoppel  cannot  be  raised  first  time  on  appeal. 

Mings  V.    Heringr,  429 

Exceptions.   (See  also  specific  heads  as  Findings,  etc.) 
Question  necessary  to  protect  fundamental  or  inherent 
rights  will  be  considered   by  court  without  exception 
or  presentation  below. 

Sals  V.  City  Electric  Co.,       •  69 

Where  pleadings  are  wholly  insufficient  to  support 
Judgment  court  will  reverse  case  though  question  was 
not  raised   below 

Sais  V.  City  Electric  Co.,  69 

No  exception  is  required  to  authorize  court  to  review 
question  of  general  public  nature. 

Sais  V.  City  Electric  Co.,  69 

Findings. 
Conclusive. 

Findings  are  conclusive  where  evidence  is  not  in  the 

record. 

First  National  Bank  v.   Staley,  650 

Abeytia  v.   Gibbons  Gai'age,  626 

Conflicting. 

Findings  held  not  conflicting. 

Ravany   v.    Equitable    I^    Ass.    Soc,  522 

Evidenjce — i^bstantial. 

Findings  will  not  be  disturbed  on  appeal  where  sup- 
ported by  substantial  evidence. 

Jaramillo    v.    Jaramillo,  275 

Duran   v.   Nichols,  620 

Abeytia  v.   Gibbons   Garage,  626 

Tompkins  v.   Rain,  634 

Evidence — unsubstantial. 

Where  findings  are  not  supported   by  substantial   evl- 
■     dence  the  judgment  will  be  reversed  . 

Nutter  V.  Occidental  Life  Ins.   Co.,  145 

Exceptions. 

Formal  exceptions  are  df^ensed  with  by  C.  43,  Sec. 
37,  L.  1917,  but  not  duty  of  calling  to  court's  attention 
the  claimed   error. 

Garcia  v.   Silva,  421 

Party  must  call  court's  attention  to  claimed  error  in 
instructions  or  same  canniot  be  raised  on  appeal. 
Murphy  v.   Hall,  272 

Where  party  does  not  except  to  instructions  he  can- 
not have  instructions  reviewed  on  appeal. 

Henderson  v.  Dreyfus,  565 

Garcia  v.   Silva,  421 

Findings  held  not  to  be  of  ultimate  facts  hence  not 
to  be  used  to  impeach  Judgment  of  trial  court. 

Ravany   v.   Equitable   Life   Ass.   Soc,  520 
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Insitructions. 

Assumed  facts. 

Instruction  is  erroneous  which  assumes  vital  fact  not 
in   evidence. 

Jackson  v.   Deming  I.   &  E.  Co.,  9 

Exceptions. 

Vice  in  instruction  must  be  pointe'd  out  below  or  can- 
not be  raised  on*  appeal. 

Henderson    v.    DreyfufI,  565 

Garcia  v.  Silva,  421 

Where  party  does  not  ask  to  have  evidence  limited  by 
instruction  he  canhot  assert  error  on  appeal. 

Henderson   v.   Dreyfus,  567 

False   issue. 

Submitting  false  issue  by  instruction  is  error. 

Jackson  v.  Deming  I.  &  E.  Co.,  9 

Requested — erroneous. 
Erroneous  requested  instruction  is  properly  refused. 

First   National    Bank   v.    George,  179 

Judgments. 

Defaults. 

Held,  no  abuse  of  discretion  in  refusing  to  vacate  de- 
fault Judgment. 

Citizens  L.   P.   &   T.   Co.   v.   Usnik,  498 

Exceptions. 

Court  may  consider  error  in  Judgmen,t  though  not 
raised  until  motion  for  rehearing,  where  judgment  is 
inherently  and  fundamentally  erroneous. 

Crawford  v.  Dillard,  295 

Evidence. — (See  also  Findings.) 

Where   there   is   substantial    evidence    to    support   the 
judgment  the  same  will  not  be  disturbed  on  app^l. 
Tompkins  v.  Rain,  634 

First  Nat.  Bank  v.  George,  178 

Jurisdictional  questions. 

Jurisdictional   questions  may  be   raised   first   time   on 

appeal. 

Sais  V.   City   Electric  Co.,  69 

Murphy  v.    Hall,  274 

Failure  of  complaint  to  state  cause  of  action  may  be 

raised  first  time  on  appeal. 

Michael  v.  Buah,  614 

Jamison   v.   McMillen,  233 

Errors  rendering  case  inherently     defective     will  be 

noticed  first  time  oii  appeal,  though  not  raised  be- 
low. 

Sais  V.  City  Electric  Co.,  69 
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Moot   question. 

Court  will  not  decide  proposition  which  has  become 

moot. 

Page   V.   Gallup,  252 

For  dismissal  when  parties  part  with  interest  or  take 

position,  inconsistent  with  appeal,  see, 

Norment   v.    Mardorf,  22i 

Fling  V.  Fling,                                    .  421 

New  Trial. 

If  properly  excepted  to,  questions  not  railed  in  mo- 
tion for  new  trial  may  nevertheless  be  reviewed  on 
appeal. 

Jackson  v.   Deming  Ice  &   E.  Co.,  10 

Non-Jurisdictional  questions. 

Non -Jurisdictional    questions  cannot    be      raised      first 

time   on  appeal. 

Murphy  v.   Hall,  274 

Sais  V.  City  Electric  Co.,  68 

Mings  V.  Hering,  429 

Notice. 

Where    no   notice   was   given)  of  making   of   findings, 

findings  will  not  be  considered  on  appeal  in  deter- 
mining conflict. 

Ravany  v.  Equitable  Life  As£l.  Soc,  520 

Omissions. 

No  question  concerning  findings  is  open  for  review 
where  findings  were  stipulated  to  be  contained  in  an- 
other case  and  are  not  part  of  record. 

Roberson  v.  Moise  Bros.,  174 

Pleadings 

Where  pleadings  do  not  support  judgment,  judgment 
is  inherently  defective  and  review  thereof  may  be  had 
by  court  regardlesis  of  fact  that  proposition  was  not 
raised  below. 

Sais  V.  City  Electric  Co.,  70 

Verdict. 

Excessive. 

Although    verdict  was   excessive,   held   not  the   result 

of  prejudice  and  passion. 

Henderson   v.   Dreyfus,  558 

Determination  below  that  verdict  was  not  result  of  pas- 
sion, although  excessive,  should  ordinarilly  be  accept- 
ed on  appeal. 

Henderson   v.  Dreyfus,  558 

Evidence — substantial. 

Where  verdict  is  supported  by  substantial  evidence  it 
will  not  be  disturbed  on  appeal. 

First  National  Bank  v.   George,  178 


CC2  IXDEX 


G«neral    appearance   after    Judcrment    precludes    party 
from  rawing  question  of  errors  in  judgment. 

Crowell   V.   Kopp,  148 

Effect  of  general  appearance  after  judgment  is  to 
waive  jurisdiction  of  penlon. 

Crowell   V.    Kopp.  148 

Any  action  except  to  object  to  jurisdiction  conatUvtes 
a  general  appearance. 

Crowell    V.    Kopp.  148 

Filing  petition  for  removal  to  federal  court  is  not  a 
general  appearance. 

Citizens  U  P.  &  T.  Co.  v.  Usnik,  4*7 

\RRKST.      (See  aLso  HOMICIBE.) 

As  to  effect  of  killing  persoa  armed  with  illegal  war- 
rant,  see. 

State    V.    Middleton.  353 

Whether  more  force  than  necessary  w^s  used  in  ef- 
fecting arrest  is  question  for  the  jury. 

State  V.   Middleton,  360 

Person  in  custody  of  one  authority  cannot  object  to 
authority   of   others   to   arrest   him. 

Ex  parte  Bustillos,  466 

Person  sought  to  be  arrested  is  not  justified  in  re- 
sorting to  deadly  weapon  if  he  had  no  reasonable 
ground  to  apprehend  no  greater  wrong  than  mere 
unlawful  arrest. 

State  V.   Middleton.  363 

ATTACHMKXT. 

AppealH. 

Appeal  may  be  taken  from  judgment  on  attachment 
issue. 

First   National    Bank   v.   George,  48 

Appeal  lies  on  attachment  issue,  either  before  or  after 
rendition   of  judgment   in   main   cause. 

First    National    Bank    v.   George.  177 


Non -residence  justifying  issuance  of     writ     does     not 
mean   mere  temporary  absence. 

First   National   Bank   v.   George,  179 


Attachment  lien  is  not  waived  by  general  judgment  in 
case  where  statute  does  not  so  provide. 

First   National   Bank   v.   George.  177 
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Plendlncr. 

For  proper  pleading:  in  attachment  casess  see, 

Firat  National  Bank  v.   George,  49 

Where  defendant  pleads  to  writ  but  not  to  complaint, 
Judgment  by  default  in  main  case  is  proper,  though 
there  be  a  pending  motion  to  quash  the  writ. 

First  National   Bank  v.    George,  48 

ATTORNEY  AND  ClilBNT. 

Contracts. 

Contract  for  contingent  fee  not  being  malum  in  se  or 
malum  prohibitum  may  be  basis  of  recovery  quantum 
meruit. 

Baca  V.  Padilla,  229 

Contingent  fee  contracts  are  upheld,  but  contract  to 
assist  in  prosecution  of  criminal  case  for  contingent 
fee,  the  amount  depending  upon  conviction,  is  void 
as  contrary   to  public  policy. 

Baca  V.   Padilla,  226 

Contingent    fee    contracts    at    common    law    were    not 

tolerated  but  are  now  allowed  up  to  rule  of  necessity. 

Baca  V.  Padilla,  266 

Disbarment. 

Deceiving  client  as  to  collection  of  his  moniey  and  then 
appropriating  it  to  himself  constitutes  unprofessional 
conduct   by  attorney. 

In  re  Barth,  112 

Inducing  client  to  assign  interest  in  legacy  to  him, 
assignee  to  account  therefor  as  soon  as  legacy  is  col- 
lected, and  failing  to  so  account,  constitutes  unpro- 
fessional conduct. 

In  re   Barth,  112 

In  transaction  between  attorney  and  client,  the  attor- 
ney  must   fully   inform  client. 

In  re  Barth,  125 

In  no  case  is  attorney  Justified  in  appropriating  funds 
of  clien(t. 

In    re    Barth,  121 

AUTOMOBIIiKS.     (See    LIVKRY    STABLKS    AND    GARAGE 
KEEPERS.) 

BAIIjMENTS. 

liens. 

Lien  for  automobile  repairs  extends  to  owner  and 
thoae  with  notice  of  lien,  after  voluntary  surrender 
of  posaession,  but  not  to  innocent  purchaser  without 
notice. 

Abeytia    v.    Gibbons    Garage,  627 
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BANKRUPTCY. 


Where  bankruptcy  trustee  elects  not  to  take  and 
charge  estate  with  encumbered  property  of  bankrupt, 
or  where  he  abandons  it,  property  or  right  remains  in 
bantkrupt  person. 

Abo  Land  Co.  v.  Tenorio,  260 

Where  trustee  abandons  right  to  redeem  from  execu- 
tion sale,  right  reverts  to  bankrupt  and  he  may  exer- 
cise it. 

Abo  Land  Co.  v.  Tenorio,  261 

Trustee  is  not  bound  to  take  property  which  will  be 
a  burdei^  onerous  or  unprofitable. 

Abo  Land  Co.  v.  Tenorio,  260 

B.^STARDS. 
Adoption. 

As'  to  law  of  adoption  of  bastards,  see 

Ex   parte  Wallace,  181 

Cnstady. 

Putative  father  may  be  entitled  to  custody  of  child 
as  against  strangers  but  not  as  against  adoptive  par- 
ents. 

Ex  parte  Wallace,  187 

Sec  1850,  Code  1915.  amended  C.  69  Laws  1915,  con- 
cerns inheritance  only  and  does  not  cast  on  putative 
father  duty  to  support  bastard  child  or  change  rights 
existing  between  him  and  adoptive  parents. 

Ex  parte  Wallace,  194 

Poor  Laws. 

English  poor  laws,  requiring  putative  father  to  sup- 
port child,  did  not  become  part  of  law  of  this  state 
by  the  adoption  of  the  common  law. 

Ex  parte  Wallace,  194 

Status. 

At  common  law,  bastard  isl  child  of  no  one,  having 
no  father  and  incapable  of  inheriting  or  of  having, 
heirs,  except  of  hie  body.  ^ 

Ex   parte   Wallace,  191 

BIGAMY. 

Admiflsions. 

Statement  that  defen4ant  had  been  married  at  cer- 
tain time  and  place  is  an  admission  and  not  a  con- 
fession. 

State  V.   Lindsey.  580 
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Under  our  statute  grood  faith  or  honest  purpose  in 
marrying  second  time  ia  not  a  defense  where  presump- 
tion of  death  does  not  obtain. 

State  v.  Ldndsey,  529 

Off^ise. 

Section  1775.  Code  1915,  is  sufficient  to  authorize  con- 
viction for  bigamy,  because  word  bigamy  has  plain 
meaning  in  all  English  speaking  countries. 

State   V.   Lindsey,  522$ 

BILIiS  AND  NOTES. 

Consideratioii. 

Burden  of  proving  lack  of  consideration  is  on  defen- 
dant because  statute  makes  note  prima  facia  evidence 
of  conaideratlon. 

Citizens  National  Bank  v.  Bean»  206 

Where  defendant  offer*  proof  showing  want  of  con- 
sideration burden  is  oni  plaintiff  to  show  consideration 
by  fair  preponderance  of  evidence  on  whole  case. 
Citizens  National  Bank  v.  Bean»  206 

Under  facts  stated,  held  that  defendant  failed  to  over- 
come prima  facia  proof  of  consideration  made  by 
plaintiff. 

Melhop  V.  Costa.  337 

lilaliUity. 

Accommodation  maker. 

Holder  of  accommodation  paper  received  as  collateral 
can  recover  against  accommodation  maker  only 
amount  of  debt  for  which  instrument  was  pledged,  un- 
less accountable  for  surplus  to  other  person. 

Texas  Bank  etc.  Co.  v.  Cavin,  334 

Payee  and  holder  of  collateral  note,  with  knowledge 
it  had  been  diverted  from  purpose  for  which  given, 
cannpt  hold  accommodation  maker  for  any  other  pur- 
pose or  to  greater  extent  than  that  for  which  collat- 
eral note  was  pledged. 

Texas  Bank  etc.  Co.  v.  Cavin,  333 

Joint  makers. 

For  liability  of  joint  maker  who  pledges  note  to  se- 
cure another  note  of  his  and  for  all  other  of  his  in- 
debtedness, see. 

Texas  Bank  etc.  Co.  v.  Cavin,  334 

Ownership. 

Payee  of  note  wfio  has  possession  thereof  Is  presumed 
to   be   owner,   though   Instrument  bearst  his   endorse- 
ment, presumptlonf  being  that  he  did  not  transfer  it. 
or  if  transferred  that  it  was  re -transferred  to  him. 
Tompkins  v.   Rain,  633 
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nedges. 

For  extent  of  recovery  by  pledsree  of  negrotiable  note. 

see, 

Navajo  L.  &  T.  Co.  v.  Gallup  State  Bank,  156 

Texas  Bank  etc.  Co.  v.  Cavln,  334 

Purchasers. 

Burden  of  proof. 

Burden  of  proof  is  oni  purchaser  to  show  he  took  in 
good   faith,  lor  value,   before  maturity. 

Morrill  v.  Jones,  85 

Good  faith. 

Where  purchaser  of  note  testifies  he  purchased  in 
iTood  faith,  maker  may  diefcredit  good  faith. 

Morrill  v.  Jones,  34 

Unless  evidence  is  such  that  no  fair  minded  person 
could  draw  other  inferenjce,  it  is  for  jury  to  determine 
whether  purchaser  took  note  in  good  faith,  fraud  be- 
ing shown  in  inception  of  note. 

Morrill  V.   Jones,  35 

BELLfi  OF  EXCEPTIONS.    (See  also  APPEAL  &  ERBOm. 
and  TRIAL  and,  CR.  IjAW.) 

Certification. 

Certificate  of  trial  judge  settling  bill  must  be  certi- 
fied by  court  clerk,  under  seal  of  court. 

Caddy   v.    Wagner,  383 

Setting. 

Judge    designated   by   supreme   court  to   settle    bill   is 

judge  of  court  for  that  purpose  and  is  therefore  au- 
thorissed   to  settle  and  sAgn  bill. 

Ravany  v.    Equitable  L.   Ass.   Soc,  41 

BROKERS. 

Contracts. 

Appointment  to  sell  property  does  not  authorize  brok- 
er to  make  binding  contract  of  sale  for  owner  with 
third  person. 

Carr  v.  Mazon  Estate,  810 

Procuiing  cause. 

Contract  held  to  be  for  services  not  brokerage,  hence 
doctrine  of  procuring  cause  held  to  be  without  appli- 
cation. 

Maxwell   v.    Holland,  238 

CANCEIiLATION  OF  INSTRUMENTS. 

Affirmance. 

Action  of  party  held  to  conrtitute  affirmance  of  con- 
tract alleged  to  have  been  made  while  under  intoxi- 
cation. 

Stockmans>  G.    L.    Co.    v.    Sanchez,  504 
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Parlies. 

Lack  of  indispensable  party  to  suit  held  to  prevent 
cancellation  of  contract. 

Pa^re   V.    Gallup,  247 

liGniedy. 

Facts  held  insufficient  to  Justify  cancellation  of  con- 
tract. 

Ravany  v.    Equitable   L.   Ass.   Co.,  522 

Because  trasaction  was  affirmed  party  held  not  en- 
titled to  relief  by  way  of  cancellation. 

Stockmans  Q.  L.  Co.  v.  Sanchez,  604 

CHATTEL   MORTGAGES. 

Maker  of  notes  and  Tnortg&gea  attempting  to  redeem 
from  pledgree's  foreclosure,  must  tender  amount  due, 
plus  interest,  costs-  and  attorney's  fee  incurred  by 
pledgee. 

Navajo  L.  &  T.  Co.  v.  Gallup  State  Bank,  157 

COMMON   L.\W. 
Basttirds. 

Status  of  bastards  at  common  law  stated. 

Ex  parte  Wallace,  194 

English  poor  laws  were  not  adopted  here  as  part  of 
common,  law. 

Ex  parte  Wallace,  194 

Statutes. 

Statutes   concerning   property   rights  of   husband   and 

wife  are  to  be  construed  according  to  civil  and  not 
common  law. 

Mings   V.    Herii^,  428 

CONFUSION   OF   GOODS. 

Forfeitures. 

In  absence  of  fraud  or  intentional  wrongdoing,  party 
negligently  causing  confusion  of  goods  does  not  forfeit 
his  right  in  property  where  portion  contributed  by  each 
is  shown  and  kind,  quality  and  value  are  the  same. 
Page  V.   Jones,  199 

Replevin. 

Where  contusion  is  of  same  kind,  quality  and  value 
and  no  advantage  results  to  either  party,  replevin  will 
lie,  if  confusion  did  not  result  from  wrongful  act 
of  party  asking  relief. 

Page   V.    Jones,  198 

CONSTITUTIONAL   LAW. 
Contracts. 

Chapter  47,  L.  1919,  concerning  receiverships  for  mu- 
nicipal water  and  light  companies^  held  not  impair- 
ment of  contract. 

Dreyfus   v.    Socorro,  184 
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Due  process. 

Act  authorizing  reciverships  for  municipal  water  and 
light  works  affords  due  process  of  law. 

Dre3rfu8  v.  Socorro,  135 

Vacating,  modifying  or  setting  aside  judgment  by  the 
supreme  court,  without  notice  to  the  parties,  does  not 
violate  due  process  of  law  provisiion  of  constitution. 
Henidereon  v.  Dreyfus,  267 

Jury  trial.  ' 

Remission    of   part   of   verdict,   at   suggestion    of    trial 
court,  with  Judgment  for  sum  remaining,  does  not  de- 
prive defendant  of  constitutional  right  of  trial  by  jury. 
Henderson  v.  Dreyfus,  546 

Pleadings  held  to  constitute  action  in  ejectment,  not 
suit  to  quiet  title,  and  therefore  defendants  entitled 
to  Jury  trial. 

Pankey   v.    Ortiz,  586 

Pardontng  power. 

Statute  held  violative  of  constitutional  grant  of  par- 
don power  to  governor. 

Ex   parte    Bustillos,  464 

Precedents. 

Precedents  made  by  U.  S.  Supreme  Court  contrulng 
constitution  of  the  U.  S.  should  be  followed  by  state 
court. 

Henderson   v.    Dreyfus,  547 

Opinion  of  Supreme  Court  of  U.  S.  construing  state 
constitution  is  entitled  to  great  weight. 

Henderson    v.    Dreyfus,  547 

Statutes.   (See  STATUTES.) 

CX>NSTITUTIONAIi  PROVISIONS  CITED  AND 


CONSTRUED. 

Article. 

Section. 

Page. 

2 

12 

546,    585     590,    698 

2 

18 

623 

2 

19 

134 

6 

6 

459 

6 

7 

267 

6 

16 

45 

6 

23 

616 

9 

12 

243 

9 

18 

243 

22 

4 

460 

CONTRACTS. 

Capacity. 

Mental  weakness  furnisheeA  no   ground   for   avoidance 
of  contract,  in  absence  of  fraud  or  undue  influence. 
Ravany  v.   Equitable  L    Ass.   Soc,  619 
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Omisideratilon. 

Mere    inadequacy   of   consideration    is   not    enough    to 

avoid  contract,  unless  so  gross  as  to  shock  conscience. 

Ravany  v.   Equitable  L    Ass.   Soc,  519 

Oonstructlon. 

For  general  rules  as  to  construction  of  contracts,  fliee, 
Melhop  V.  Costa,  340 

Intoxication. 

To  avoid  contract  on  ground  of  intoxication  it  must 
be  so  great  as  to  incapacitate  party*  from  knowing 
what  he  wasi  doing. 

Stockmans  G.  L.  Co.  v.  Sanchez,  505 

Partldo. 

As   against  subsequent     purchasers     or      mortgagees, 
partido  contracts  are  not  required  to   be  recorded. 
Page  V.   Jones,  210 

Parflefl. 

Where  indispensable  party  to  contract  is  not  before 
court,  action  will  be  dismissed. 

Page   V.    Gallup,  247 

Recording. 

In  absence  of  statute  requiring  it,  recording  is  not 
necessary  to  validity  of  contract. 

Page  V.   Jonesi  202 

Recovery.  For   recovery   quantum  meruit,   see,  WORK  & 
liABOR. 

ResciBslon. 

For  doctrine  holding  rescission  will  not  lie  where  con- 
tract  has   been   affirmed,   see, 

Stockmans  G.   L.  Co.  v.   Sanchez,  504 

CORPORATIONS. 

Funds. 

Misappropriation  of  f untds  cannot  be  charged  against 
corporation  treasurer  where  he  pays  out  same  on 
order  of  officer  authorized  to  order  disbursement 
under  by-laws. 

Hubert  v.   American   Sur.   Co.,  366 

Receivers. 

Judgment   appointing  receiver   is   final   judgment. 

Jones  V.   Page,  445 

Court's  jurisdiction  is  not  ousted  by  fact  that  corpora- 
tion becomes  solvent  pendente  lite. 

Jonjes  V.  Page,  444 

Motive  of  person  asking  for  receiver  is  Immaterial. 

Jones   V.    Page,  446 
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Condition  precedent  to  rig^ht  to  have  corporate  prop- 
erty reconveyed  from  receiver  is  that  debts  must  be 
paid   or   actual   payment   provided   for. 

Jones  V.   Psige,  446 

Jurisdictional  question,  in  corporate  receiverships  is 
insolvency  of  corporation. 

Jones  v.    Page,  443 

Judgment  appointing  receiver  binds  stockholders, 
corporation  and   creditors. 

Jones  V.   Page,  443 

Stock. 

Cancellation. 

Person  cannot  have  subscription  cancelled  where  he 
affirms  contract  after  alleging  it  was  made  while  un- 
der the  influence  of  liquor. 

Stookmans  G.   L>.  Co.  v.  Sanchez,  504 

Fraud. 

Evidence  held  not  to  show  fraudulent  representations 
as  to  stock  subscription. 

Stookmans  G.   I^.   Co.  v.   Sanchez.  504 

Payment. 

Stock  may  be   paid  for  by  promissory  notesv 

Stookmans  G.   L..  Co.  v.   Sanchez,  502 

Amer.   T.    &   S.    Bank  v.   Martinez,  370 

COITITS. 

District. 

Desigi>ated  Judge  has  same  power  as  regular  judge. 
Ravany  v.   Equit.   L.   Ass.   Soc,  45 

Jurisdiction. 

District   court   is   without   Jurisdiction   to   allow   claim 
against    administrator    and    sureties    on    bond,    where 
probate  court  hasi  Jurisdiction  and  no  appeal  has  been 
taken  or  equitable  ground  for  Jurisdiction  exists. 
Michael   v.  Bush,  612 

Court  where  property  is  situate  hac«  Jurisdiction  to 
prevent  threatened  sale  under  execution  issued  from 
other  district   court. 

Corn  V.  Hyde,  39 

Probate. 

Probate    court   has    exclusive   Jurisdiction    in    first   in- 
stance to  allow  or  disallow  claims  against  e^ate. 
Michael  v.  Bush,  615 

Supreme. 

Supreme  court  has  control  over  its  Judgments  during 
term  and  may  vacate  or  modify  same  without  notice 
to  parties. 

Henderson   v.    Dreyfus,  267 
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Supreme  court  holds  one  term  a  year. 

Henderson   v.   Dreyfus,  267 

Chief  Justice  has  power  to  desigrnate  district  Judge  to 
hold  court  in  other  district  when  public  busttness  so 
requires. 

Ravany  v.   Equit.   L.   Ass.   Soc,  45 

COVENANTS. 

Breatch. 

Mere  existence  of  outstanding  adverse  title  does  not 
constitute  breach  of  covenant  of  warrant,  it  being 
essential  that  adverse  title  be  pressed  and  hostility 
asserted. 

Beecher  v.   Tlnnin,  64 

Where  title  is  in  public  it  is  such  a  hostile  assertion 
that  convenantee   may  voluntarily  submit  to  It. 
Beecher  v.  Tinnin,  62 

Title  being  in  public  eviction  instanter  takes  place. 
Beecher  v.  Tinnin,  62 

Right  of  action  for  breach  of  covenant  of  seizin  does 
not  pass  with  deed. 

Beecher  v.  Tinnin,  63 

Incumbrances. 

Covenant  againjst  incumbrances  defined  and  ex- 
plained. 

Beecher  v.   Tinnin,  65 

Seizin. 

Covenant    of    seizin    defined. 

Beecher  v.  Tinnin,  •  63 

Warranty. 

Covenant  of  warranty  defined  and  explained. 

Beecher  v.   Tinnin,  63 

CRIBONAIi  IjAW. 

AbCHtlon. 

Intent  to  murder  quick  child  is  gist  of  abortion,  under 
Eitatute. 

State  v.  Basse tt,  476 

Appeal. 

Assignments. 

Point  argued  but  not  borne  out  by  record  will  not  be 
considered. 

State   V.    Taylor,  482 

Continuances. 

Unless  denial  of  continuance  works  abuse  of  discre- 
tion or  injury  to  party  applying,  it  does  not  consti- 
tute error. 

State  v.  Garcia,  71 


t 
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Evidence. 

Exceptiona 

Objection  to  evidence  will  not  be  considered  on  ap- 
peal in  absence  of  exception  in  trial  court. 

State  V.  Lindsey,  532 

State   V.   Douthitt,  539 

Where  no  objection  is  made  to  erroneous  admission 
of  evidence  until  after  evidence  is  griven,  error  can- 
not be  urged  on  appeal. 

State  V.  Alford,  1 

Where  evidence  is  admitted  on  statement  it  will  be 
connected,  defendant  must  move  to  strike  when  not 
connected;    otherwise  he  canivot   complain. 

State  V.  Douthitt,  538 

Objection  to  admission  of  evidence  on  ground  not 
stated  below  will  not  be  considered  on  appeal. 

State  V.   Douthitt,  589 

Over-ruling  objection  to  question  not  answered  is 
not  reviewable  on  appeal. 

State   V.   Douthitt,  589 

Harmless. 

Overruling  objection)  to   question   not  answered,   even 

if  erroneous,  isi  harmless. 

State  V.   Douthitt,  539 

Error  in  sustaining  objection  to  question  is  harmless 
where  witness  is  later  permitted  to  prove  facts  called 
for   by   the  question. 

State    V.    Carabajal,  886 

Errdr  which  could  not  prejudice  party  is  harmless. 
State  V.  Edmondson,  16 

Instructions  (See  Innhnctlon. ) 

Jury. 

Examination  voir  dire  of  Jury  will  be  reviewed  for 
abuse  of  discretion  only. 

State  V.   Douthitt,  537 

So  long  as  defendant  has  impartial  Jury  he  cannot 
complain  of  discharge  of  competent  Juror. 

State   V.    Leatherwood,  509 

Objections.   (See   Exceptions.) 

Record. 

Where  record  is  deficient  to  review  point,  proposition 
will  not  be  considered  on  appeal. 

State  V.  Taylor,  432 

Sentences. 

Sentence  imposed  by  court  below,  where  Jury  recom- 
mends clemency,  is  reviewable  on  appeal  for  abuse  of 
discretion  only. 

State   V.   Carabajal,  400 
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Trial. 

Calendar. 

Taking:  up  case  for  trial  out  of  regular  order  will  be 

reviewed  for  abuse  of  di^retion  only. 

State  V.   Parry,  470- 

Order  of  proof. 

Varying  order  of  proof  will  be  reviewed  on  appeal  for 

abuse   of   discretion   only. 

State  V.   Carabajal,  388 

Arrest. 

Legality  of  warrant  of  arrest  is  for  determination  of 
the  court. 

State  V.  Middleton,  859 

Continuances. 

Granting  or  denying  motion  for  continuance  rests  in 
discretion  of  trial  court. 

State  V.  Garcia,  71 

Court  requires  showing  of  diligence  to  procure  at- 
tendance of  absent  witness  as  prerequisite  to  contin- 
ance. 

State  V.  Garcia,  71 

Motion,   for    continuance   must   dtate    facts  with  snich 

definiteness  that  court  may  determine  whether  they 
amount  to  legal  diligence. 

State  V.  Garcia,  71 

Motion   for   continuance   must   show  some   probability 

of  procuring  attendance  of  absent  witness  should 
continuance   be  granted. 

State  V.  Garcia,  71 

Crimes. 

Legislature  may  make  doing  of  particular  act  crim- 
inal, without  regard  to  intent  or  knowledge. 

State  V.   Lindsey,  529 

Evidence. 

Admissionci. 

Admission  is  admissible  in  evidence  without  prelim- 
inary proof  that  it  wasr  voluntary. 

State  V.  Lindsey,  5 SI 

Comments. 

Statement  of  Judge  in  ruling  on  evidence  that  he  fails 
to  see  its  materiality  is  not  comment  on  evidence. 
State  V.  Carabajal,  888 

Confessions. 

Confession  is  acknowledgment  of  guilt  and  not  state- 
ment of  independent  fact  from  which  guilt  may  be 
inferred. 

State  V.  Lindsey,  580 
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Consent. 

Non-conaent  in  larceny  cases  may  be  shown  by  cir- 
cumstantial evidence. 

State  V.  Parry,  47 S 

As  to  necessity  for  proof  of  non  consent  in  larceny 
cases,  see, 

State  V.  Parry,  472 

Exceptions. 

Where   evidence  is  admitted   on   statement  it  will  be 
connected  but  party  fails  to  connect  same,  it  is  duty 
of  adversary  party  to  move  to  strike  such  evidence. 
State  V.  Douthitt,  688 

Exhibits. 

It   is   not   error   to   refuse   to   require   jury   to  inspect 
articles  not  shown  to  have  connection  with   case. 
State  V.   Edmondson,  18 

Harmless  error. 

Admission  of  evidence  not  reflecting  on  guilt  or  in- 
njocence  of  defendant  is  harmless. 

State   V.    Taylor,  481 

Objections.     (See  Exceptions  and  Appeal.) 

Other   crimes. 

.    General  rule  is  that  proof  of  guilt  of  other  offense  is 
not  admi^ible. 

State  V.   Bassett,  478 

Proof  of  other  abortions,  where  child  has  not  quick- 
ened, is  irrelevant  on  trial  for  aborting  woman  with 
quick   child. 

State  V.   Bassett,  476 

On  prosecution  of  unlawful  sale  of  liquor,  evidence  of 
other  sales  is  ordinarily  inadmissible. 

State  V.  Alford,  1 

Where  proof  of  other  act  or  crime  tends  to  establish 
motive,  intent,  absence  of  mistakes,  accident,  common 
BK^heme  or  plan  or  identity  person  charged  with 
crime,   it   is  admissible. 

State  V.   Bassett,  479 

Rebuttal. 

It  is  in  discretion  of  trial  court  to  admit  in  rebuttal 

evidence  not  strictly  in.  rebuttal  which  might  or 
should  have  been  offered  in  chief. 

State   V.   Hunt,  161 

Relevancy. 

Objection  to  question  held  properly  sustained  because 
irrelevant. 

State   V.   Edmondson,  18 
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Reputation. 

Witness  may  know  reputation  of  person  for  truth  and 
veracity  altliough  lie  never  heard  it  discussed. 

State   V.    Douthitt.  640 

Res  gestae. 

Con/^ersation   immediately     preceding     ehooting     and 
about  which  shooting  arose  held  part  of  res  ge^ae. 
State  V.  Douthitt.  6S8 

tnstractloiis. 

Abstract. 

Court   should   not   give   abstract     instructions     where 
there  is>  no  basi^  for  it  in  evidence. 
State  v.  Leatherwood,  513 

Agreeing. 

Where  Jury  reports  they  cannot  agree,  additional  in- 
struction calling  attention  to  expense  to  county  and 
defendant  of  trial  and  of  the  duty  of  Jury  to  agree, 
if  possible,  is  not  erroneous. 

State    V.    Hunt,  161 

Arrest. 

If  warrant  of  arrest  is  illegal  court  should  so  instruct 
jury. 

State  V.   Middleton,  359 

Purpose    for    which    evidence    of    warrant    for  arrest 

wa;^  admitted  should  have  been  fixated  to  jury  by  in- 
struction. 

State   V.    Middleton,  359 

Construction. 

Incorrect  instruction  is  not  cured  by  correct  instruct 
tion  on  same  subject. 

State   V.    Crosby,  324 

Instructions  must  be  considered  as  a  whole. 

State  V.    Crosby,  324 

Evidence. 

Court  should  not  instruct  Jury  on  rules  of  evidence. 
State  V.  Leatherwood,  613 

Court  should  not  give  instructions  where  there  is  no 
basis  in  evidence  for  it. 

State  V.  Leatherwood,  613 

Instruction  not  directly  applicable  to  evidence,  where 
by  no  possibility  it  could  mislead  Jury,  is  harmless. 
State   V.   Carabajal,  397 

Exceptions. 

Objection  that  instruction  is  not  full  and  complete 
statement  of   law  is  insufficient. 

State    V.    Carabajal»  392 
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Requested   instructions. 

Court  ia  not  bound  to  give  cumulative  instructions. 
State  V.  Carabajal,  395,  396 

Jury. 

Commui^ji  cation. 

Except  in  open  court,  in  presence  of  defendant,  trial 

court  cannot  communicate  with  membersi  of  Jury 
concerning  case  on  trial. 

State  V.  Hunt.  164 

Examination. 

Defendant  had  rigrht  to  make  reasonable  and  perti- 
nent inquiries  of  jurors  on  voir  dire  but  not  to  ask 
questions  respecting:  matters  of  law  which  Jury  is 
bound  to  take  from  court. 

State  V.  Douthitt,  585 

On  appeal  examination  of  Juror  on  voir  dire  will  be 
reviewed  for  abuse  of  discretion  only. 

State  v.  Douthitt,  537 

Exhibits. 

Jury  n,eed  not  inspect  exhibits  having  no  connection 
to  case. 

State  V.  Edmondson,  18 

Facts. 

Jury  la  Judge  of  facts. 

State  V.   Smith,  492 

TriBl 

Accud^pd. 

Accused  must  be  personally  present  at  every  stage  of 
trial  and  violation  of  this  right  works  reversal. 

State  V.  Hunt,  166 

Continuances.    (See  Oontinmiuicea.) 

Counsel. 

State  may  be  represented   by  private     counsel     with 
consent  of  district  attorney  and  order  of  trial  court. 
Baca  V.  Padilla,  226 

Evidence.    (See  also  XMdenoe.) 
Order  of. 

Trial  Judge  may  vary  order  of  proof  at  his  discretion. 
State  v.  Carabajal,  888 

State  V.  Hunt,  161 

Recesa 

Refuia^l  to  permit  recess  to  obtain  witnesses  is  not 
error  in  absence  of  showing  of  diligence  on  part  of 
counsel. 

State  V.  Parry,  471 
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Sentences. 

Recommendation  of  clemency  by  Jury  does  not  con- 
trol ultimate  discretion  of  trial  court  in  fixing  sen- 
tence. 

State  V.  Carabajal,  898 

Trial -order. 

Power  to  regulate  order  of  precedence  of  trial  of 
cases  rests  in  discretion  of  trial  court,  reviewable  for 
abuae  of  discretion  only. 

State  V.   Parry,  470 

Verdict. 

Motion    to   direct  verdict   is  properly  refused   where 
there  is  substantial  evidence  to  support  a  verdict. 
State  V.   Taylor,  482 

Verdict  cannot  be  impeached  by  affidavits!  of  Jurors. 
State  V.   Taylor,  482 

Recommendatioa  of  clemency  is  addressed  to  court's 
discretion   and   does*  not   control   court. 

State  V.   Carabajal,  398 

DBEDS. 

Confidential  relations. 

Presumption  of  undue  influence  is  of  particular  ap- 
f  plication    where    conveyance    to    dominant    party   was 

made  without  consideration. 

Walters   v.    Walters,  30 

Where  confidential  relations  exist  between  parent  and 
child,  presumption  of  undue  influence  exists  as  to 
conveyance  to  dominant  party  and  burden:  of  show- 
ing- transaction  to  be  bona  fide  is  on  dominant  party. 
Walters   v.    Walters,  80 

Where  presumption  of  undue  influence  is  not  rebut- 
ted it  must  be  taken  as  proved  that  conveyance  was 
obtained  by  undue  influence. 

Walters   v.    Walters,  30 

Recording. 

Recorded  deed  of  quit  claim  from  common  grantor  to 
bona  fide  purchaser  gives  title  over  prior  unrecorded 
warranty  deed. 

Mabie-Lowery  H.   Co.  v.   Ross,  53 

DKSCENT   &    DISTRIBUTION.    (See   also   EXECUTORS    A 
ABMS.) 

Adopted  child. 

Adopted  child  inherits  from  adoptive  parents. 
I  Ex  parte  Wallace,  192 

DISMISSAIi  A  NON-SUIT.    (See  also  APPEAIj). 

Where  suit  cannot  be  maintained  and  decree  made 
without  manifest  injury  to  persons  who  are  not  and 
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cannot  be  made  parties  to  suit,  case  will  be  dismissed. 
Pagre  v.   Gallup,  247 

DISTRIDT  ATTOliNEYS. 

Prosecuting:  attorney  is  disinterested  person  whose 
only  interest  lies  in  seeing:  that  Justice  is  administered 
and   guilty  punished. 

Baca  V.  Padilla,  228 

EJCCTBfENT. 


Plaintiff  is  not  bound  to  anticipate  defense  but  where 
he  doeiA  he  must  allege  facts  sufficient  to  destroy  de- 
fen/Be. 

Jamison   v.    McMillen,  235 

ImproTements. 

To  raise  issue  of  improvements  the  defendant  must 
have  entered  under  some  claim  of  title. 

Sandoval  v.   Perez,  283 

Jury  trIaL 

Defendant  has  right  to  Jury  trial  in  ejectment  case. 
Pan  key  v.   Ortiz,  576 

KLECnONS. 

liand  Graiits.  (Si>e  PIBLIC  LtANDS.) 

EMINENT  DOMAIN. 

Statutes  construed  and  held  to  grant  right  to  city  to 
condemn  water  works  system  for  Joint  use. 

Katonj  V.   Raton   Ice  Co.  302 

Power  of  eminent  domain  is  not  to  be  implied  but 
must  be  specifically  granted  and  where  not  so  grant- 
ed  the  power  does  not  exist. 

Raton  V.  Raton  Ice  Co.,  308 

Use  of  right  of  way  and  reservoir  sites  by  water  com- 
pany is  not  exclusive  and  other  public  service  com- 
pany may  be  permitted  to  jointly  use  them  by  exer- 
cise   of    eminent   domain. 

Raton  V.  Raton  Ice  Co.,  307^ 

EQUITY. 

Jurisdiction. 

Where  statute  enlarges  equity  Jurisdiction  there  is  no 
constitutional  prohibition  against  equity  taking  Juris- 
diction. 

Pankey  v.  Ortiz,  588 

Equity  will  not  take  jurifitiiction  where  there  is  a 
plain,  adequate  and  speedy  remedy  at  law. 

Pankey   v.    Ortiz,  585 
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Equitable    jurisdiction    on    ground    of    multiplicity    of 
suits  does   not  lie  where  plaintiff  sues  numerous  de- 
fendants  having  no   common   right   except  source   of 
>  title,  each  defendant  having  separate  and  distinct  de- 

fenses. 

Pan  key   v.    Ortiz,  690 

ESTOPPEIi. 

Estoppel  held  not  applicable  in  appellate  court. 

Ming  v.  Hering,  429 

As  to  what  constitutes  "waiver"  of  estoppel,  aee, 

Smith  V.  N.  Y.  Life  Ins.  Co.  418 

EA^IBENCE.   (See  also  CR.  Ii.\W,  HOMICIDB,  TRIAIi.) 

liarden. 

Whoever  has  affirmative  has  burden  of  proof  and  It 
never  shifts  In  either  civil  or  criminal  cases. 

Navajo  L.   &  T.  Co.  v.  Gallup  S.  Bk.,  159 

EXECUTIONS. 

Homesteads. 

Homestead  exemption  is  not  conclusively  defeated  by 
fact  that  claimant  votes  in  precinct  other  than  where 
land  is  situate 

Corn  V.   Hyde.  40 

Redemption. 

Bankrupt  held  entitled  to  redeem  properly  sold  under 
execution  where  right  was  not  taken  or  abandoned 
by  trustee  in  bankruptcy. 

Abo  Land   Co.   v.   Tenorlo,  260 

EXCEI»TIONS,  BILIi  OF.  (See  BHiL  OF  EXCEPTIONS, 

APPliL\Ii,  CR.   Ii^\W,  TRIAL.) 

EXECi:TOnS  *  APMINISTRATORS. 

Claims. 

Appeal  lies  from  allowance  of  claims  by  probate 
court  and  district  court  acquires  Jurisdiction  by  ap- 
peal only. 

Michael  v.  Bush,  616 

Claims  against  decedent's  estates,  cannot  be  adju- 
dicated in  first  instance  In  district  court,  probate 
court  having  exclusive  jurisdiction. 

Michael  v.  Bush,  615 

Claims  against  administrator  ai^d  surety  cannot  be 
adjudged  in  district  court  where  probate  court  has 
Jurisdiction  of  estate  and  no  appeal  has  been  per- 
fected to  district  court  and  no  ground  of  equitable 
Jurisdiction  is  alleged. 

Michael  v.  Bush,  612 

Claims  agalnet  estate  may  be  filed  one  day  after  one 

year  from  issuance  of  letters,  where  l^Uit  day  of  year 
falls   on   Sunday. 

O'Brien  v.  Wilson,  641 
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£vldeiioe. 

Section  2175,  Code  1915,  requiring:  corroboration,  does 
not  apply  to  suit  on  note  where  signature  Is  admitted. 
Citizens  National  Bank  v.  Bean,  205 

EXEMPTIONS. 

Homesteads. 

For  law  as  to  exemption  of  homesteadsi,  see, 

Corn    V.    Hyde,  3« 

FAIiSE  PRETENSE. 

Intent  to  defraud  is  gist  of  crime  under  C.  182,  Ij. 
1919,  and  giving  of  check  without  funds  on  deposit, 
where  no  consideration  passes  to  giver,  is  not  crime 
under  the  statute. 

State  V.   Davis,  523 

FORGERY. 

Presentation*  • 

if  evidence  shows  forgery  of  check  It  is  immaterial 
that  presentation  thereof  was  not  made. 

State  V.  Garcia.  72 

FRAUD.      (See  also  Deeds  and  &f>eclflc  heads.) 

Consideration. 

Inadequacy  of  consideration  is  always  a  circumstance 
to  be  considered  in  determining  fraud. 

Ravany  v.  Equit.  L.  Ass.  Soc,  520 

Representation. 

Evidence  held  not  to  show  the  making  of  fraudulent 
representations 

Stockman's  G.  L.  Co.  v.  Sanchez,  504 

FRAUD,   STATUTE   OP 

Where  grantor  retains  control  of  property,  escrowed 
and  undelivered  deeds  not  memorandum  sufficient 
to  take  case  out  of  statute  of  frauds. 

Carr  v.  Mazon  Estate,  811 

GARNISHMENT. 

Appeal. 

Action  of  court  in  trying  garnishment  and  main  issues 
at  same  time,  under  one  verdict,  is  discretionary  and 
will  be  reviewed  for  abuse  of  discretion  only. 

Traylor  v.  First  National  Bank,  380 

Trial. 

Defendant  haa  no  right  to  separate  trials  on  garnish- 
ment and  main  issues  nor  to  have  one  issue  tried  be- 
fore the  other. 

Traylor  v.  First  National  Bank,  875 
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Court  may  direct  jury  to  return  separate  verdicts  on 
main  and  grarnishment  issues^  in  its  discretion. 

Tray  lor  v.   First   National   Bank,  375 

HAB£AS  CORPUS. 

Persons    in    penitentiary    by    order    of    one    authority 

cannot  contest  right  of  another  authority  to  arrest  him. 

Ex  parte  Bustillos,  466 

Putative   father  of  bastard   child   is  without  suffioent 
interest   to  sue   out  writ   for  release   of  such   child. 
Ex  parte  Wallace,  193 

HEAI/TH. 

.Disapproval  of  nominee  for  county  health  officer  by 
State  health  department  and  failure  to  nominate  of- 
ficer approved  by  state  department  authorizes  Gitate 
department  to  incur  expenses  in  performing  local 
health  work  and   recover  from   county. 

State  Dept.   Health  v.   San   Miguel  County,  638 

Approval  of  nominated  county  health  officer  by  state 
department  is  essential  to  confer  authority  on  such 
nominee  and  without  such  approvel  there  can  be  no 
officer  qualified  to  act. 

State  Dept   of  Health  v.  San  Miguel  County,        638 

HOMESTTEADS. 

Abandoimient. 

There  must  be  unequivocal  intention  to  abandon 
homestead  and  usually  inference  will  not  be  indulged 
in  absence  of  acquisition  of  new  homestead. 

Corn  V.   Hyde,  40 

Voting  in  another  precinct  is  not  conclusive  of  aban- 
donment of  homestead. 

Corn   V.    Hyde,  40 

Under  facts  stated  held  homestead  was  not  abandon- 
ed. 

Corn,  V.    Hyde,  40 

ExempUon. 

The   word    "hold"    used    in   the   homestead    exemption 
statutes,   does   not  measure   the   character  of   the   oc- 
cupancy but  means  to  keep  exempt  from  sale,  etc. 
Corn    V.    Hyde,  41 

Injunction. 

Injunction    is    proper    remedy    to    prevent    threatened 
sale  of  homestead  under  execution  by  purchaser. 
Corn    V.    Hyde,  39 

Purchasers. 

Bona  fide  purchaser  of  homestead  takes  free  from 
Judgment  lien   against   homestead   claimant. 

Com  V.   Hyde,  39 
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homicibe:. 

Appeal. 

Corpus  delicti. 

Verdict  will  be  set  aside  where  there  is  no  suabstan- 
tial  evidence  of  the  corpus  delicti. 

State  V.  Woodman,  55 

Instructions. 

Errors  in  instructions  on  murder  cannot  be  reviewed 
where  appellant  was  convicted  of  lesser  offense. 

State   V.    Carbajal,  392 

Instruction  more  favorable  to  appellant  than  that  to 
which  he  is  entitled  cannot  be  made  basis  of  error  on 
appeal. 

State  V.  Carabajol,  394 

Evidence. 

Corpus   delicti. 

Corpus  delicti  in  homicide  consists  of  criminal  act,  re- 
sulting death  and  agency  of  accused  in  its  commission. 
State  V.  Woodman,  57 

Malice. 

Malice  is  inference  of  fact  to  be  drawn  by  jury,  not 
a   conclusion   of   law. 

State  V.   Smith.  486 

Warrants  of  arrest. 

Evidence  that  deceased  went  to  house  of  defendant, 
armed  with  warrants  of  arrest,  characterizes  attitude 
of  deceased  at  time  and  accounts  for  his  presence  and 
is  admissible  though  warrant  may  have  been  illegal. 
State  v.  Middleton,  358 

Instruction. 

Degrees. 

Court  must  instruct  on  every  degree  of  crime 
shown  by     the  evidence. 

State  V.   Smith.  486 

State  V.  Crosby,  322 

Court  shoud  not  instruct  on  degree  of  crime  not 
shown  by  the  evidence. 

State   V.    Smith,  486 

It  is  error  to  instruct  on  degree  of  crime  not  shown  by 
the  evidence. 

State    V.    Crosby,  323 

Manslaughter. 

Where  indictment  alleges  first  degree  murder  and 
defendant  pleads  self  defense,  if  there  is  any  evidence 
of  manslaughter  court  must  instruct  thereon. 

State    V    .Crosby.  322 
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I  Killing   officer  in   ignorance   of  his  attempt  to  arrest 

appellant  does  not  Justify  instruction  that  if  deceased 
^  had  no  right  to  arrest  appellant  then  appellant  could 

*  not  be  convicted  of  greater  offense  than  manslaugh- 

ter. 

State  V.  Middleton,  361 

Second   degree  murder. 

Instruction   on  second  degre  murder  is  proper  where 

state  proves  lying  in  wait  and  defense  is  self  defense. 

State  V.   Smith,  494 

I 

Malloe. 

Malice  defined 

State   V.    Smith,  490 

MaiMBlancrtiter.     (For  Insiruciions  see  Instmctloiis.) 

Unlawful  attempt  to  arrest  appellant  without  his 
knowledge,  would  not  create  heat  of  passion  reducing 
killing  from  murder  to  manslaughter. 

State    V.    Middleton,  864 

I  Murder. 

I  History   of   murder  stated. 

k  State   V.    Smith,  488 

'  Premotlltation. 

I 

Premeditation  defined. 

State  V.  Smith.  490 

I  Second  decree. 

Second  degree  murder  is  murder  with  malice  but 
without    deliberation. 

State   V.   Smith,  492 

Under  facts  stated  held,  jury  entitled  to  draw  infer- 
ence of  malice  and  guilt  of  decond  degree. 

State  y.  Smith,  493 

Self  defense. 

Instruction  that  deceased  was  without  right  to  arrest 

appellant    because   of   invalid    warrant   of   arrest   was 

vital  to  right  of  self  defense,  as  bearing  on  agressorship. 

State    V.    Middleton,  361 

HUSBAND  AND  WIFE. 

Property. 

Surviving  husband  is  without  power  to  sell  communi- 
ty property  to  pay  community  debts. 

Mings  V.  Hering,  428 

Statutes  regulating  property  rights  of  husband  and 
wife  held  to  be  condtrued  in  light  of  civil  law  under 
facts   of   case. 

Mings  V.   Hering,  428 
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INJUNCnOXS. 

Attorney's  fee«. 

Where  attorney's  fees  are  incurred  solely  in  procuring 
dissolution  of  injunction,  injunction  being:  principal  ob- 
ject of  action,  they  may  be  recovered. 

Mazon   Estate  v.   Carr,  343 

Reasonable  attorneys  fees  are  recoverable  as  dama- 
ges when  incurred  for  necessary  services  in  procur- 
ingr  dissolution  of  injunction. 

Herbst  v.   Rogers,  287 

Jurisdiction. 

District  Court  where  land  is  situate  has  Jurisdiction 
of  action  to  prevent  threatened  sale  under  execution 
from   other   district   court. 

Corn  v.  Hyde  ,  39 

Parties. 

Court  held  to  be  without  power  to  enjoin  action  ref>- 
pecting  contract  because  of  lack  of  indispensable  par- 
ty before  It. 

Page    v.    Gallup.  247 

Vlolation.s. 

That  penitentiary  officials  are  guilty  of  violating 
court  Injunction  cannot  be  raised  by  person  arrested 
while   In   penitentiary. 

Ex  Parte  Bustlllos,  468 

IXSURANCE. 

AgcincioB. 

Conduct  of  agent  held  no^  sufficient  to  Justify  belief 
on  part  of  Insured  that  agent  had  authority  to  extend 
time   of   payment   of   premium   or  waive   prompt   pay- 
ment. 
Smith  V.  N.  Y.  Life  Ins.  Co.,  411 

Contracts. 

Under  facts  stated  held  that  evidence  was  insufficient 
to  permit  cancellation  of  annuity  contract. 

Ravany  v.  Eqult.  L.  A.  Soc,  522 

INTOXICATINCJ   lilQrORS. 

liioense. 

Amount  of  liquor  license  fee  Is  not  a  tax  but  a  bur- 
den Imposed  as  price  of  a  privilege  and  Is  exacted  un- 
der police  and  not  tax  power. 

Gallup   V.   Gallup   C.   S.   Co.,  255 

Liquor  fees  are  not  debts  and  In  the  nbs^noi:;  of 
statute  no  method  exists  for  their  collection. 

Gallup  V.  Gallup  C.  S.  Co.,  256 

i license  issued  without  prescribed  f€».»  !«  null  and  v-^iA 
Gallup  V.   Gallup  C.  S.  Co.,  2.6 
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JIDGMEXTS. 

Amendments 

Trial  court  cannot  amend  judgment  more  than  thirty 
days  after  its  rendition. 

Queen  v.   Mc  Kissor,  404 

Trial  court  may  amend  Judgment  to  show  amount  of 
judgment  specified  in  mandate  though  former  applica- 
tion therefor  had  been  denied. 

Glaser  v.  Dannelly,  375 

Attacking. 

As  to  when  Judgment  is  no  longer  open  to  collateral 
attack  see, 

Crowell  V.  Kopp,  149 

Ck>ntrol. 

Judgment  passes  from  control  of  court  when  rendered, 

if  no  motion  directed  to  it  be  filed  within  thirty  days. 

Queen    v.    Mc    Kissor,  404 

When  court  appoints  corporate  receiver  it  loses  con- 
trol of  that  Judgment  except  for  thirty  day  period 
prescribed    by    law. 

Jones  V    Page,  443 

Supremo  Court  retains  control  of  judgment  during 
term. 

Henderson  v.  Dreyfus,  267 

Defnulti^. 

Attachment   suits. 

Default   Judgment   is   proper   where   defendant   pleads 
to  writ  of  attachment  but  not  to  complaint  in  suit. 
First  National  Bank  v.  George,  48 

Notice. 

Defendant  in  default  for  failure  to  file  answer  is  not 

entitled  to  notice  of  application  for  default  Judgment. 

Citizens  L.  P.  &  T.   Co.  v.  Usnlk,  496 

Removals. 

As  to  proper  entry  of  judgment  by  default  on  remand 
of  case  from  federal  to  state  court,  see. 

Citizens  L.  P.  &  T.  Co.  v.  Usnik,  497 

Vacating. 

Under  stated  facts  held  no  abu.4.»  of  discretion  to  re- 
fuse to  vacate  default  Judgment. 

Citizens  L.  P.  &  T.  Co.  v.  Usnik,  498 

Dormant. 

Mortgage  foreclosure  Judgment  does  not  become  dor- 
mant five  years  after  rendition,  nor  inoperative  after 
seven  years. 
Crowell  V.  Kopp,  149 
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Ffnality. 

Judgment  appointing  statutory  corporate  receiver  is 
a  final  judgment. 

Jones  V.    Page,  443 

Order  denying  motion  to  quash  writ  of  garnishment 
is  neither  a  final  nor  appealable  interlocutory  judg- 
ment. 

Cornett   v.   Fulfer,  36 S 

Liens. 

Failure  of  county  clerk  to  keep  judgment  lien  book 
does  not  destroy  lien,  if  claimant  complies  with  plain 
Intent  of  law 

Kaseman  v.  Mapel,  641 

Money  judgment  does  not  carry  lien  until  transcript 
is  filed  according  to  law. 

Kaseman  v.  Mapel,  639 

Homestead  being  exempt  from  execution,  judgment 
lien  does  not  operate  against  bona  fide  purchaser  of 
homestead. 

Corn   V.    Hyde,  39 

Reniltturp.      (See  XKW  TRI.\Tj.) 

'    Reii^inic* 

With  respect  to  reviving  judgment  the  words  final 
process  in  statute   means   "execution.** 

Crowell  V.  Kopp.  150 

Ar^  mortgage  foreclosure  judgment  does  not  become 
dormant    it    needs    no    revival    to    give    it    effect. 

Crowell  v.  Kopp,  150 

Vacating:. 

irnder  facts  stated  held  no  abuse  of  discretion  to  refuse 
to  vacate  a  judgment. 

Citizens  L.   P.   &   Co.   v.   Usnik,  498 

Supreme  Court  may  vacate  judgment  any  time  during: 
term   without    notice    to    parties. 

Henderson    v     Dreyfus,  267 

JUDICI.VIi  SAIiKS. 

Vacating. 

Judicial  sales  will  not  be  set  aside  for  inadequacy  of 
price  unless  price  be  do  gross  as  to  shock  conscience 
or  there  be  circumstances  making  it  inequitable  that 
sale  should  stand. 

Jones  V.   Page,  445 

JURY  (Sw  also  COXST.  LAW  and  CR.  liAW.) 

ChallonKes. 

Peremptory  challenges  may  be  allowed  any  time  before 
jury  is  tiworn  to  try  case  or  after  acceptance  of  jury 
but   before   they   are   sworn. 

State    V.    Leather  wood,  509 
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Examination. 

Defendant  cannot  inquire  of  Juror  respecting  matters 
of  law  which  jury   must   take  from   court. 

State  V.  Douthitt,  535 

Examination  of  juror  on  voir  dire  will  be  reviewed  for 
abuse  of  discretion  only. 

State  V.   Douthittt.  537 

'Elxcnslng. 

So  long  as  defendant  has  impartial  jury  he  cannot 
complain  that  court  erroneously  excused  certain  ju- 
rors from  regular  panel. 

State  V.  Leather  wood,  509 

Remitllug  verdict. 

Remission  of  part  of  verdict  does  not  deprive  party  of 
right  to  jury  trial  on  i^ue  of  damages. 

Henderson   v.   Dreyfus,  546 

Right  of  trial. 

Action  held  to  be  in  ejectment  and  not  to  quiet  title 
and  hence  defendant  entitled  to  jury  trial. 

Pankey  v.    Ortiz,  586 

Selection. 

Immaterial  departure  in  mode  of  selecting  jury  from 
that  prescribed  by  law  does  not  vitiate  trial  or  invali- 
date  jury. 

State   V.    Leatherwood,  509 

Statutes  governing  selection  of  jury  are  usually  di- 
rectory unless  statutes  discloses  contrary  intent. 

State  V.  Leatherwood,  509 

LiAVD  GRANTS.      (Sec  PUBLIC  LANDS.) 

LARCENY.      (See  ANIMALS.) 

LIBEL  AND  SLANDER. 

Damages. 

Where    express    malice    was    proven    in    publication    it 

was!  proper  case  for  imposition  of  exemplary  damages. 

Henderson  v.  Dreyfus,  558 

Evidence. 

Evidence  of  republication  of  libelous  article  was  ad- 
missible to  show  express  malice 

Henderson    v.    Dreyfus,  558 

Publications. 

Impartial  and  accurate  report  of  court  proceedings 
is   privileged. 

Henderson    v.    Dreyfus,  565 
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Mt'RI>FK.      (Sep  HOMICIDK.) 

XEGL.IGKXCK. 

Pipadlnic. 

Under  general  denial  defendant  may  prove  that  negfli- 
gence  was  of  third  person  and  not  himself. 

Sals  V.  City  Electric  Co.,  67 

XKW  TRIAL*. 

Remifturt*. 

Remitture  will  not  cure  excessive  verdict  caused  by 
prejudice  and  passion. 

Henderson  v.   Dreyfus,  547 

Court  may  authorize  permissive  remitture  and  enter 
judgement  for  balance,  thougrh  amount  is  not  capable 
of  definite  computation. 

Henderson  v.   Dreyfus,  547 

Trial   court   may  order   remitture  or  new   trial   in  de- 
fault of  remitture  and  enter  Judgrnient  for  balance. 
Henderson  v.   Dreyfus,  547 

Excess  of  verdict  is  not  determiningr  factor  where  re- 
mitture has  been  ordered  or  allowed,  unless  verdict  is 
so  excessive  as  to  clearly  show  prejudice  and  passion. 
Henderson  v.  Dreyfua^  557 

Approval  of  remitture  by  trial  court  was  effective  as 
a  finding  that  verdict  was  exceseive  but  denial  of  mo- 
tion for  new  trial  was  the  equivalent  of  finding:  that 
verdict  was  not  result  of  passion  and  prejudice 

Henderson  v.  Dreyfus,  558 

MISAXCES. 

I*racticinfr  osteopathy  or  medicine  without  license  is 
oot  a  nuisance  i>ei'  8e. 

State  V.   Johnson,  21 

PARDOXS. 

Power. 

Power  of  pardon  in  England  was  not  unrestricted. 
Kx  parte  Bustillos,  458 

ExerciE^  of  pardon  power  may  be  regulated  but  not 
to  impair  ultimate  power  granted. 

Ex  parte  Bustillos,  459 

Power  in  U.  S.  is  one  of  grant  and  is  not  in  attribute 
of  executive  department. 

Ex   parte   Bustillos,  45T 

Power  is  conferred  on  governor  and  is  absolute,  sub- 
ject to  such  regulations  ai?  may  be  prescribed  by  law. 
Ex  parte  Bustillos.  458 
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Constitutional  grant  of  pardon  power  isi  self  executing 
and  needs  nV)  legislation  to  make  it  effective 

Ex  parte  Bustillos,  466 

Statute  construed  and  held  to  violate  absolute  power 

of  governor  to  pardon  and  therefore  unconstitutional. 

Ex   parte    Bustillos,  464 

Statutes. 

Sec.  5087,  Code  1915,  was  not  In  force  when  territory 
became  a  state  and  therefore  was  not  carried  forward 
by  constitution. 

Ex  parte  Bustlllcs,  15*' 

P.VRKNT  &  CHILD.  (Sec  also  BASTAKDS  aud  ADOPTION.) 

Onstody. 

Parents  have  no  property  in  children,  heme  custody 
may  be  given  to  others  without  con^nt  of  or  notice  to 
parents. 

Ex   parte   Wallace,  187 

PARTIES. 

Indispensable. 

Party  to   contract  held   to  be  indispensable   party   to 

suit  and  therefore  court  was  without  Jurisdiction  to 
proceed  to  judgment. 

Page  V.   Gallup,  247 

Court,  of  its  own  motion,  will  notice  absence  of  in- 
dispensable party  an^  will  dismiss  bill  when  to  grant 
relief  would  injuriously  affect  rights  of  persons  not 
made  parties. 

Page  V.   Gallup,  248 

PARTITION. 

Process^ 

Where  plaintiff  has  knowledge  or  means  of  knowl- 
edge as  to  persons  in  actual  possession  of  land  i^er- 
vice  by  publication  is  ineffectual. 

Pankey  v.   Ortiz,  593 

PHYSICIANS  A  SURGEONS. 

liicenscs. 

Practicing  medicine  or  o^teopthy  without  license  is  not 
noiisance  per  se. 

State  V.   Johnson,  21 

Pleading. 

Complaint  held  insufficient  to  constitute  cause  of  ac- 
tion for  practicing  medicine  or  osteopthy  without  a 
license. 

State   V.    Johnson,  21 
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Trial  amendinent   nMj   be   made   to     eotiect     obriotts 
certcal  error  in  complaint,  to  corre^Mknd  with  pro>>f. 
First  National  Bank  t.  Georse.  a# 


ArsruxnentatiTe. 

Denial    contalninfr   ao   called    nev   matter   IkeM    to   be 
merely  ar^nnientatiTe. 

fjais   T    Citj   Electric   Co..  C7 

Objections. 

Objections  not  appearing  in  complaint  should  be  taken 
advantage  of  by  answer. 

Board  of  Ed.  v.  O^Bannon,  Cl« 

Incapacity  of  defendant  to  comply  with  law  before  the 
filing  of  suit  held  to  be  fact  which  most  be  raised  by 


I>re3rfus  t.  Socorro.  1J> 


Complaint  allef^ing  act  to  be  a  nuisance  held  to  state 
mere  conclusion  and  not  fact. 

State   V.   Johnson,  21 

Complaint  must  state  facts  constituting  cauae  of  action. 

State   V.    Johnson,  21 


Plaintiff  is  not  required  to  anticipate  defense  but  If 
he  does  so  he  must  state  facts  sufficient  to  deAroy 
defense. 

Jamison   v.    McMillen,  235 


Failure  to  demur  does  not  waive  right  to  object  at 
any  time  to  failure  of  pleading  to  state  cause  of  ac- 
tion 

Jamison    v.    McMillen.  233 


rJf  rOI'H. 


Clerical  errori^  in  complaint  may  be  disregarded  when 
default  judgment  is  taken,  or  subsequently  corrected 
to  correspond  with  proof. 

First  National  Bank  v.  George.  50 


KxCrnsionH. 


Filing  petition  for  removal  to  federal  court  is  not  an 
appearance  and  does  not  extend  time  to  plead  in.  state 
court. 

Citizens  U  P.  &  T.  Co.  v    Usnik,  497 
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Judgment  on. 

Judgment  on  pleadinga  is  improper  where     issue     is 

joined  on  fact  by  general  denial. 

Sais  V.  City  Eelectric  Co.,  67 

Page  V.  Gallup,  244 

Nuisances. 

Pleading  that  thing  ia  nuisance  per  se,  without  stating 
facts,  is  a  conclusion  and  insufficient. 

State  V.    Johnson,  22 

Removals. 

Pleading  in  federal  court  did  not  have  effect  of  a 
pleading  in  state  court  where  federal  court  acquired 
no  jurisdiction 

Citizens  L.  P.  &  T.  Co.  v   Usnik,  497 

Heply. 

Where  answer  is  argumentative  no  reply  is  needed. 
Saip  V.   City   Electric  Co.,  68 

PLEDGES. 

Notes. 

For  liability  of  accommodation  maker  of  collateral* 
note  pledged  by  benefited  party,  see, 

Texas  Bank  etc.  Co.  v.  Cavin,  338 

Joint  and  several  maker  of  note  who  pledges  it  a9 
collateral  to  his  own  note  to  third  person  and  for  all 
other  indebtedness  due  by  him  is  liable  for  note  al- 
though liability  of  his  joint  maker  is  different. 

Texas  Bank  etc.  Co    v.  Cavin,  834 

No  equities  existing  between  maker  and  original 
payee,  pledgee  of  note  of  assignee  and  chattel  mort- 
gage securing  same,  may  recover  amount  of  face, 
holding  surplus  for  person  entitled  thereto. 

Navajo  L.  &  T.  Co.  v.  Gallup  St.  Bk.,  156 

Property. 

Pledgee  has  control  of  property  and  represents  the 
pledgor,  not  himself,  in  actions  for  its  preservation 
and  care  and  the  collection  of  Its  proceeds. 

Navajo  L.   &  T    Co.  v.   Gallup  St.   Bk.,  156 

Redemption. 

For  rule  as  to  amount  of  tender  required  to  redeem 
from  pledge  foreclosed,  see, 

Navajo  L.  &  T.  Co.  v.  Gallup  St.  Bk.,  157 

TlUe. 

As  to  title  of  pledgees  in  i^curity  given  as  collateral, 
see 

Navajo  L.   &  T    Co.  v.   Gallup  St.   Bk.,  156 
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PRINCIPAIi  A  AGENT. 

Authority. 

Agent  cannot  take  position  adverse  to  principal. 

Carr  v.   Mazon  Estate.  312 

lilabllity. 

Principal  is  responsible  for  unauthorized  acts  of  agent 
when  his  conduct  justified  party  dealing  with  agent 
to  believe  agent  was  acting  within  his  authority. 

Smith  V.  N.  Y.  Life  Ins.  Co.  411 

RatlficaUon. 

For  definition  of  ratification  of  act,  see, 

Board  of  Ed.  v.  O'Bannon,  610 

8alcH. 

Agent  held  entitled  to  recover  commiseion  on  sale  of 
cattle  although  principal  assisted  in  consummation 
thereof,  the  relation  being  that  of  principal  and  agent 
and  not  brokerage. 

Maxwell    v.    Holland,  238 

PROCESS.    (St»e  PARTITIOX  and   QUIETING  TITIiE.) 
PUBIilC  LANDS. 

liand  GnuitH. 

Trustees  of  land  grant  canniot  apportion  vote  accord- 
ing to  interest  owned  but  each  owner  is  entitled  to 
one  vote. 

State  ex  rel   Rivera  v.   Esquibel.  287 

Trustees,  under  Sec.  828,  Code  1915,  must  receive  vote 
of  any  voter  who  files  the  statutory  affidavit  and  can- 
not refuse  to  count  same  because  they  believe  he  is 
not   qualified. 

State  ex  rel  Rivera  v.  Esquibel,  28fi 

Railroad  GranUi. 

Land  having  been  granted  to  railway  company  for 
EC)ecific  purposes  queflttion  of  forfeiture  can  be  raised 
by  government  only. 

A.  T.  &  S    P.  Ry.  Co.  v.  Dugan,  611 

QUANTUM  MERUIT.   (Soe  WORK  A  LABOR,  and  ATTOR- 
NEY A  CLIENT.) 
QUIETING  TITLE. 

Jury  trial. 

Where  complaint  alleges  defendants  are  in  possession 
and  cultivating  land  and  answer  sets  up  title  and  pos- 
session in  the  defendants,  defendants  are  entitled  to  a 
jury  trial  and  court  is  without  right  or  Jurisdiction  to 
try  case  in  equity. 

Pankey  v.  Ortiz.  586 
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Where  defendant  is  entitled  to  Jury  trial  because  of 
allegations  in  complaint  and  answer  he  may  waive 
jury. 

Pan  key  v.   Ortiz,  587 

Process. 

Process   by   publication    is  void    where   plaintiff    had 
knowledgre   or   means   of   knowledge  .that   defendants 
were  ia  actual  possession  of  land  in  controversy. 
Pankey  v.  Ortiz,  593 

Recovery. 

Plaintiff  must  recover  if  at  all  on  strengrth  of  his  own 
title  and  not  on  that  of  weakness  of  adversary. 

Abeyta  v    Tafoya,  846 

Remedy. 

Suit  to  quiet  title  cannot  be  maintained  on  ground  of 
multiplicity  of  suits  where  numerous  defendants  have 
nothing  but  common  source  of  title,  each  claiming 
under  distinct  defenses. 

PanJcey  v.  Ortiz,  590 

Where  complaint  alleges  defendants  are  in  possesdsion 
and  cultivating  land  and  answer  sets  up  title  and  pos- 
session in  the  defendants  the  action  is  ejectment,  not 
to  quiet  title. 

Pankey  v.   Ortiz,  585 

Where  neither  party  is  in  possession  courts  of  equity 
have  assumed  and  retained  Jurisdiction  to  quiet  title. 
Pankey  v.  Ortiz,  5 87 

RKCKIVKRS.   (Soo  also  CORPS,  and  MUNC.  CORPS.) 

DlH(*hargc. 

The  appointing  court  has  power  to  discharge  receiver 
at  any  time  pending  litigation. 

Dreyfus  v.   Socorro,  137 

Sales. 

Court  may  confirm  or  reject  sale  by  receiver,  in  exer- 
cise of  discretion  and  proposition  will  be  reviewed  for 
abuse  only. 

Jones    V.    Page,  448 

Under  facts  stated  held  no  abuse  of  discretion  in  re- 
fusing to  set  aside   sale. 

Jones    V.    Page,  448 

REMOVx\liS. 

Judinneiits. 

Under  facts  stated  held  no  abuae  of  discretion  to  re- 
fuse to  set  aside  default  Judgment  rendered  in  state 
court  for  failure  to  file  pleading. 

Citizens  L.  P.   &  T.  Co.  v    Usnlk,  498 
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Where  case  is  remanded  to  state  court  from  removal 
to  federal  court  and  pleadings  in  federal  court  are  not 
certified  to  state  court  or  refiled  therein  within  thir- 
teen days  after  remand  and  until  four  months  after 
service  of  summons  in  titate  court,  defendant  is  in  de- 
fault and   Judgment  by  default  if  proper. 

Citizens  L.  P.  &  T.  Co.  v.  Usnlk,  497 


Juiitsdlction. 


Where  federal  court  acquires  no  Jurisdiction  of  re- 
moval, anything  done  in  that  court  would  have  no  ef- 
fect on  proceedings  in  state  court 

Citizens  I-..  P.  &  T.  Co.  v    Usnik,  498 


Pleading. 


Pleadings  in  federal  court  did  not  have  effect  of  plead- 
ing in  state  court  where  federal  court  acquired  no 
Jurisdiction. 

Citizens  L.  P.  &  T.   Co.  v.  Usnjk,  497 

On  removal  usual  practice  is  for  defendant  to  demur 
or  answer  in  state  court. 

Citizens  L.  P.  &  T.  Co.  v.  Usnik,  497 


REPIiKVlN. 


For  rule  as  to  right  of  replevin  of  confused  goods, 
fi^pe. 

Page  V.  Jones,  195 

SALES. 

Contract  of  sale  for  sheep  construed. 

Bond-Connell  Sheep  Co.  v.  Miera,  277 

SPECIFIC  PERFOIiMANCE. 

Pleadings. 

Complaint  is  insufficient  which  alleges  no  relation  of 
contract  or  agency  between  parties. 

Board   of   Ed.   v.   O'Bannon,  609 

Remedy. 

Specific  performance  is  actual  accomplishment  of  a 
contract  by  a  party  bound  to  fulfill  it  and  is  means  of 
compelling  party  to  do  precisely  what  he  ought  to 
have  done  without  being  coerced  by  a  court. 

Board  of  Ed.  v.  O'Bannon,  610 

STATUTES. 

Construction. 

Carrying  forward. 

Sec.  5087  was  not  carried  forward  into  statehood  be- 

cauele  not  in  force  at  time  of  adoption  of  constitution. 

Ex  parte  Bustillos,  459 
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Codification. 

Sec.  5087  was  enacted  .by  adoption  of  codification  and 
became  part  of  law  of  state. 

Ex   parte   v.    Bustillos,  462 

As  to  objects  of  Code  see, 

Ex  parte  Bustillos,  46 S 

For  rule  of  construction  as  to  code  conflicts  see, 

Ex  parte  Bustillos,  464 

Civil  law. 

Statutes    regulating    property    rights  of    huelband    and 

wife  will  be  construed  with  respect  to  civil  law  ana 
not   common   law. 

Ming  V.  Hering,  428 

Constitutionality. 

Where  statute  is  susceptible  of  two  constructions,  one 
constitutional  and  the  other  unconstitutional,  the  for- 
mer will  be  adopted. 

Abeytia  v.   Gibbons  Garage,  625 

Where  statute  is  adjudged  to  be  unconstitutional  it 
is  as  if  it  never  existed 

Ex  parte  Bustillos,  461 

I*rospective. 

L.  1915,  C.  78  an4  L.  1917,  C.  80,  held  to  have  pros- 
pective operation  only. 

Crawford  v.  Dillard.  296 

Retroactive. 

C.  84,  L.  1913,  held  to  operate  retroactively 

Crawford  v.  Dillard,  290 

Severability. 

Statute  held  inseparable  and  therefore  wnoie  statute 
void. 

Ex  parte  Bustillos,  465 

Rule  as  to  severance  of  constitutional  and  unconsti- 
tutional  parts   of  statute,   stated. 

Ex  parte  Bustillos,  466 

Enactini;  clause. 

By  virtue  of  enacting  clauete  of  code  every  section 
therein  was  enacted  by  the  code 

Ex  parte  Bustillos,  463 

STATUTES  CITED  AND  CX>NSTRUED. 

liaws  off  1890. 

Chap.    22    218 

Chap.   22,  Sec.   15    219 

Chap.   22,   Sec.   23    296 

lAwt)  of  1913. 

Chap.  84,  Sec    36    220 

Chap.  84,  Sec.  38    296 

Laws  of  1915. 

Chap.   69 194 

Chap.   78 296 

Chap.   99    615 
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Code  of  1915. 

Section.  Page. 

13  186 

13-25  184 

15  186 

17  186 

41  201 

42  201 

232  187 

618  206 

828 284 

908  503 

939  502 

940  502 

966 443 

960  446 

961  445 

1430  616 

1438  615 

1439  615 

1456  487 

1457  487 

1458  487 

1459  486,  487 

1460 322 

14G1  398 

1463  489 

1464  477,  489 

1466  489 

1613  472 

1730  567 

1732  567 

1775  528 

1803  632 

1806  634 

1850  190,  194 

1860  226 

2098-2108  303 

2100-2108  303 

2110-2118  303 

2175  206 

2178  387 

2190 150 

2191  150 

2195  150 

2198  150 

2278  648 

2321  41 

2795 .  380 

3079  640 

3080  ' 640 

3085  149 

3086  149 
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Section  Page 

S383  625 

3339  362,  625 

3356  422 

3365 282 

3447  149 

3564,  sub.  sec.  61 436 

3564,  sub.  sec.  68-71 803 

3564,  sub.  sec  91 303 

3774  306 

4067  595 

4104  21 

4114  233 

4107  49 

4185  152 

4188  49 

43a9  49 

4316  379 

4326  379 

4335  49 

4336  49,177 

4360  ; 585 

4362  585 

4363  585 

4372  283 

4387  584,  596 

4394  596 

4447 398 

4493  383 

4532  180 

4788  53 

5087  459 

5424  subpar.  7  647 

5489  619 

6502  296 

5656  306 

Enacting  clause  462 

Savings  clause  462,  648 

liHWH  of  1917. 

Chap  15.  Sec.  1 406 

Chap.  42,  Sec.  1 10 

Chap.  43  369 

176,  208 


Sec. 

1 

Sec. 

2 

Sec. 

15 

Sec. 

18 

Sec. 

22 

Sec. 

23 

Sec. 

27 

Sec 

30 

Sec. 

31 

Sec. 

32 

Sec. 

34 

Sec. 

37 

176 

173,  209.  342  403,  439 

342 

12.  76 

214 

43 

213 

213 

213 

212 

423 
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Chap.  Pagre 

Chap.    65 352.    623.   624.   629 

Chap.   80    297,   619 

Chap.   93 508,   511 

Ltaws  of  1919. 

Chap.    40    615 

Chap.    47 183 

Chap     68    253 

Chap.    85    636 

Chap.    101    .  ./ 402 

Chap.    132.    Sec.    1 ;    524 

Chap.    137    253 

Chap.    148     436 

STATUTE  OP  FRAUD,  See  FRAUDS,  STATUTE  OF 
TAXATION. 

ft 

Appeal. 

No  cost  bond  is  required  in  appeal  where  state  or  tajc 
commission  appeals  from  order  reducing:  assessed  valu- 
ation of  property  of  tax  payer. 

First  State  Bank  v.  State,  403 

Certificates. 

Statute  authorizes  sale  of  delinquent  tax  sale  certifi- 
cates acquired  by  county. 

De  Graftenreid  v.  Casaus,  220 

Deeds. 

Deed  issued  before  period  of  redemption  expires  is 
void. 

Crawford   v.    Dillard,  296 

liiens. 

Tax  levied  on  personal  property  of  owner  is  not  a  lien 
on  his  real-estate. 

State  ex  rel  Hall  v.  Ballow,  616 

Sales. 

Notices. 

Publication  of  tax  sale  notice  on  same  day  of  week  for 
four  consecutive  weeks,  although  twenty-eigrht  days 
does  not  elapse  between  first  arxd  last  publication  com- 
plies with  law  where  fourth  publication  io  more  than 
thirty  days  prior  to  date  of  sale. 

De   Graftenreid   v.   Casaus,  218 

Redemption. 

Right  of  redemption  under  Chap.  84,  Laws  1913.  held 
not  affected  by  L.  1915,  Chap.  78,  or  L.  1917,  Chap.  80. 
Crawford  v    Dillard.  296 

Chap.  84.  L.  1913  held  to  operate  retroactively  and  to 
grant  right  of  redemption  from  1912  tax  sale  for  1910 
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taxes  for  period  of  three  years  from  recording  certifi- 
cate. 

Crawford  v    Dillard,  296 

Tax  deed  held  void  because  issued  before  period  of  re- 
demption  had   expired. 

Crawford  v    DUlard,  296 

Salts. 

In  proceeding  for  reduction  of  valuation,  under  stat- 
ute, the  tax-payer  is  plaintiff  and  State  is  defendant. 
Firs^  State  Bank  v.  State,  402 

TENDER. 

Conditional. 

Tender  made  on  condition  not  authorized  is  void. 
Nutter  V    Occidental   L.   Ins.   Co.,  143 

Pledges.   (Seo  PLEDGES.) 

TIME. 

OialinH  Against  executor. 

Claims  against  an  estate  may  be  filed  one  day  after 
expiration  of  one  year  from  issuance  of  letters,  where 
last  day  of  year  falls  on  Sunday. 

O'Brien  v.   Wilson,  641 

Tax  sale  notice. 

Although  but  twenty  eight  days  elapsed  between  first 
and  last  publication  of  tax  sale  it  was  valid  because 
thirty  days  elapsed  from  last  publication  to  date  or 
sale 

De  Oraftenreld  v.  Casaus,  218 

TRIAIi. 

Rvideuee. 

Objections^. 

It  is  duty  of  counsel  to  point  out  specifically  the  rea- 
son for  objection  to  evidence  and  objection  that  mat- 
ter is  incompetent,  irrelevant  and  immaterial,  or  that 
sufficient  foundation  has  not  been  laid,  is  too  general. 
Henderson  v.  Dreyfus,  570 

Rebuttal. 

Evidence  of  certain  purport  held  proper  rebuttal. 
Henderson  v.   Dreyfus,  572 

Findings. 

Facts 

Findings  of  certain  purport  held  not  to  l>e  of  ultimate 
facta  and  'therefore  not  to  be  considered. 

Ravany  v.   Equit.  L.   A.  Soc,  620 


02  INDEX 

Trial — ^Tnistfl 


Notice. 

Parties  are  entitled  to  notice  of  findings  to  be  made 
by  the  court. 

Ravany  v.   Equit.  L.  A.  8oc..  520 

Requested. 

Interrogating  court  under  guise  of  requested  findings 
is  condemned  Counsel  should  submit  ultimate  find- 
ings and  request  court  to  find  same. 

Texas  Bank  etc.  Co.  v.  Cavin,  336 

Time. 

Findings  made  five  days  after  judgment  will  not  be 
considered  to  impeach  Judgment. 

Ravany  v.   Equit.  L.  A.  Soc,  520 

Instmctioiis. 

Construction 

Instructions  must  be  considered  as  a  whole  and  if  en- 
tire charge  fairly  presents  law  of  case  it  is  sufficient. 
Hubert  v    Amer.  Sur.  Co.,  867 

Requested. 

Erroneous  requested  instruction  is  properly  refused. 
Hubert  v.  Amer.  Sur.  Co..  368 

Notice. 

Parties  are  entitled  to  notice  of  any  action  proposed  to 
be  taken  by  court  which  may  affect  their  (nteresfts. 
Ravany  v.   Ekiuit.  Li.  A.  Soc,  520 

lUxnanciljis:  ease. 

For  duty  of  court  on  remand  of  case,  glee, 

Glaser  v.  Dannelley,  374 

TRUSTS. 

Constructive. 

Equity  will  impress  a  constructive  trust  on  property 
of  heirs  of  son  who  obtained  it  from  father  by  undue 
influence. 

Walters  v.  Walters,  30 

Equity  impresses  trust  on  property  in  hands  of  orig- 
inal wrong-doer  or  any  subsequent  holder  until  pur- 
chaser in  good  faith  and  without  notice  acquires  bet- 
ter right. 

Walters  v.  Walters,  30 

Under  factd  stated  held  confidential  relations  existed 
between  father  and  son  who  were  grantor  and  gran- 
tee. 

Walters  v.  Walters,  29 

Where  confidential  relations  exist  between  father  and 
son  and  conveyance  is  made  to  dominant  party,  pre- 
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sumption  arises  that  conveyance  was  obtained  by  un- 
due influence  and  burden  is  on  that  party  to  show 
transaction  was  bona  fide. 

Walters  v.  Walters,  30 


VKNDOR  &  PURCHASER. 

A  recorded  quit-claim  deed  to  bona  fide  purchaser 
gives  title  over  prior  unrecorded  warranty  deed. 

Mabie-Lowery  H.  Co.  v.  Ross,  53 

WATER  &  WATER  COURSES. 

E^mlnent  domain. 

City  has  power  to  condemn  Joint  use  of  rights  of  way 
and  reservoir  sites  of  public  utility  company 

Raton  V.   Raton   Ice  Co.,  300 

lilcns. 

Probably    assessments    for    construction    of    irrigation 

works  do  not  become  lien  until  assessments  are  levied. 

Beecher  v.   Tinnin,  66 

WITNESSES. 

Corrobora  tion. 

Statute  requiring  corroboration  is  without  application 
to  suit  against  administrator  on  note  of  deceased,  the 
•fifignature  to  which   is  admitted. 

Citizens  Nat.  Bank  v.  Bean,  205 

Kxamlnatloii. 

All  matters  that  tend  to  modify,  explain,  contradict 
rebut  or  make  clear  facts  testified  to  in  chief  are 
proper  cross  examination. 

Henderson  v.  Dreyfus,  569 

Political  affiliation  of  witness  is  ordinarily  irrelevant 
but  may  be  inquired  into  on  cross  examination  where 
case  grows  directly  out  of  political  controversy. 

Henderson  v    Dreyfus,  568 

Object    of    cross-examination    i^tated, 

Morrill  v.  Jones,  34 

Where  it  appears  on   direct  examination  that  witntess 

was  present  at  whole  trasaction  it  is  error  to  restrict 

cross  examination  to  events  subsequent  to  trasaction. 

State   V.    Taylor,  433 

Where    witness    testifies    he    obtained    note    in    good 

faith  he  may  be  cross-examined  to  disprove  that  fact. 

Morrill  v.  Jones,  34 

Hostility  of  witness  may  be  shown. 

State  V.  Edmondson,  19 
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Impeaclimeot. 

Rule  a»  to  Identifying  previous  statement  before  Im- 
peaching question  is  put,  is  for  benefit  of  witness  an<s 
not  defendant. 

State  V.  Carabajal,  388 

Before  proof  can  be  made  of  previous  contradictory 
statement  attention  of  witness  must  be  called  to  such 
statement  and  circumstances  under  which  it  was  made, 
sufficient   to   identify   it. 

State  V.   Carabajal,  387 

HeputBtlon. 

Witness  may  know  that  reputation  for  truth  and  ve- 
racity of  person  ia  good  although  he  never  heard  It 
discussed 

State  V.   Douthitt.  540 

WORDS  &  PHRASES. 

Aforethought 491 

Bigamy    628 

Color   of   title    |. 282 

Confession    530 

Corpus  delicti    57 

Deliberation    '. 491 

Execution     150 

Pinal    process    150 

Hold     41 

Malice    490 

Murder    ».  ,  487 

Murder  in  second  degree   487 

Non-residence    179 

Premeditation    491 

Ratification    610 

Residence 179 

Specific    performance    610 

Waiver 418 

WORK  &  Ii.VBOR. 

Quantum  Memtt. 

Where  illegality  is  in  thing  party  was  to  do,  there  can 
be  no  recovery  quantum  meruit  but  where  Ulegality  was 
in  the  manner  of  doing  the  thing  and  not  in  the  thing 
itself,  recovery  quantum   meruit  is  permissible. 

Baca   V.   Padilla,  229 

Attorney's  contract  for  contingent  fee  being  void  but 
not  malum  in  se  or  malum  prohibitum,  attorney  may 
recover  on  quantum  meruit  basis. 

Baca   V.    Padilla,  229 
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